STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

TEAVSTERS " GENERAL" LOCAL NO. 200 Case 91
: No. 42762 ME-356
I nvol vi ng Certain Enpl oyes of : Deci si on No. 25646-A

C TY OF GREENFI ELD

Appear ances:
Previant, Coldberg, Uelmen, Gatz, Mller & Brueggeman, S.C., by
M. John J. Brennan, 788 North Jefferson, P. O Box 92099,
M I waukee, Wsconsin 53202, appearing on behal f of the Union.
Mul cahy and Wierry, S.C., by M. Robert W Milcahy, 815 East Mason
Street, Suite 1600, M| waukee, Wsconsin, 53202-4080, appearing on
behal f of the Gty.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW
AND ORDER CLARI FYI NG BARGAI NI NG UNI T

Teansters "Ceneral" Local No. 200 on August 31, 1989 filed a petition
requesting the Wsconsin Enpl oynent Rel ations Commission to clarify an existing
certified bargaining unit of certain enployes of the Cty of Geenfield to
determ ne whether certain naned enployes should be included in said unit.
Hearing in the matter was held in Geenfield, Wsconsin on February 15, 1990
before Examiner Dennis P. MGIligan, a nenber of the Comm ssion's staff. A
stenographic transcript of the proceedings was conpleted and received by
March 6, 1990. The parties submitted post-hearing briefs, the last of which
was received April 20, 1990. The Conmi ssion, being fully advised in the
prem ses, makes and issues the follow ng

FI NDI NGS OF FACT

1. Teansters "Ceneral"” Local No. 200, hereinafter the Union, is a
| abor organization with offices at 6200 Wst Bluemound Road, P.QO Box 2073,
M | waukee, W sconsin 53201.

2. Cty of Geenfield, hereinafter the CGty, is a nunicipal enployer
with offices located at Geenfield Cty Hall, 7325 North Forest Home Avenue
G eenfield, Wsconsin 53220.

3. On March 30, 1988, the Union filed a petition for a representation
election anong certain enployes of the City. The Union sought, in its
petition, an election in a clained appropriate unit consisting of all regular
full-time and regul ar part-tinme professional enployes of the City of Geenfield
and all regular full-time and regular part-tine nonprofessional enployes of the
Cty of Geenfield not currently included in another bargaining unit, but
excluding all supervisors, confidential enployes, sworn personnel and el ected
of ficials.

4. Hearing was held on June 1, 1988 and on June 7, 1988 in Greenfield,
Wsconsin at which time the parties reached voluntary agreement on a list of
eligible voters in a residual bargaining wunit consisting of ~certain

prof essional, nonprofessional, craft and noncraft enployes. The Electrical
I nspector position was in existence at the tine of the aforesaid petition, but
not included in the residual bargaining unit. The Code Enforcenent O ficer

position was not in existence at this tine. Following an election, in Cty of
Geenfield, Dec. No. 25646 (WERC, 10/88), the Comm ssion certified the Union as



the exclusive bargaining representative of certain Cty enployes in the
followi ng unit:

al | regul ar full-tinme and regul ar part-tine
pr of essi onal , craft and nonprof essional, noncr af t
enpl oyes of the Gty of Geenfield, including the City
Account ant, Deputy Gty Assessor, Assistant Gty
Engi neer, Engineering Technician, Plunbing |nspector
and Police Department Wility Cderk, excluding the
Deputy City derk, the secretary to the Chief of
Police, the secretary to the Director of Public Wrks,
supervi sory, nanagerial, confidential and firefighting
enpl oyes, elected officials, |aw enforcenent enployes
with the power of arrest, enployes in existing
bargaining wunits, and professional enployes in the
Heal t h Depart nment.

5. The parties are in the process of negotiating their first contract.

6. On August 31, 1989, the Union filed a unit clarification petition
requesting that the positions of Code Enforcenment O ficer and Electrical
I nspector, currently held by David Fornella and Donal d Haag, respectively, be
included in the existing bargaining unit described in Finding of Fact 4, above.
The Cdty contends that the two positions in question are occupied by
i ndependent contractors and/or tenporary enployes and should be excluded from
the unit. The Gty also contends that both enployes are professionals, and
their inclusion in the residual unit would require a vote to determne 1)
whet her they would like to be included with non-professionals; and 2) if they
would like to be represented by the Union. The Gty further contends that the
Union has not net its burden of proof to accrete the Electrical Inspector which
was in existence at the tine of the earlier election petition. Finally, the
Cty maintains that the Union has not established a "community of interest”
bet ween the residual unit and the two positions in dispute.

7. Donald Haag was hired by the Cty as Electrical Inspector on a
part-tine basis in January of 1986. By June or so of 1988, he was regularly
working a 40-hour week. There is no evidence in the record as to why the

El ectrical Inspector position was not previously petitioned for or included in
the residual bargaining unit at the time of the aforesaid el ection. Nor have
the circunstances surrounding the Electrical Inspector position naterially
changed fromthe time of the prior election petition.

8. The position of Code Enforcement Oficer was filled on Novenber 27,
1989 by David Fornell a. Fornella was given a one-year contract of enploynent
whi ch stated he had "no right to future enploynent”. However, at the time of

his hire, Fornella was told by Ml Teska, the Gty's Chief Building Inspector
who interviewed him that there was a possibility he could be hired again after
one year and that the position would becone pernmanent. Prior to Fornella, John
Hayes was the Code Enforcement Oficer from June to COctober of 1989. He too
had a one-year contract. Prior to June of 1989, there was no Code Enforcenent
Oficer.

9. David Fornella has regular hours of enploynent |ike other wunit
enpl oyes of 8:00 a.m to 5:00 p.m wth a one-hour lunch. He works a 40-hour
week. Those hours are set by the Cty and he punches the same time clock that
everyone else in the departnent punches. When he started his enploynent, he
was given direction in code interpretation and enforcement procedures by his
direct supervisor, Ml Teska. Wen he is required to work overtinme, it is at
the direction of the CGty. The Gty withholds taxes, social security and
pension contributions from Fornella's paycheck. Fornella has no supervision
duties, and a typical workday consists of approximately four hours making
i nspections in the field, and another four hours in the office doing related
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paperwork. H's primary responsibilities include enforcement of the zoning and
public nuisance codes. The Cty provides Fornella with an office, secretaria
staff, a copy machine, paper supplies, and a mileage reinbursenent for his
vehi cl e. The Gty also provides himwith a conputer termnal. If Formella
wanted to take a day off, or was requesting vacation time, it would need to be
cleared with Teska.

10. When David Fornula is out in the field doing inspections, he nmaps
his own route, and prioritizes his inspections based on the nature and severity
of the problem or conplaint. Cenerally, Fornmula's work is generated through

conplaints from the public or referrals from Mel Teska or other staff of the
Bui | di ng I nspection Department, although Fornmula does initiate his own surveys
where he makes w ndshield inspections of certain neighborhoods (bl ock-by-block
surveys starting from one section of the city and then going city-wide all the

way across) where he suspects code enforcenment violations exist. For mul a
exerci ses i ndependent judgment in carrying out his aforesaid duties in the sane
manner as those already enployed in the bargaining unit, |ike the Pl unbing

I nspector and the Assistant Building | nspector.

11. As noted above, David Fornella has an enploynent contract with the
Cty which sets out the ternms and conditions of his enploynment. That agreenent
refers to Fornella as an "enployee" and indicates that Fornella is to be paid
at an entry-level rate of $10.00 per hour (hourly like other enployes in the
unit) and on a bi-weekly basis (also |ike other unit enployes). The agreenent
covers itens |like vacation, holidays, authorized |eaves of absence, insurance
benefits, sick |leave and other terns and conditions of enploynent. Fornella is
not to take on additional enployment with anyone else during the term of the
aforesai d agreenent. Under the "duties of enployee" section of the agreenent,
it states Fornella nust conply "with all directions and orders of the Enployer
including all job requirenents as set forth in the job description."

12. The City exercises sufficient control over the work function of the
Code Enforcenent O ficer position currently occupied by David Fornella, so as
to establish that he is not an i ndependent contractor.

13. David Fornella, as Code Enforcenent O ficer, shares a "commnity of
interest" with other enployes represented by the Union in the residua
bargai ning unit described in Finding of Fact 4.

14. David Fornella has a reasonabl e expectati on of conti nued enpl oynent
in the position of Code Enforcenent Oficer

Upon the basis of the foregoing Findings of Fact, the Conm ssion makes
and i ssues the follow ng

CONCLUSI ONS OF LAW

1. The Union's unit clarification petition is barred with respect to
the position of Electrical Inspector because said position was in existence at
the time of the original election case, Cty of Geenfield, Dec. No. 25646,
(WERC, 8/88), and the Union failed to show a change in circunstances from the
time of the original exclusion.

2. David Fornella, the occupant of the position known as Code
Enforcement O ficer, is a "nunicipal enploye” wthin the neaning of
Sec. 111.70(1)(i) of the Municipal Enploynment Relations Act, and occupies a
position which is neither an independent contractor nor tenporary, but which is
a regular full-tinme position, properly included within the residual bargaining
unit noted in Finding of Fact 4.

Upon the basis of the above and foregoing Findings of Fact and
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Concl usi ons of Law, the Conm ssion nmakes and issues the follow ng

ORDER CLARI FYI NG BARGAI NING UNIT 1/

The position known as Code Enforcenment officer is hereby included in the
bargai ning unit noted in Finding of Fact 4.

G ven under our hands and seal at the City
of Madi son, Wsconsin this 9th day of
July, 1990,

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A. Henry Henpe /s/
A. Henry Henpe, Chairnman

Her man Tor osi an /s/
Her man Tor osi an, Conm SsSi oner

WlliamK. Strycker /s/
WIlTiamK. Strycker, Comm ssioner

1/ Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the parties that a petition
for rehearing may be filed with the Commi ssion by followi ng the procedures set forth in Sec.
227.49 and that a petition for judicial review nam ng the Conm ssion as Respondent, may be filed
by follow ng the procedures set forth in Sec. 227.53, Stats.

227. 49 Petitions for rehearing in contested cases. (1) A petition for rehearing shall not be
prerequisite for appeal or review. Any person aggrieved by a final order may, within 20 days
after service of the order, file a witten petition for rehearing which shall specify in detail
the grounds for the relief sought and supporting authorities. An agency may order a rehearing
on its own nmotion within 20 days after service of a final order. This subsection does not apply
tos. 17.025(3)(e). No agency is required to conduct nore than one rehearing based on a
petition for rehearing filed under this subsection in any contested case.

227.53 Parties and proceedings for review (1) Except as otherw se specifically provided by |aw,
any person aggrieved by a decision specified ins. 227.52 shall be entitled to judicial review
t hereof as provided in this chapter.

(Footnote 1/ continues on page 5.)
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1/ conti nued

(a) Proceedi ngs for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or
one of its officials, and filing the petition in the office of the clerk
of the circuit court for the county where the judicial review
proceedings are to be held. Unless a rehearing is requested under
S. 227.49, petitions for review under this paragraph shall be served and
filed within 30 days after the service of the decision of the agency
upon all parties under s. 227.48. |If a rehearing is requested under
S. 227.49, any party desiring judicial review shall serve and file a
petition for reviewwithin 30 days after service of the order finally
di sposing of the application for rehearing, or within 30 days after the
final disposition by operation of |aw of any such application for
rehearing. The 30-day period for serving and filing a petition under
thi s paragraph conmences on the day after personal service or mailing of
t he decision by the agency. |If the petitioner is a resident, the
proceedi ngs shall be held in the circuit court for the county where the
petitioner resides, except that if the petitioner is an agency, the
proceedi ngs shall be in the circuit court for the county where the
respondent resides and except as provided in ss. 77.59(6)(b), 182.70(6)
and 182.71(5)(g). The proceedings shall be in the circuit court for
Dane county if the petitioner is a nonresident. |If all parties
stipulate and the court to which the parties desire to transfer the
proceedi ngs agrees, the proceedings may be held in the county designated
by the parties. If 2 or nmore petitions for review of the sane decision
are filed in different counties, the circuit judge for the county in
which a petition for review of the decision was first filed shal
determ ne the venue for judicial review of the decision, and shall order
transfer or consolidation where appropriate.

(b) The petition shall state the nature of the
petitioner's interest, the facts showing that petitioner is a person
aggri eved by the decision, and the grounds specified in s. 227.57 upon
whi ch petitioner contends that the decision should be reversed or

nodi fi ed.

(c) Copi es of the petition shall be served, personally or
by certified mail, or, when service is tinely adnmitted in witing, by
first class mail, not later than 30 days after the institution of the

proceedi ng, upon all parties who appeared before the agency in the
proceeding in which the order sought to be revi ewed was made.

Note: For purposes of the above-noted statutory tine-linmts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing i medi ately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the

Conmi ssion; and the service date of a judicial review petition is the date of
actual receipt by the Court and placenment in the mail to the Conm ssion
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CITY OF GREENFI ELD

VEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND CORDER CLARI FYI NG UNI T

The background facts, procedural devel opnent and basic positions taken
by the parties in this case are as stated in the preface and Findings of Fact.

POSI TI ONS OF THE PARTI ES

The Uni on

The Union basically argues that the positions of Code Enforcenent
O ficer and Electrical Inspector belong in the City's residual bargaining
unit.

In support thereof, the Union contends that David Fornella and Donal d
Haag, who currently hold the aforesaid positions at issue, are nunicipa
enpl oyes within the neaning of Section 111.70(1)(i) of the Municipa
Enpl oynment Rel ati ons Act and are not independent contractors as the City
contends. The Union argues that the City has retained the right to control
the manner in which the duties are performed, although the nature of the
positions requires i ndependent judgnent exercised in the field simlar to
those already enployed in the bargaining unit. In addition, the Union argues
that neither Fornella nor Haag have the earnarks of independent contractor
status: neither Fornella nor Haag have any entrepreneurial investment in their
position; neither are paid on the basis of the results they achi eve; rather
they are both paid hourly like other enployes in the unit; both work regul ar
hours set by the City and punch tine clocks |ike other enployes in the unit;
both generally work using equi pnent or supplies provided by the City or are
rei mbursed by the City; both occasionally receive direction from Ml Teska,
their supervisor, and can be disciplined or discharged pursuant to City
policy; both have their working conditions and benefits controlled by the
City. Furthernore, the Union asserts that the fact these individuals exercise
i ndependent judgnent at all in their job is due to their professional status
rather than any all eged i ndependent contractor status. Finally, contrary to
the City's position, the Union nmaintains that the aforesaid enpl oyes are not
"tenporary" enployes, and based on the record evidence share a "comunity of
interest” with the residual enployes. The Union rejects the City's procedura
objection to the inclusion of the Electrical |nspector based on the fact that
said position was only part-tine and not addressed at the tine of the prior
el ection petition.

The City

In support of its contention that the positions in question are
i ndependent contractors, and not appropriately included in the residua
bargai ning unit, the City enphasizes the follow ng principal argunents:

1. The enpl oyes at issue are independent
contractors.
a) The City has control only as to the
result.
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b) The City does not have control over the
manner and neans by which the job is done.

c) Haag i s an i ndependent contractor since he
is paid by paycheck issued to "vendor";
does not receive fringe benefits; has no
deductions taken out of his paycheck; and
wor ks i ndependent|y.

d) Fornella is an i ndependent contractor
because he has a linted one year contract
with the Gty with "no right to future
enpl oyment"; he works independently, i.e.
deternmines his own workl oad schedul e; the
position of code enforcement officer was
previously a non-uni on, one year contract
position; and he is a tenmporary enpl oyee.

2. Bot h enpl oyes are "professional” enployes as
defined in Section 111.70(1)(l) Stats., and
their inclusion in the residual unit requires a
vote to determ ne whether they would |like to be
i ncluded with non-professionals; and if they
would Iike to be represented by the Union

3. Bot h enpl oyes are "tenporary" enpl oyes because
they lack an expectation of continued
enpl oynent .

4, The Union has not met its burden of proof to

accrete the Electrical Inspector since the
position was in existence at the tine of the
prior election petition; the parties excluded it
fromthe residual unit; and the Union has not
shown that the circunmstances have changed from
the tine of the original exclusion.

5. The Union has not established a "conmunity of
i nterest' between the residual enployes and the
two positions at issue.

DI SCUSSI ON
The Gty has correctly argued that in a unit clarification proceeding the
Commission wll not alter the voluntarily agreed upon conposition of a
bargaining unit 2/ over the objection by one of the parties to said agreenent
unl ess:
1. The position(s) in dispute did not exist at the

time of the agreement; 3/ or

2. The position(s) in dispute were voluntarily
included or excluded from the unit because the

See generally M| waukee Board of School Directors, Dec. No. 16405-C (WERC, 1/76); West Allis -
West M I waukee, Dec. No. 16405 (WERC, 1/89); Gty of Cudahy, Dec. No. 12997 (WERC, 9/74).

Dane County, Dec. No. 15696-A (WEFC, 12/88); Tonmhawk Unified School District No. 1, Dec. No.
12483-A (VERC, 5/74).
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parties agreed that the position(s) were or were
not supervisory, confidential, etc. 4/ or

3. The position(s) in dispute have been inpacted by
changed circunstances which materially affect
their unit status; 5/ or

4. The existing unit is repugnant to the Act. 6/

The Gty asserts that none of the above noted exceptions are present wth
respect to the Electrical I|nspector because said position existed at the tine
the parties agreed to the unit's conposition; it was not excluded on statutory
grounds; there has been no material change in circunstances; and the existing
unit is not repugnant to the Minicipal Enployment Relations Act. The
Conmi ssion agrees. Contrary to the Union's assertions, the record establishes
that the Electrical |nspector position was in existence on a full-tine basis at
the tine of the prior WERC case. 7/ The position was excluded from the
residual wunit but not on the basis that it was or was not supervisory,
confidential, etc. The Union has nade no showing that said position has been
i mpact ed by changed circunstances which naterially affected its unit status. 8/
Finally, neither party has nmade an argunent that the existing unit is
repugnant to MERA. In fact, the residual unit in Question was certified by the
Commi ssi on on Cctober 19, 1988. 9/

Because none of the above-noted exceptions are present, and because of

the Cty's objection, the Commission will not alter the previously agreed upon
conposition of the residual bargaining unit by determ ning whether the position
of El ectrical Inspector belongs in or out of said unit. Having concluded that

it is not appropriate to determine the nerits of the parties dispute with
respect to the Electrical Inspector position, we turn to the issue of whether
the position of Code Enforcement Oficer is appropriately included in the
resi dual bargaining unit.

CESA #4, Dec. No. 14177-A (WERC, 7/80): City of Cudahy, Dec. Nos. 19451-A, 19452-A (VERC,
12/82); Dane County, Dec. No. 22976 (WERC, 10785).

Mani t owoc County, Dec. No. 13434 (WERC, 3/75); Cty of MIwaukee, Dec. No. 26019 (WVERC; 5/89).

Waukesha County, Dec. No. 14830 (WERC, 8/76); Walworth County, Dec. No. 9394-A (WERC, 3/73).

Cty of Geenfield, Dec. No. 25646 (WERC, 8/88).

The only argument made by the Union in this regard was that the position had changed from
part-tine to full-tine. However, as noted above, the record does not support a finding

regardi ng sane. Assum ng arguendo that it did, this would not affect the position's unit status
since the unit is conprised of "all regular full-tinme and regular part tine . . . enployes of
the City. . ."

City of Greenfield, supra.
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Al l eged | ndependent Contractor Status

The test to be applied in determ ning whether an individual is an enpl oye
or an independent contractor is the "right of control" test. 10/ |In general
an individual is an enploye if the enployer for whomthe services are perfornmed
has the right to control the nmanner and neans by which the result of the
services is acconplished. 11/ Conversely, where the enployer has control only
as to result, the individual providing the service is regarded as an
i ndependent contractor. 12/ No one factor is determinative in deciding whether
an individual is an enploye or an independent contractor. The determ nation of
the rel ati onship between the enpl oye and the enpl oyer depends on the particul ar
facts of each case, and requires a weighing of individual factors, such as the
manner in which the enploye is paid, the benefits the enploye receives, if any,
the hours the enploye works, the degree of supervision the enployer exercises
over the enploye, and the entrepreneurial investnent the enploye has in the
venture, if any. 13/ In School District of Bruce, Exam ner Crow ey described
the characteristics of an independent contractor as follows:

The earmarks of an independent contractor are
that there is wusually an engagenent in a venture
involving a financial investnent and an assunption of
the risks involved in the undertaking; that profit and
| oss are dependent on the efficiency and ability of the
i ndependent contractor; that pay for goods or services
is based on the result rather than solely on the tine
to reach the result; and that the independent
contractor exerci ses i ndependent j udgnent and
initiative in determning when, where, and how to
acconplish the job. 14/

In the instant case, the Gty furnishes alnost all the equipment and
supplies necessary for the Code Enforcement O ficer to perform his work, 15/
and there is no financial investment on Fornella' s part and no risk of profit

or loss dependent on his work perfornance. Fornmella cannot work for other
enmployers while being enmployed by the Cty, which is contrary to nost
i ndependent contractor arrangenents. The job is perfornmed in the Cty's

of fices during regular work hours (or out in the field when an inspection is
requi red) and the nunber of hours worked are the same as other enployes in the
unit. The Cty pays Fornella on an hourly basis |ike other unit enployes and
he is paid on a bi-weekly basis (also |ike other enployes). The City withholds
taxes, social security and pension contributions from Fornella's paychecks.
These factors support a conclusion that Fornella is an enpl oye.

The City contends that Fornella's limted supervision and independent
work schedul e support a conclusion that he is an independent contractor.
Supervision is an inportant factor in the right to control test, but it carries

10/ Nort hern Pines Unified Services Center, Dec. No. 17590 (VERC, 2/80).

11/ Madi son Metropolitan School District, Dec. No. 6746-E (WERC, 12/86).

12/ | d.

13/ Northern Pines Unified Services Center, Dec. No. 17590 (WERC, 2/80); Madi son Metropolitan Schoo

District, Dec. No. 6746-E (VWERC, 12/86).

14/ School District of Bruce, Dec. No. 20035-A (Crow ey, 2/83).

15/ Fornul a uses his own vehicle for which the City provides a nileage reinbursenent of
approxi mately $1600 a year. Tr. 14,
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little weight under the facts of this case. The record indicates that the
primary basis for calling this enploye independent is that, when out in the
field doing inspections, he maps his own route, and prioritizes his own
i nspections. However, the fact that Fornella exercises independent judgnent at
all on his job is due nore to the professional nature of his work rather than
any independent contractor status. Formel | a exerci ses independent judgnent in
the performance of his tasks no nmore so than other professional enployes
already within the bargaining unit. Li ke these other unit enployes, Fornella
occasionally receives directions from his supervisor, Ml Teska, and his work
is determined, in part, on the basis of conplaints and requests fromthe public
and | ocal government officials.

The critical factor here is the right to control the manner in which
Formella performs his duties, rather than the actual exercise of that control.
There is little doubt that the Gty has the right to control the manner in
whi ch Fornella works. Fornella has a supervisor (Ml Teska) enployed by the
Cty. At the beginning of his enploynent, Teska made it clear how Code
Enf orcenent procedures were carried out in the Gty of Geenfield. As noted
previously, Formella occasionally still receives directions from Teska, and may
be required to attend neetings after his normal work day. Al so as noted above,
Formella has his own office provided by the Gty, uses Cty equipnment and
supplies in the performance of his duties, has full use of the secretarial
staff, and has his own conputer terminal supplied by the Gty. Since Fornella
receives nost field referrals through either Teska or the secretarial staff,
the Gty dictates, to sone extent, how Formella actually works. Finally, the
record indicates that Fornella may be disciplined or discharged by the Cty.
Thus, we conclude Fornella is not an independent contractor.

The City argues, however, that Fornella is a tenporary enploye who | acks
an expectation of continued enploynent and, therefore, should not be included
in the residual bargaining unit. The Conm ssion disagrees. The Gty correctly
contends that the Commi ssion defines a tenporary enploye as "one who |acks an
expectation of continued enploynment. . ." 16/ However, there is no persuasive
evidence in the record to conclude that Fornella |acks a reasonabl e expectation
of continued enploynment. The City argues in its brief that Haag testified he
was hired as a tenporary enploye, and since both Haag and Fornella "are
tenporary enployes, they have no expectation of continued enploynent and
therefore cannot be included in a bargaining unit, even if they perform work
related to other bargaining unit positions." The record, however, indicates
that Haag has been enployed "tenporarily" for the past four years. Formel | a
has not been guaranteed continued enpl oynment (few enployes enjoy a guarantee of
work), but the position of Code Enforcenent officer has been included by
ordi nance, in the personnel roll of the City. 17/ This is consistent with the
fact that Fornmella was told at the time of his interview that it was possible
t he position woul d becorme permanent.

There is no persuasive evidence in the record that the position is tenporary.
To the contrary, the record supports a finding that Fornella could work for the
Cty as long or longer than Haag has if he wants to or his work is
satisfactory.

The Gty also argues that the Union has not established a "community of
interest" between the residual enployes and the Code Enforcenment O ficer. In
Arrowhead United Teachers v. Enploynent Relations Conm, 116 Ws. 2d 580
(1984), the Supreme Court set forth the recogni zed standards for determning a
comunity of interest:

16/ Mani t owoc County, Dec. 15250-B (WERC, 9/77) at 3.

17/ Uni on Exhi bit No. 6.
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1. Whet her the enpl oyees in the unit sought share a
community of interest distinct from that of
ot her enpl oyees;

2. The duties and skills of enployees in the unit
sought as conpared to the duties and skills of
ot her enpl oyees;

3. The simlarity of wages, hours, and working
conditions of enployees in the unit sought as
conpared to wages, hours, and working conditions
of other enpl oyees;

4. Whet her the other enployees in the unit sought
have separate or comon supervision wth all
ot her enpl oyees;

5. Whet her the enployees in the unit sought have a
common workplace with the enployees in said
desired unit or whether they share a workpl ace
wi th ot her enpl oyees;

6. Whet her the unit sought wll result in undue
fragment ati on of bargaining units;

7. Bargai ning history. Id. at 591-592

As set forth in the Findings, and discussed above, the "comunity of
interest"” between the Code Enforcement O ficer and the professional enployes in
the residual bargaining unit has been well established. The duties and skills
of these enployes are very simlar, and in sone instances, nearly identical.
The simlarity of wages, hours and working conditions is |ikewise nearly
i denti cal . Al are supervised by Teska. They all work in the sane limted
office area in the Gty Hall, when not in the field. 18/ Based on the above,
the Commi ssion finds that the Code Enforcenment officer shares a community of
interest with the residual enployes. However, assuming arguendo that the Code
Enforcenent O ficer does not share a community of interest with the enployes in
guestion, this would not affect our decision. Residual units by their
definition include all enployes who are eligible for representation but not
i ncluded in another bargaining unit or excluded by agreenent of the parties.

Finally, the Gty argues that since Formula is a professional enploye, he
nmust be given an opportunity to determne his inclusion wth nonprofessionals
and representation by the Union. Section 111.70(4)(d)2.a. Stats., states:

"The Comm ssion shall not decide, however, that any
unit is appropriate if the wunit includes both
prof essi onal enployes and non-professional enployes,
unless a majority of the professional enployes vote for
inclusion in the unit."

However, as noted by the Union, this question was al ready asked and answered by
pr of essi onal enpl oyes through the Cctober 7, 1988 ballot in the prior case and,
based on an affirmati ve answer, the residual professional/nonprofessional unit
was certified on COctober 19, 1988. The inclusion of the Code Enforcenent
Oficer in said unit does not have an inmpact on the Union's majority status and
is consistent with that unit's description. Therefore, based on the above, the
Conmi ssi on finds t hat t he statutory obl i gation i mposed by Sec.

18/ Tr. 72-74, 76-78, 80-81, 85-86.
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111.70(4)(d)2.a., Stats., has been net and rejects this claimof the Gty.
Based on all of the above, the Comm ssion concludes that the position of
Code Enforcenent Oficer is occupied by a regular full-tine nunicipal enploye
and is appropriately included within the residual bargaining unit.
Dat ed at Madi son, Wsconsin this 9th day of July, 1990.
W SCONSI N EMPLOYMENT RELATI ONS COW SSI ON

By A. Henry Henpe /s/
A. Henry Henpe, Chairmnman

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITiam Strycker, Comm ssioner
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