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Appear ances:

M. Gary W Wsbrocker, Business Agent, Wsconsin Professional Police

T “Association/LEER Division, E1125 South Radley Road, Wupaca,

W sconsi n 54981, appearing on behal f of the Association.

M. Dean R Dietrich, Ruder, Ware & Mchler, S C, Attorneys at Law,
P. O Box 8050, Wausau, W sconsin 54402-8050, appearing on behal f of
the Gity.

FI NDI NGS OF FACT, CONCLUSI ONS CF LAW
AND ORDER CLARI FYI NG BARGAI NI NG UNI T

On July 9, 1991, the Wsconsin Professional Police Association/LEER
Division (hereinafter Association) filed a petition wth the Wsconsin
Enpl oyment  Relations Comm ssion (hereinafter Commission) to clarify a
bargaining unit of nunicipal enployes of the Gty of Marshfield. The
Associ ation seeks to include the position of Sergeant in the bargaining unit
represented by the Association consisting of regular full-time Corporal, Police
Oficer, Detective and Police Technician ranks, excluding the Chief, Captain,
Li eutenant and Sergeant ranks. Hearing in this matter was originally schedul ed
for Novenber 11, 1991. Hearing was held on January 9, 1992, in Marshfield,
Wsconsin, before James W Engnmann, a nenber of the Commission's staff. The
heari ng was transcribed, a copy of which was received on January 24, 1992. The
parties filed or waived the filing of briefs and reply briefs, the |ast of
whi ch was received on April 17, 1992. Being fully advised in the prem ses, the
Conmi ssi on nmakes and i ssues the foll ow ng

FI NDI NGS OF FACT

1. Wsconsin  Prof essional Police Association/LEER Division
(hereinafter Association), and its local affiliate, Marshfield Police Oficer's
Wage and Gi evance Oonmttee, are | abor organizations with an office |located at
E1125 Sout h Radl ey Road, Waupaca, W sconsin.

2. Cty of Marshfield (hereinafter City or Enployer) is a nunicipal
enmployer with offices located at Gty Hall, 630 South Central Avenue,
Marshfiel d Avenue, Marshfield, Wsconsin.

3. The Association is the exclusive bargaining representative for the
regular full-tinme Corporal, Police Oficer, Detective and Police Technician
ranks within the Marshfield Police Depart nent, excluding the Chief, Captain,
Li eutenant and Sergeant ranks within said departnent.

4. On July 9, 1991, the Association filed a petition with the
Commi ssion to clarify the bargaining unit described in Finding of Fact 3 above
by including the position of Sergeant. The City opposes the inclusion of the
position of Sergeant because the parties' previously agreed to exclude the
position of Sergeant from the bargaining unit described above and because the



position is supervisory.

5. In 1968, the bargaining unit included the positions of Lieutenant,
Sergeant and Patrol O ficer. In the early 1970's, a dispute arose within the
bargaining unit concerning the selection of union representatives. As a
result, the Sergeants and the Lieutenants withdrew fromthe bargaining unit and
formed their own bargaining unit. Subsequently, the Association and the Gty
entered into a collective bargai ning agreenent which specifically excluded the
positions of Sergeant and the Lieutenant. Said exclusion was not based upon an
agreenent by the Association and the Cty that the positions of Sergeant and
Li eutenant were supervisory, confidential, nanagerial or executive enployes.
Since then, the Association and the Gty have entered into nunerous collective
bar gai ni ng agreenents which continue to exclude the position of Sergeant, the
| atest of which reads as follows:

ARTI CLE 1 - PURPCSE OF AGREEMENT

1.1t is the intent and purpose of the parties hereto that
this agreenment shall pronote and inprove working
conditions between the Gty of Mrshfield and
the Marshfield Police Departnent "Corporal",
"Patrol Oficers," "Detectives," and "Police
Technicians," to set forth herein rates of pay,
hours of work, and other ternms and conditions of
enmpl oynent to be observed by the parties
her et of ore nenti oned.

ARTI CLE 2 - RECOGNI Tl ON

1. This agreenment nade and entered into at Marshfield,
W sconsin, pursuant to the provisions of Chapter
111.70 and 62.13 of the Wsconsin Statutes by
and between the City of Marshfield, a rmunicipal
corporation, as nunicipal enployer, wth the
Chief of Police as its agent, hereinafter
referred to as the "Cty", and the Marshfield
Police Oficer's Wge and Gievance Comittee as
sol e bargaining agent for the rank of Corporal,

patr ol Oficers, Det ecti ves and Police
Techni ci ans wi t hin t he Marshfield Pol i ce
Departrment . . . hereinafter referred to as

"Police Oficer."

2.The Gty recognizes the Marshfield Police Oficer's Wge
and Gievance Conmittee as the exclusive
bargaining agent for the regular, full-tine
Corporal, Police Oficer, Detective and Police
Technician ranks wthin the Mrshfield Police
Depart ment, excluding the Chi ef, Capt ai n,
Li eutenant and Sergeant ranks within said
depart nent.

6. The bargaining unit consisting of the positions of Sergeant and

Li eutenant continued until around 1978. After that tine, the Sergeants and
Li eutenants did not enter into a collective bargaining agreement with the Cty.
The bargai ning unit disbanded and the Sergeants and Lieutenants agreed to be
covered by Chapter 25, a City ordinance related solely to |aw enforcenent
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per sonnel . In or about 1983, Chapter 25 of the City ordi nances was abolished
t hrough agreenent with the nmanagenent group, and the Sergeants and Lieutenants
becane subject to the same ordi nance which covers other non-represented and
managenent enpl oyes of the Gty. That situation continues to the present.

7. The Marshfield Police Departnent has three Lieutenants and three
Sergeants who are assigned to supervise 22 patrol officers, including one
Cor por al . One Lieutenant and one Sergeant are assigned to the Detective

Bur eau. There are three work shifts; each shift includes one Lieutenant, one
Sergeant and seven or eight patrol officers. The patrol officers work a 5-2,
5-3 work schedule. The work days of the Lieutenant and Sergeant are varied to
insure that a supervisor is on duty. The Sergeant and Lieutenant are on duty
on the same shift at the sane time approximately five days out of a 15 day

period. A Sergeant will be on duty without the Lieutenant and function as the
shift commander approximately five days out of a 15 day period, while having
the additional five days off. The work schedul e may vary dependi ng upon sick

| eave, vacation or other absences.
8. The job description for Sergeant states in pertinent part:

This is a position involving the direction of assigned
personnel and activities of the Marshfield Police
Depart ment .

The work involves responsibility for the protection of |ives
and property in the city, through the supervision of
assigned police functions. The responsibilities
i nclude the supervision of subordinates on a patrol
shift, and also recomending departnental policies,
procedures and priorities. Assisting in the
devel opment and inplenmentation of police prograns,
assisting in the training of their subordinates, and
supervi sion of police equiprent naintenance.

Exanpl es of Work:

-To assist in the development and inplenmentation of
depart nent polici es, pr ogr ans, nmet hods,
procedures and goal s.

-Hel ps to prepare work schedul es, assigns patrol officers to
shifts, helps to schedule vacations, days off,
et c.

-Conducts daily neeting with their assigned shift, plus their
shift supervisor.

-G ves assignnents as needed.

-Assists the Police Lieutenant in admnistrative duties.

-Recommends the departnent's enforcement needs through
analysis  of crime statistics and traffic
records.

-Orders needed supplies, equi pnent and uniforns.

-Instructs the subordinate officers as to work assignnments
and procedures.

-Interprets new |laws, ordinances, rules and regulations for
subordinate officers, coordinates wth the
supervi si on, trai ni ng and schedul i ng of
subordi nates of their shifts.

-Assunmes comand of their shift during the absence of their
i mredi ate |ieutenant.
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-Performs related work as required.

Know edge, Skills and Abilities:

- Thor ough know edge of nobdern policy supervisory nethods and
procedures.

- Thor ough know edge of Federal, State and |ocal ordinances,
rul es and regul ati ons.

9. A shift conmander, either the Lieutenant or Sergeant, is
responsi ble for the direction and supervision of the shift. The duties of the
Sergeant while serving as shift comrander are the same as a Lieutenant. Wen a
Sergeant works on a shift when the Lieutenant is present, approxinately 60
percent of his time is spent with patrol-related responsibilities. The ot her
40 percent of his tinme is spent in supervisory/admnistrative capacities. In
addition to super-vising patrol officers, the shift comuander 1is also
responsi ble for supervising dispatchers who are on the shift. Normal |y two
di spatchers work each shift. Wen a Lieutenant or Sergeant is unavailable to
serve as shift commander, a senior patrol officer may be designated acting
shift commander by the Lieutenant or Sergeant. Wiile serving as an acting
shift commander, the patrol officer receives additional conpensation and
performs nost of the duties of the shift conmander. The Lieutenant or
Sergeant, who normally would be on duty as shift comander, is responsible for
the patrol officers' actions as acting shift comander and remains responsible
for the performance of the shift.

10. The shift commander assigns work and nakes changes in assignnments
when necessary. Although the basic work schedule is reasonably fixed, changes
in scheduling nust be approved by the shift comrander. Shift comanders
schedul e vacation, holiday time and compensatory tinme off. They al so approve
wor k hour exchanges between patrol officers. Shift commanders can authori ze
overtine and call in off-duty patrol officers on an overtime basis when the
need arises. The shift comuander also directs auxiliary police officers when
they are on duty. Currently there are approximately 30 auxiliary police
officers participating in the Departnent's program When on duty, auxiliary
officers receive assignnents and direction from the shift comander. Shi ft
commanders have the authority to discipline patrol officers. They nay issue
verbal warnings and witten warnings. Shift commanders rmay reconmend
suspensions and relieve officers from duty wthout consulting higher |evel
authority. 1/ Wien citizen conplaints are made, the shift conmander is
responsible for receiving and investigating the allegations. This would
include interviewing the conplainant, obtaining evidence, interviewing the
of ficer and taking statenments from other appropriate parties. Shift commanders
are the first step in the grievance procedure and have the authority to settle
gri evances. Shift comanders participate in the hiring process. After
candi dates are interviewed by the Police and Fire Conmi ssion, representatives
fromthe Departnent conduct interviews. Shift comuanders rate candi dates based
upon the interview The ratings of each menber of the interview team are given
equal wei ght.

11. The Police Chief conducts weekly managenent staff neetings. These
1/ The parties stipulated that officers up to and including the Chief of
Police do not have the authority to suspend w thout pay or termnate a
police officer. These decisions are made by the Police and Fire

Conmi ssi on.
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neetings are attended by the shift conmanders. Shift commanders also attend
daily staff neetings that are held by the Chief of Police. Sergeants are paid
approxi mately $30,360 per year, while patrol officers at the three-year
increment are paid $24,871 per year. Li eutenants are paid approxinmtely
$33, 000 per year. Patrol officers receive overtinme paynent for hours worked
beyond their nornmal schedul e. Sergeants do not recelve paynent for overtine
hours worked unless the Departnent is being reinbursed by an outside agency.
Sergeants are granted "staff time" off. Under this arrangenent if the shift is
staffed properly, Sergeants may take tinme off from work. The "staff tine"
arrangement is also provided to the Chief of Police, Deputy Chief and
Li eut enant s.

12. The Department presently does not eval uate enpl oyes. The Sergeants
oversee the training of new enployes. The Sergeants determ ne whether recruits
satisfactorily pass the probationary period and continue enployment with the
Cty. Sergeants reconmend patrol officers to serve as field training officers
for new recruits. Individuals serving as field training officers receive
addi tional conpensation. Patrol officers, who request specific training,
submt the request to the shift commander who then in turn nmakes a
recommendati on regardi ng the request.

13. The Sergeants who serve as shift commanders on a regular and signi-
ficant basis exercise supervisory duties and responsibilities in sufficient
conbi nati on and degree to render them supervisors.

14. The Detective Bureau is a separate operational unit of the Depart-
ment. It consists of a Lieutenant, a Sergeant, three Detectives and one police
school Iliaison officer. El even police chaplains, nine school crossing guards,
thirty police auxiliary officers, Oficer Leu and one traffic safety technician
al so report through the Detective Sergeant to the Lieutenant. The Detective
Bureau is also responsible for overseeing the training function, crine preven-
tion and the nei ghborhood watch. The Lieutenant has overall responsibility for
the functioning of the Bureau. The Detective Sergeant is in charge when the
Li eutenant is not present, however both work approximately the sane schedul e.
The Sergeant can nmake and change work assignnents, insure that cases are
invest-igated in a tinmely nmanner, and serves as a resource when Detectives have
guestions. The Sergeant can investigate citizen conplaints. The Sergeant can
assign overtime to enployes and approves conpensatory tinme and vacation
requests. When the Lieutenant is present, the Detective Sergeant discusses
decisions with him prior to them being nade. The Detective Sergeant attends
management staff neetings. Fromtine to tinme he handl es cases. The Detective
Sergeant al so coordinates the training function. After training requests are
approved, the Sergeant coordinates the details. He nonitors the types of
training that are conducted in the Departnent.

15. The Detective Sergeant does not exercise supervisory responsibil-
ities in sufficient conbination or degree to render hima supervisor.

Upon the basis of the above Findings of Fact, the Conm ssion makes and
i ssues the follow ng

CONCLUSI ONS OF LAW

1. The Sergeants who serve as shift commanders on a regular and
signi ficant basi s are supervisory enployes wthin the neaning of
Sec. 111.70(1)(o0)1, Stats. and therefore are not nunicipal enployes with the
nmeani ng of Sec. 111.70(1)(i), Stats.
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2. The Detective Sergeant is not a supervisory enploye within the
nmeani ng of Sec. 111.70(1)(0)1, Stats. and therefore is a municipal enploye with
the meaning of Sec. 111.70(1)(i), Stats.

Upon the basis of the above Findings of Fact and Conclusion of Law, the
Conmi ssi on nmakes and i ssues the foll ow ng

ORDER 2/
1. The Sergeants who serve on a regular and significant basis as shift
conmanders shall continue to be excluded from the bargaining unit represented
by the Associ ation.

2. The Detective Sergeant is hereby included in the bargaining unit
represented by the Association.

G ven under our hands and seal at the Cty of
Madi son, Wsconsin this 9th day of Cctober,
1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner

2/ Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

Cont i nued
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2/

Not e:

Cont i nued

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sane decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shal |l order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the mail to the Conmi ssion.

-7- No. 25700-A



G TY OF MARSHFI ELD

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER CLARI FYI NG BARGAI NI NG UNI' T

The Association seeks to include the position of Sergeant, currently
occupied by four enployes, into the bargaining unit it represents. The Gty
opposes the inclusion of the basis that the petition is barred by the parties'
prior agreenent to exclude the Sergeant position from the bargaining unit and
on the basis that the position is supervisory.

POSI TI ONS OF THE PARTI ES

Associ ati on

On brief, the Association argues that an analysis of the seven factors
consi dered by the Comm ssion shows that the Sergeants should be placed in the
non-supervi sory bargaining unit in that they are working forenmen, not super-
visors, and therefore they are municipal enployes. The Association asserts
that because one or two of the supervisory criteria exist and can be applied to
the position in this case, this does not mean that the position is
automatically supervisory and that, indeed, the criteria nust be sufficient in
both quality and degree before it can be concluded that the disputed position
is supervisory, citing Gty of Verona, Dec. No. 14776-B (WERC, 2/80).

The Association argues that the Sergeants do not have the authority to
effectively recommend the hiring, pronotion, transfer, discipline or discharge
of enployes; that they do not have unrestricted authority to direct and assign
the work force; that the position of Sergeant is non-supervisory due to the
limted nunber of enployes they oversee; that the Sergeants' |evel of pay and
the fact that they are paid for their skills rather than their supervision of
enployes illustrates that the positions are non-supervisory; that Sergeants
primarily supervise activities rather than enpl oyes; that Sergeants are working
supervisors who do not spend a substantial mjority of their time supervising
enpl oyes; and that Sergeants exercise little independent judgnent and
di scretion while supervising enpl oyes.

Because the Sergeants operate as experienced |ead workers, the
Associ ation requests the Commi ssion to determine that the position of Sergeant
shoul d be included in the non-supervisory | aw enforcenent bargaining unit.

On reply brief, the Association argues that even though the parties have
agreed to include or exclude certain positions from a collective bargaining
unit, the Commission wll entertain a position regarding the scope of the
bargaining unit if the positions in dispute were voluntarily excluded fromthe
unit, citing Manitowoc Co., Dec. No. 7116-C (VERC, 11/91). The Association
al so asserts that because the circunmstances which originally resulted in the
voluntary exclusion of the Sergeants fromthis unit have changed in a naterial
way, the Comm ssion should process the petition for unit clarification.

Gty

The Gty argues that the Association's petition is barred by the parties'
prior agreenent to exclude the Sergeant positions from the bargaining unit,
citing Md-State VTAE, Dec. No. 14526-A (5/85), and Wst Alis - West M| waukee

School District, Dec. No. 16405-C (1/89), anong others. Specifically, the Cty
asserts that the Association and the Gty agreed to |anguage excluding
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Sergeants from the bargaining unit, and that the record does not show any
i ntervening event which has nmaterially affected the status of the Sergeants.
Therefore, the City argues, to pernmit the Association to proceed in this unit
clarification proceeding, contrary to the parties' nutual agreement to exclude
the Sergeants fromthe bargaining unit, would be inappropriate.

In addition, the Cty contends that the position of Sergeant is clearly
supervisory and, therefore, nust be excluded from the collective bargaining
unit; that relevant case law clearly establishes that the duties and respons-
ibilities of the Sergeants qualify them as supervisors entitling them to the
exenption in the Minicipal Enploynment Relations Act, citing nunmerous cases; and
that the evidence unequivocally establishes that the position of Sergeant is
supervi sory. Specifically, the Gty argues that the Sergeants possess the
effective authority to recommend hiring, transfer, or discipline of enployes
and to direct and assign the work force; that the Sergeants supervise a
substantial nunber of enployes, none of whom exercise the sane authority over
ot her enployes; that they supervise enployes rather than activities; that the
Sergeants expend a substantial majority of their tine supervising enpl oyes; and
that they exercise substantial independent judgment and discretion in regard to
t he supervision of enployes.

Therefore, the Gty requests the Commission to dismss the petition or,
in the alternative, to hold that the Sergeant position is supervisory and
continue to exclude it fromthe bargaining unit.

DI SCUSSI ON

The record is clear that the Union and the Gty have agreed to exclude
the position of Sergeant fromthe collective bargaining unit.

The Conmission has held that where the parties have agreed to include or
exclude certain positions froma collective bargaining unit, it will honor that
agreenent and will not allow a party to the agreenent to pursue alteration of
the bargaining unit's scope through a unit clarification petition unless:

1. The position(s) in dispute did not exist at the
time of the agreenent; or

2. The position(s) in dispute were voluntarily
i ncluded or excluded from the unit because the
parties agreed that the position(s) were or were
not supervisory, confidential, rmanagerial or
executive (the so-cal |l ed "statutory
exenptions"); or

3. The position(s) in dispute have been inpacted by
changed circunstances which materially affect
their unit status; or

4. The existing unit is repugnant to the Act. 3/

3/ Edgerton School District, Dec. No. 18856-A (WERC, 5/90); City of
Sheboygan, Dec. No. 7378-A (VWERC, 5/89); Wst Alis - Wst waukee
School's, Dec. No. 16405-C (WERC, 1/89); MIwaukee Board of School
Directors, Dec. No. 13134-A (VWERC, 1/76); and Cty of Cudahy, Dec.
No. 12997 (WERC, 9/74).
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If we determined it was appropriate to honor the agreenent to exclude
Sergeants and if some or all of the Sergeants are not supervisory enployes,
those Sergeants would be entitled to seek union representation in a unit
separate from that which the parties' agreement had excluded them from  Thus,
under such a scenario, there would be the potential for two sworn |aw
enf orcenment units. Because two such units would not be appropriate given the
statutory fragnentation [|anguage of Sec. 111.70(4)(d)2.a., Stats., 4/ the
existing unit would be repugnant to the Act because it would not contain al
regul ar sworn nunicipal enployes of the Cty. Thus, the fourth exception set
forth above is potentially present and precludes us from continuing to exclude
Sergeants based on the parties' agreenent. Therefore, we proceed to determ ne
whet her the Sergeants' exclusion is warranted by supervisory status.

A supervisor is defined as:

. any individual who has authority, in the interest
of the nunicipal enployer to hire, transfer, suspend,
| ayoff, recall, promote, discharge, assign, reward or
discipline other enployes, or to adjust their
grievances or effectively to recommend such action, if
in connection with the foregoing the exercise of such
authority is not of a merely routine or clerica
nature, but requires the use of independent judgnent.
Section 111.70(1)(0)1, Stats.

W have considered the following factors in applying the statutory
definition in order to determne if a position is supervisory:

1. The authority to effectively recomend the
hiring, pronotion, transfer, discipline or discharge of
enpl oyes;

2. The authority to direct and assign the

wor k force;

3. The nunber of enployes supervised, and the
number of other persons exercising greater, simlar or
| esser authority over the same enpl oyes;

4, The level of pay, including an eval uation
of whether the supervisor is paid for his skill or for
hi s supervision of enpl oyes;

5. Whet her the supervisor is primarily super-
vising an activity or is  primarily supervising
enpl oyes.

6. Wet her the supervisor is a working super-

4/ Section 111.70(4)(d)2.a., Stats. states in pertinent part:

The Conmission . . . shall whenever possible avoid
fragmentation by mintaining as few units as
practicable in keeping with the size of the
total municipal work force.
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visor or whether he spends a substantial nmajority of
his tinme supervising enployes; and

7. The armount of i ndependent j udgnent
exerci sed in the supervision of enployes. 5/

Not all of the above factors need to be present for a position to be
found supervisory. Rather, in each case the inquiry is whether the factors are
present 1 n sufficient conbination and degree to warrant the conclusion that the
enpl oye occupying the position is supervisory. 6/

W have previously comented that the quasi-military organization of

police and fire departments presents a unique problem in naking determ nations
about al |l eged supervisory status. 7/

Ser geant s/ Shi ft Conmander

W are satisfied that the Sergeants service as shift comanders on a
regul ar and significant basis warrants their continued exclusion fromthe unit
as supervisors. During a normal 15-day period, a Sergeant has five off days,
serves as a shift commander for five days, and works with a Lieutenant on the
sane shift for five days. Wien working with the Lieutenant, approxinately
40 percent of the Sergeant's tine is spent perform ng supervisory functions.
As shift commander, the Sergeant is responsible for the direction and super-
vision of a shift. They assign work to enployes as well as change assignnments
when the need arises. Although basic schedul es are reasonably fixed, Sergeants
approve alterations to these schedul es. This includes approving vacation,
holiday tinme off, conpensatory tine, hour changes between patrol officers, and
ot her requests. Sergeants al so oversee the work of dispatchers and auxiliary
officers. Wiile the duties of the dispatchers are reasonably fixed, auxiliary

officers receive assignnents and direction from the Sergeants. Shi ft
commander s/ Sergeants can assign overtime, call in off-duty patrol officers when
the need arises. Sergeants may also request assistance from other police

departnents in energency situations.

Sergeants as shift conmmanders can issue verbal warnings and witten
di scipline. They can relieve officers from duty and effectively recommend
suspensi ons. Sergeants handle citizen conplaints about patrol officers. This
i nvolves interviewing the officer and the conplainant, obtaining evidence and
taki ng ot her necessary action to conplete an investigation.

The Departnent does not have an enpl oye eval uati on system Al though the
Chief plans to develop one in which the Sergeants will evaluate patrol officers
under their supervision, at this point it is speculative. Sergeants do, how
ever, evaluate the performance of probationary enployes and make decisions
about whether or not the enploynment of the new enploye should be continued.

5/ Cty Firefighters Union v. Gty of Mdison, 48 Ws.2d 262, (1970); and
Gty of Two Rivers, Dec. No. 21959-A (VWERC, 2/91).

6/ Cty of Wsconsin Rapids (Police Departnent), Dec. No. 20779-B (8/87).

7/ Gty of Madison, Dec. No. 11087-A (WERC, 12/72).
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Sergeants al so select officers who are to serve as field training officers for
new recruits. Field training officers receive increased conpensation while
serving in this role.

Requests for training are submtted by patrol officers to the shift
conmander. The shift conmander reviews the request and makes a recomendati on
as to whether the request should be granted.

Sergeants are involved in the hiring process. After candidates are
inter-viewed by the Police and Fire Conmmi ssion, Sergeants participate as part
of the departmental interviewing panel. The rating provided by the Sergeant is

given equal weight along with all other interviewers, including the Chief of
Police. This "equal status" while serving as an interviewer is significant.

Sergeants, as shift commanders, serve as the first step in the grievance
procedure. They receive grievances and have the authority to settle
gri evances.

Sergeants receive approxi mately $30,360 per year; patrol officers at the
third year increment receive $24,871 per year. The Sergeants' salary is
obviously closer to the Lieutenants' salary which is approximtely $33,000
annual ly. W conclude that the salary differential between patrol officers and
Sergeants exists primarily because of the Sergeants' supervisory responsibil-
ities.

Qur conclusion as to supervisory status is simlar to those reached in
ot her cases. For example, the Sergeants we have previously found to be
supervisors had the authority to suspend enployes with pay and to participate
in hiring decisions, 8/ to serve as the first step in the contractual grievance
process, to participate in hiring decisions, to effectively recommend witten
reprimands, to designate shift comranders, 9/ to participate in hiring
decisions, to make or effectively recomend oral and/or witten discipline, and
to do work substantially distinct from patrol officers, 10/ to interview
candi dates when scoring is given the sane weight as other panel nenbers
including the Chief, to issue oral and witten reprinands, to approve shift
trades between officers, authorize overtinme, call in extra officers, grant tine
off, change assignments or reassign duties, and effectively reconmend
suspensi ons. 11/

In summary, while the Sergeant/shift comrander positions do not exhi bit
all of the factors we consider in determning supervisory status, they exhibit
a sufficient conmbination of these factors for us to find them to be
supervi sory.

8/ Sauk County, Dec. No. 17201-A (WERC, 6/87).

9/ Gty of St. Francis, Dec. No. 24473 (WERC, 4/87).

10/ La Crosse County, Dec. No. 19539 (WERC, 4/82).

11/ Gty of Two Rivers, Dec. No. 21959-A (VWERC, 2/91).
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Det ecti ve Sergeant

The Detective Sergeant can assign cases, provide assistance to detectives
when needed, call enployes in on an overtime basis, approve compensatory tine
of f and schedul e vacation. Wile these are responsibilities associated with a
supervisory finding, the record does not support that the Detective Sergeant
possesses the other conponents crucial to a supervisory conclusion. Wile the
i ncunbent in the Detective Sergeant position (Beres) clearly had the authority
to discipline enpl oyes when he served as a shift commander, the record does not
support that he possesses that authority as Detective Sergeant. Further, the
fact that the Lieutenant to which he reports works the sanme shift and sane
hours leads us to conclude that he is operating much |ess independently than a
shift comander. In fact, Sergeant Beres testified that since the Lieutenant
was on duty when he was, he would seek his guidance when decisions had to be
nmade.

Further, a major conponent of the Detective Sergeant's position is to
oversee training activities. He is involved in responding to and identifying
training needs, coordinating training activities and nmaintaining training
records.

Gven all of the foregoing, we conclude that the Detective Sergeant is
primarily involved in supervising activities rather than enpl oyes and does not
possess or exercise supervisory responsibilities in sufficient conbination or
degree to render hima supervisor.

Dated at Madi son, Wsconsin this 9th day of Cctober, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

K. Strycker /s/
K

Wl
W Strycker, Comm ssioner
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