STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

BELO T DPW EMPLOYEES UNI ON,
LOCAL 643, AFSCME, AFL-C O

Conpl ai nant , Case 75
: No. 40010 MP-2058
VS. : Deci sion No. 25779-A
CITY OF BELA T,
Respondent .

Appear ances:

M. Jack Bernfeld, Staff Representative, Wsconsin Council 40, AFSCME,
AFL-CIQ 5 (Qdana Court, Madison, Wsconsin 53719, appearing on
behal f of conpl ai nant, Bel oit DPW Enpl oyees Uni on.

M. Daniel T. Kelley, City Attorney, Hansen, Eggers, Kelley, Blakely &
Holm S.C., Attorneys at Law, 416 College Avenue, P.O Box 328,
Bel oit, Wsconsin 53511, appearing on behal f of Respondent, City of
Bel oit.

FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

Bel oit DPW Enpl oyees Union, Local 643, AFSCME, AFL-CIO having filed a
conplaint with the Wsconsin Enploynent Relations Conmission on January 14,
1988, alleging that the Gty of Beloit had committed prohibited practices
within the meaning of Secs. 111.70(3)(a)4 and 5, Stats., by requiring a $25
deducti bl e per hospital confinenent and by refusing to fill the position of
Mai nt enance Specialist, thereby refusing to execute a collective bargaining
agreenment previously agreed upon, and thereby violating the collective
bargai ning agreenent; and the parties, on or about January 28, 1988, having
agreed to hold scheduling of hearing on said conplaint in abeyance pending an
informal attenpt to resolve the matter; and the Comm ssion, on Decenber 2,
1988, havi ng appointed Janes W Engnann, a nenber of its staff, as Examiner to
nmake and issue Findings of Fact, Conclusions of Law and Order in this nmatter as
provided in Secs. 111.70(4)(a) and 111.07, Stats.; and the Exam ner on Decenber
2, 1988, having schedul ed hearing on said conplaint for January 18, 1989; and
the parties, on or about Decenmber 9, 1988, having agreed to postpone hearing on
said conplaint to January 31, 1989; and the Cty, on January 20, 1989, having
filed its answer to said conplaint in which it denied that it had violated
Secs. 111.70(3)(a)4 and 5, Stats.; and the parties at hearing on January 20,
1989, having entered into settlenment discussions and an agreement to continue
said hearing on April 4, 1989, if settlenent discussions failed; and the
parties, on or about Mirch 29, 1989, having agreed to postpone the hearing
scheduled for April 4, 1989, to June 1, 1989; and hearing on said conplaint
having been held on June 1, 1989, in Beloit, Wsconsin, at which time the
parties were afforded the opportunity to present evidence and nake argunents as
they wished; and the transcript of said hearing having been received on June
14, 1989; and the parties having filed briefs and having filed or waived the
filing of reply briefs, the last of which was received on August 22, 1989; and
the Exam ner, having considered the evidence and argunents of the parties,
makes and issues the foll owi ng Findings of Fact, Conclusions of Law and order.

FI NDI NGS OF FACT

1. That Conpl ai nant Beloit DPW Enployees Union, Local 643, AFSCME,



AFL-Cl O hereinafter Conplainant or Union, is a |labor organization within the
nmeaning of Sec. 111.70(1)(h), Stats.; that said Union is the exclusive
bargai ning representative for the regular full-tine enployes of the Departnent
of Public Wrks, Beloit Transit System and Wastewater Treatnent Plant of the
Cty of Beloit, including enployes of the golf course, ceneteries, street
departnent, park and forestry departnents, refuse collectors and bus drivers,
but excluding enployes in central stores, city swinmming pools, recreational
prograns, wastewater treatment |aboratory, clerical personnel, supervisory and
executive personnel; that the Union maintains its offices at 1722 St. Law ence
Avenue, Beloit, Wsconsin; and that the Union's principle representative and
agent is Thomas Larsen, Staff Representative, Wsconsin Council 40, hereinafter
Uni on Representative.

2. That Respondent City of Beloit, hereinafter Respondent or City, is
a nunicipal enployer within the neaning of Sec. 111.70(1)(j), Stats.; that the
Cty nmaintains its offices at the Beloit City Hall, 100 State Street, Beloit,
Wsconsin; and that the Gty's principle representative and agent is Lee Davis,
Director of Admnistrative Services, Gty of Beloit, hereinafter Gty
Representati ve.

3. That the Union filed a conplaint with the Comm ssion on January 14,
1988; that said conplaint alleged that the Cty had committed prohibited
practices within the meaning of Secs. 111.70(3)(a)4 and 5, Stats. by, first,
requiring a $25 deductible per hospital confinenent and, second, refusing to
fill the position of maintenance Specialist; that the Union alleged that by
these actions or inactions the Cty was refusing to execute a collective
bar gai ni ng agreenment previously agreed upon and was violating the collective
bargai ning agreenent; that the Gty filed its answer to said conplaint on
January 20, 1989; that in its answer the Gty denied that it had commtted
prohi bited practices within the neaning of Secs. 111.70(3)(a)4 and 5, Stats.;
that at hearing on June 1, 1989, the Union noved to anend its conplaint by
withdrawing the allegation that the City had conmmtted prohibited practices
within the meaning of Secs. 111.70(3)(a)4 and 5, Stats., by refusing to fill
the position of Miintenance Specialist; that the Cty did not object to said
notion; that the Exam ner granted said notion; that at hearing on June 1, 1989,
the Union noved to anend its conplaint by adding that the Gty had also
conmitted a prohibited practice within the neaning of Sec. 111.70(3)(a)l,
Stats., by requiring a $25 deductible per hospital confinenent; that the Cty
objected to said notion as being untinmely; and that the Exam ner overrul ed said
obj ection and granted sai d notion.

4. That from January 1, 1985, through Decenber 31, 1986, the City and
the Union were parties to a collective bargaining agreenent; that said
agreenent contained provisions for a grievance procedure that culmnated in
final and binding arbitration; that the Union did not submt this dispute to
the grievance procedure; that said agreenent al so contained the foll ow ng:

ARTI CLE XI 11
I NSURANCE, RETI REMENT, ENMPLOYEE WELFARE

13.02 Health and Accident |nsurance. During any
illness, the Gty shall continue to pay the enployee's
i nsurance policies.

The Gty agrees to pay a maxi mum of two hundred twenty-
four dollars ($224.00) per nmonth during 1985 towards
the cost of the nonthly prem umfor hospital, surgical,
maj or medical and zero (0) dollar deductible dental
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i nsurance coverage provided under a policy held by the
Cty for its enployees and their dependents, plus any
increase in nmonthly premum during the term of this
Agr eenent .

that the insurance policy held by the Gty for its enployes and their
dependents was a self-funded plan called the City of Beloit Health Care Plan;
that said plan had been in effect since 1982; that the Plan Docunent for said
pl an contai ned the foll ow ng provisions, anong others:
SCHEDULE OF BENEFI TS
Basi ¢ Medi cal Expense Benefits

Hospi tal Expense Benefits:

| npati ent Deductible per Confinenent ......... $25

Maxi mum Peri od of Confinemnent:

Al coholismand Drug Abuse . ............. 30 days
Per Cal endar Year

Mental and Nervous Disorders........... 70 days

Al other Conditions................... 365 days

Sur gi cal / Medi cal Expense Benefits:

Al'l Surgical / Medi cal Expenses subject to
Maxi mum per CauSe ... ... ..., $25, 000

Maj or Medi cal Expense Benefits
| ndi vi dual Deducti bl e Anount

Per Cause, per Lifetime...................... $25
(to be net in 30 consecutive cal endar days)

Maxi mum Benefi t

Per Cause, per Lifetime...................... $25, 000

that the Union had a copy of said Plan Docunent; that individual menbers were
provided with a booklet called the Sunmary Pl an Docunent; and that said Sumary
Pl an Document contai ned the foll ow ng provisions, anong others:

HOSPI TAL PLAN BENEFI TS

DEDUCTI BLE
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Hospital inpatient benefits as outlined below

are subject to a $25 deductible. Qut patient and
maternity benefits are not subject to the deductible
feature. The deductible applies to the infant's

hospital charges if the nother |eaves the hospital and
the infant remains confined.

3. Duration of Benefits

Room board and miscellaneous expense
benefits will be available up to a maxi mum
of 365 days per confinenent for physical

ill ness or accident.

SURG CAL- MEDI CAL PLAN BENEFI TS

Payment of physician's customary, usual and
reasonable charges for the following professional
services rendered will be subject to a Plan naxi num of
$25,000 for any one illness or accident for the
servi ces covered by The Pl an.

MAJCOR | LLNESS PLAN

1. Deducti bl e
$25- Appl i cabl e Expense. Each parti ci pant
is responsible for covered Mijor |IlIlness
charges in excess of the basic surgical-
nmedi cal hospi t al benefits. Thi s
deductible applies to each illness and

nmust be satisfied within any consecutive
30 day peri od.

2. Maxi mum Benefit and Units - $25,000 per illness.
The maxinmum Tiability of $25,000 per illness.
This is a conbined maxi mum for benefits payable
under both the Surgical-Mdical Plan and Major
Il ness Plan.

5. That in a letter from the Union Representative to the Gty
Representative dated June 16, 1986, the Union notified the Cty that the Union
wi shed to negotiate changes in wages, hours and conditions of enploynent to
becone effective January 1, 1987; that the Gty and the Union net on Cctober
17, 1986, to exchange prelimnary proposed changes to the collective bargaining
agreenent; that the Union's initial proposal contained the foll ow ng:

16. Provide for an increase of nmajor nedical nmaxi mum
to $500, 000.

that the Gty's initial proposal contained the foll ow ng:
31. Modi fy existing health care program in the
fol | owi ng manner
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1. Change deductible from $25.00 per
cause to $100.00 per person per year
all cause with a maximum of 3 per

famly.

2. Modi fy maxi mum coverage from $25, 000
to $150, 000

3. Enpl oyees to contribute 10% of

heal th care cost

that the parties net for the purpose of collective bargai ning on Novenber 5 and
11, 1986; that on Novenber 11, 1986, the Cty proposed five nodifications to
the health care plan; that the parties met for the purpose of collective
bar gai ni ng on Novenber 20, 1986; that at that nmeeting the parties entered into
a tentative agreenent on insurance as foll ows:

Modi fi ed Proposal to AFSCME Local 643
Cty proposal 31

1. Modi fy deductible from $25 per cause per person
to $75.00 all cause per person per year with a
maxi mum of 3 per famly. Modi fy maxi mum from
$25, 000 to $500, 000.

2. Cost containnment itenms as per attached sheets.

that the cost containment itens stated above were four of the five
nodi fications proposed by the Gty on Novenber 11, 1986; that the parties net
several times after Novermber 11, 1986, and reached an overall tentative
agreement on a successor agreenent; that unit menbers were given a sumary of
tentative agreenents on Decenber 22, 1986; that said sunmary was prepared by
the Uni on Representative and stated in part:

| NSURANCE: 1. Modify deductible from $25 per
cause/ per person to $75 all cause per person/per year
with a maxi mum of 3 per famly. Modi fy maxi num from

$25, 000 to $500, 000.
2. Cost containnment itenms as per attached sheets.

that the Union voted on the overall tentative agreenent on Decenber 22, 1986;
that the Union rejected the tentative agreenent; that the parties entered into
subsequent negotiations and reached a new tentative agreenent; that the
tentative agreement regarding insurance was not changed; that the Union
Representative prepared a summary of the new tentative agreenent; that the
| anguage regarding insurance was not changed in this second sunmary; that the
Union Representative explained the overall tentative agreement to the
bargaining unit at a meeting on March 16, 1987; that the Union approved the
tentative agreenent by a vote of 30 to 20 on March 17, 1987; that the Beloit
Cty Council ratified the tentative agreenent at its regular neeting on April
6, 1987; that the parties net on July 29, 1987, to sign the collective
bargai ni ng agreenent to be effective from January 1, 1987 through Decenber 31,
1988; that Section 13.02 Health and Accident Insurance of the collective
bar gai ni ng agreenment was not changed as a result of the agreement to change the
maj or nedical deductible and nmaxi mum coverage; and that the changes in
deductible and maxi mum coverage were made in the Plan Docunent which was
i ncorporated by reference in the collective bargai ni ng agreenent.

6. That the Union Representative was advised by the Union in late
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Septenmber or early COctober, 1987, that there was a problem relating to the
deducti bl es of the insurance plan; that in a letter dated Cctober 13, 1987, the
Uni on Representative wote to the Gty Representative in part as foll ows:

W have been informed that the Gty's insurance plan is
continuing to apply a twenty-five dollar ($25.00)

deductible over and above the seventy-five dollar

($75.00) all cause (front-end) deductible for hospital

adm ttances. It is our understanding that the new
deducti bl e ($75) replaced all other deductibles. Could
you please advise us the nature of this additional

deductible and the reason it is not included in the all

cause deducti bl e.

that prior to late Septenber or early Cctober, 1987, the Union Representative
knew that prior to 1987, the Cty health insurance plan contained a $25
deducti bl e per cause per lifetime under major nedical; and that prior to late
Septenber or early Cctober, 1987 the Union Representative did not know that
prior to 1987 the Cty health insurance plan contained a $25 deductible per
hospi tal confinenent.

7. That the phrase "per cause per person" refers specifically to the
maj or nedi cal deductible; that the phrase "all cause per person” refers only to
the nmaj or nedi cal deduction; that neither the phrase "per cause per person" nor
"all cause per person" refers to the hospital deductible; that the tentative
agreenent regarding the insurance deductible does not refer to the hospital
deductible but only to the major nedical deductible; that the intent of the
parties in negotiations regarding the deductible was to change the nmjor
nedi cal deductible from a $25 per cause per person per lifetinme deductible for
each nenmber of the famly to a $75 all cause per person per year deductible
with a maximum of three per family; that this is the change that the Gty
i npl enented; that this change is consistent with the agreenent of the parties;
and that this is the change that is incorporated into the 1987-88 collective
bar gai ni ng agreenent between the parties.

Based upon the above and foregoing Findings of Fact, the Exam ner nakes
the follow ng

CONCLUSI ONS OF LAW

1. That the Gty, by continuing to include a $25 deductible per
hospital admttance in its Health Care Plan, did not refuse to execute a
col l ective bargai ning provision previously agreed upon and, therefore, did not
violate Sec. 111.70(3)(a)4, Stats., or, derivatively, Sec. 111.70(3)(a)l,
Stats.

2. That the Gty, by continuing to include a $25 deductible per
hospital admittance in its Health Care Plan, did not violate the collective
bar gai ni ng agreenment previously agreed upon and, therefore, did not violate
Sec. 111.70(3)(a)5, Stats., or, derivatively, Sec. 111.70(3)(a)1l, Stats.

3. That the City, by continuing to include a $25 deductible per
hospital admittance in its Health Care Plan, did not interfere with, restrain
or coerce nunicipal enployes in the exercise of their rights guaranteed in Sec.
111.70(2), Stats., and, therefore, did not independently violate Sec.
111.70(3)(a)1l, Stats.

On the basis of the above and foregoing Findings of Fact and Concl usions
of Law, the Exami ner makes the follow ng
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1/

ORDER 1/

IT IS ORDERED that the conplaint be, and the sane hereby is, dismssed in
its entirety.

Dated at Madi son, Wsconsin this 19th day of Cctober, 1989.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Janmes W Engnmann /s/
Janmes W Engmann, Exam ner

Any party may file a petition for review with the Comm ssion by foll owi ng the procedures set
forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion may authorize a conm ssioner or exam ner to make findings and orders. Any
party in interest who is dissatisfied with the findings or order of a comm ssioner or exam ner
may file a witten petition with the conmi ssion as a body to review the findings or order. |If
no petitionis filed within 20 days fromthe date that a copy of the findings or order of the
conmi ssi oner or exam ner was mailed to the | ast known address of the parties in interest, such
findings or order shall be considered the findings or order of the conmi ssion as a body unl ess
set aside, reversed or nodified by such comm ssioner or examiner within such tine. |If the
findings or order are set aside by the conm ssioner or exam ner the status shall be the sane as
prior to the findings or order set aside. |If the findings or order are reversed or nodified by
t he conmi ssioner or examiner the tine for filing petition with the conm ssion shall run fromthe
time that notice of such reversal or nodification is nailed to the | ast known address of the
parties in interest. Wthin 45 days after the filing of such petition with the comm ssion, the
conmi ssion shall either affirm reverse, set aside or nodify such findings or order, in whole or
in part, or direct the taking of additional testinobny. Such action shall be based on a review
of the evidence submitted. |If the comm ssion is satisfied that a party in interest has been
prejudi ced because of exceptional delay in the receipt of a copy of any findings or order it may
extend the time another 20 days for filing a petition with the conm ssion

-7- No. 25779-A



CITY OF BELO T (DEPARTMENT COF PUBLI C WORKS)

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

Conpl ai nant's Position

On brief, the Union argues that the facts clearly denpbnstrate that the
Cty has, and continues to violate Secs. 111.70(3)(a)l, 4 and 5, Stats. In
regard to Secs. 111.70(3)(a)l and 4, Stats., the Union asserts that prior to
1987, the health insurance program contained two separate deductible
categories; that these categories were a $25 deductible for inpatient
confinement in a hospital, and a $25 deductible relating to major nedical
coverage; that in negotiations the Cty proposed that the insurance program
require a single $75 all cause deductible rather than the $25 deductible for
each cause; that the facts do not limt this proposal to nmjor nedical; that
hospitalization can be considered nothing other than a cause for deductible
purposes; and that on its face the Cty's proposal does not limt the proposed
deductible change or the proposed change in the maxi mum coverage to najor
nmedi cal .

In addition, the Union argues that it was the Union which clearly
proposed that the mjor nedical Cap be increased to $500,000; that in exchange
for increasing the major nedical cap, the Union agreed to alter the deductible
structure and to provide for significant cost contai nment procedures; that the
Cty repeatedly represented to the Union that the revision in the insurance
program proposed by the Gty would result in a single $75 deductible; and that
this position by the City was clearly expressed at the bargaining table and at
the signing of the agreenent.

Also, the Union argues that there was a neeting of the nminds on the
deducti bl e issue; that even though the Union Representative did not know about
the separate hospital deductible at the tine of the tentative agreenment, this
does not detract from his clear understanding of the bargain in which he
participated; that other nenbers of the Union's bargaining team were keenly
aware of the different deductible conmponents; that they repeatedly asked the
City to explain its proposal; and that they were told that the insurance plan
woul d contain a unitary deductible structure.

Finally, the Union argues that the Cty is applying the agreenent in a
fashion other than that intended by the parties; that if the Gty did not mean
to elimnate the hospital deductible, then the Cty deliberately mslead the
union about its intentions regarding insurance; that the Gty's bargaining
conduct was nothing less than reprehensible; that the Gty bargained in bad
faith; that this action violated Secs. 111.70(3)(a)l and 4, Stats.; that the
Conmi ssion should order that the health insurance program be inplenented in
accordance with the bargain struck by the parties; and that the Conmi ssion
shoul d order the City to cease and desist frombargaining in bad faith.

In regard to Secs. 111.70(3)(a)l and 5, Stats., the Union asserts that
the conplaint proceeding is an appropriate forumfor a determ nation of whether
or not the Gty has and continues to violate the contract; that the parties
fully litigated the nerits of the contractual violation at the hearing in this
matter; that even though the collective bargaining agreement contains a
grievance procedure culminating in final and binding arbitration, the
Conmi ssion should assert jurisdiction and render a decision over the
contractual violation alleged in the conplaint; that in doing so, the record
clearly denonstrates that the CGty's application of the contract is in error;
and that, therefore, the Gty violated the collective bargaining agreenent and
Secs. 111.70(3)(a)l and 5, Stats.

In conclusion, the Union requests that the Conm ssion find that the Gty
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has and is committing prohibited practices and has, therefore, violated
Secs. 111.70(3)(a)l, 4 and 5, Stats.; that the Conmission order the Gty to
conply with the terms of the agreenent reached by the parties; that the
Conmi ssion order the Gty to cease and desist from bargaining in bad faith;
that the Conmission order the City to make all enployes injured by its actions
whol e for any |osses suffered; and that the Conm ssion order other and further
relief as may be appropriate.

The Union waived its right to file a reply brief.

Respondent's Position

On brief, the Cty denies that it violated Secs. 111.70(3)(a)l, 4 and 5,
St at s. In regard to Sec. 111.70(3)(a)l, Stats., the Gty argues that the
record is devoid of any evidence that the Cty has in any way attenpted to
interfere with, restrain or coerce bargaining unit nenbers of their rights as
muni ci pal enpl oyes guaranteed under Sec. 111.70(2), Stats.; and that absent
such evidence, the Conm ssion should find and conclude that the Cty has not
conmitted a prohibited practice in violation of Sec. 111.70(3)(a)l, Stats.

As to the alleged violation of Sec. 111.70(3)(a)4, Stats., the Gty
argues that it never refused to bargain; that it bargained at all tines after
the June, 1986 letter fromthe Union to the City requesting negotiations until
agreenent was reached in April 1987; that the record is replete with the
hi story of the bargai ning between June 1986 and July 1987 when the agreenent
was signed; that there is no testinony that any Cty official refused to neet
to discuss or even to bargain over the issue of insurance; that there is no
basis for any claim that there has been a refusal to bargain; and that,
therefore, the Conmission should find and conclude that the Gty has not
refused to bargain in violation of Sec. 111.70(3)(a)4, Stats.

In regard to Sec. 111.70(3)(a)5, Stats., the City argues that the health
care plan contains an appeal process; that the Union did not utilize the health
care plan appeal procedure; that the collective bargai ning agreenment contains a
grievance procedure to deal with any difference of opinion or msunderstanding
in regard to the interpretation, application or enforcenent of the agreenent;
that the Union did not utilize the grievance procedure regarding this nmatter;
that the Union testified that it did not use the grievance procedure because
the question did not deal with the interpretation of the contract but rather as
to the interpretation of the results of the bargaining process; that the Gty
was available for any grievance as provided under the agreement to arbitrate
guestions arising as to the neaning or application of the terns of the
agreenment and to accept the ternms of an arbitration award; and that the Union
neglected to even ask for arbitration so the nmatter could be interpreted and
resol ved.

In addition, the Gty argues that the insurance changes provide
substantial additional benefits to the unit nenbers; that the City is honoring
its contractual obligations in that regard; that the Gty made no change in the
hospital deductible; that it is not obligated to do so; that the Union is
attenpting to boot strap itself into additional benefits by choosing to ignore
the limts for the hospital or surgical benefits; that the Union is attenpting
to fold these benefits into the revised limts for the major nedical plan; that
the Gty never agreed to any changes in the hospital or surgical benefits; that
the City only agreed to afford the additional benefits under the major medical
plan; that the Gty is providing those benefits; and that the Cty has not
violated the collective bargaining agreenent and, therefore, has not violated
Sec. 111.70(3)(a)5, Stats.

On reply brief, the Gty argues that the phrase "per cause" only has

relationship to and was utilized only in the context of the major nedical plan;
that the hospital deductible is "per confinenent"; that the bargaining
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proposals of both parties related only to the major nmedical plan; that the
Union representative did not know there was a separate deductible for hospital
benefits until three nonths after the contract was signed; that therefore, he
could not have been bargaining to conbine the deductibles; that he was only
bargai ning for and understood the deductibles in terms of the major nmnedical
plan; and that, contrary to the Union, hospitalization is not a "cause" for
deducti bl e purposes.

DI SCUSSI ON

The Union argues that by continuing to include a $25 deductible per
hospital admttance in its Health Care Plan, the Cty conmts prohibited
practices within the neaning of Secs. 111.70(3)(a)l, 4 and 5, Stats. The Gty
denies that it is in violation of said statutes.

Section 111.70(3)(a)4, Stats. nmamkes it a prohibited practice for a
muni ci pal enpl oyer:

4. To refuse to bargain collectively wth a
representative of a mgjority of its enployes in an
appropriate collective bargaining unit . . . . The
violation shall include, though not be Iimted thereby,
to the refusal to execute a collective bargaining
agreenent previously agreed upon.

The City's argunment goes mainly to the first sentence of Sec. 111.70(3)(a)4,
Stats., quoted above, but the heart of the Union's argument about this alleged
violation rests in the second sentence quoted above. The Union argues that the
Cty's proposal on the insurance deductible is not limted to the major mnedical
deductible and that hospitalization is nothing other than a cause for
deducti bl e purposes. In many ways, this sumrmarizes the confusion that
underlies this conplaint.

In its initial proposal, the Cty proposed in part to change the
"deducti bl e from $25. 00 per cause to $100.00 per person per year all cause..."
In its nodified proposal to the Union the City proposed in part to "nodify
deductible from $25 per cause per person to $75.00 all cause per person per
year. " The terns "per cause and "all cause" are technical terns rel ated
to insurance and, in the Cty's Health Care Plan, related specifically to the
maj or nedi cal deductible. the hospital deductible is not "per cause" but "per
confinement". \While the Gty's proposal does not use the words "najor mnedical
deductible", the terns "per cause" and "all cause" |limt its proposal to the
maj or medi cal deducti bl e.

The Union argues that the word "cause" and especially the term "all
cause" neans any cause for a deductible. Thus, noving from"per cause" to "all
cause" neans noving fromtwo $25 deductibles (one for major nedical and one for
hospital) to a single $75 deductible. Herein lies the dispute. But in both
its initial proposal and its revised proposal to the Union, the City proposed
to nmodify the "deductible", a singular term In addition, the Gty proposal
did change the deductibles to a single $75 deductible in the sense that under
maj or nedical previously, the $25 deductible was for each and every cause,
whereas now there was only one $75 deductible to be net.

Yet the Union argues that the Cty clearly expressed the inclusion of the
hospital deductible in the $75 all cause deductible during negotiations. union
wi t ness and bargai ni ng team nenber Panmela M West testified to that as foll ows:

Q (By M. Bernfeld) Particularly there were discussions that

took place during the course of negotiations relating to the
Cty's intentions with respect to their proposals?
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A Yes, there was.

And in particular, | want to direct your attention to nunber
31 of Joint Exhibit 6 relating to health insurance. Now, did
the city, representatives of the city at any tinme make
representations as to the neaning of this proposa
particularly with nunber 31, subparagraph (1) --

A Yes.

Q --invol ving the deducti bl es?

A Ri ght .

Q And could you tell the exam ner who said -- what was said and
who said it?

A Well, it was a change in the deductible from $25 per cause to
$75 per person all cause per year.

Q Ckay. And continue on in terns of what --

A VWll, it would be a front-end deducti ble where in the past we
paid a $25 deductible for each different illness. This new
deducti bl e woul d be $75 per person for all cause with a limt
of three per famly.

Q kay. And do you recall, were there any discussions relating
to the relationship between the current---the deductible
systemin effect during the '85-'86 contract and the city's
intentions with respect to '87-'88?

A Vell, in the past we had a $25 deductible for the hospital

and with this new deductible, it would conbine them so that
there was not a separate deductible for the hospital

(Transcript, pages 76-77.) Union w tness and bargaining team nenber Dani el
Jerry also testified to that as follows:

Q (By M. Bernfeld) kay. And were there any discussions
between the bargaining conmittee relating to the city's
intentions in regard to the proposal nunber 31, particularly
relating to the deductible which is subparagraph (1),
bel i eve?

A Yeah, there has been sone questions; yes.

What were the discussions that took place at the bargaining
table relating to the meani ng of that proposal ?

A Well, this proposal's been changed, though, because it isn't
$100.

Q And what -- it becane $75, is that correct?

A Yes.

But in the course of bargaining about that, did the city
explain what their intentions were wth respect to the
deducti bl e?

A Yeah. The deductible would be -- $75 would cover the
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hospitalization, doctors, and nedical to add up to $75,
whi chever, if it took all three of themto nake it.

(Transcri pt, page 103). But the Gty Representative testified that there was
no di scussion at the bargaining table as to the change in a deductible applying
to the hospital insurance. The City's testinobny has to be credited in this

matter. The reason for this is that the Union Representative was present at
all negotiation sessions and he testified unequivocally that he did not know
there was a hospital deductible until several nonths after the contract was
si gned. The Gty Representative testified the Gty never discussed nor
negotiated in regard to the hospital deductible. The Union representative
testified he did not know about the hospital deductible. If the Gty had

di scussed or negotiated in regard to the hospital deductible, the Union
Representati ve woul d have known about it.

Yet the Union argues that even though the Union Representative did not
know about the hospital deductible, the |ocal bargaining team nenbers did know,
and there was a neeting of the minds on the deductible issue elimnating the
hospital deductible. But to determine the neeting of the minds, the mnd is
not explored but the spoken and witten words are eval uated. Here the | ocal
bar gai ni ng team nmenbers never discussed the hospital deductible with the Gty
at the bargaining table nor did they talk about it wth their Union
Representati ve. O herwi se, he would have known about it. No meeting of the
m nds can exist here, as the Union suggests, where no discussion of the issue
has taken pl ace.

The Union also argues that at the signing of the agreenment, at which the
Uni on Representative was not present, the Cty Representative clearly expressed
that the hospital deductible was included in the $75 deductible. Union witness
Pamela M West testified as foll ows:

Q (By M. Bernfeld) Okay. Did you -- was there a conversation
between the different people who were there that day?

A Vll, when we were signing the contract, there was several
copies that we had continuously signed, and it was again
mentioned to (the City Representative) if all three, meaning
the doctor, nedical and hospital were included in the $75

deducti bl e.

Q And you said it was nentioned. W nentioned it?

A Dani el Jerry asked the question. He directed it to (the Gty
Representative).

Q Ckay. And what -- did you hear that question being asked?

A Yes, | did.

Q And did you hear the response?

A Yes. (The City Representative) says it was all three
conbined and that it was a very poor place to bring it up.

Q kay. And did anybody el se ask any questions relating to the
heal t h i nsurance?

A Bud asked for clarification of it, and again, (the Gty

Representative) said that all three were conbi ned.

(Transcript, p. 79). Union witness Daniel Jerry testified as follows:
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Q (By M. Bernfeld) GCkay. And during the course of this get
together, did you raise any questions relating to el enments of
the settl enment?

A Yes, | did.

Q And what did you say?

A I asked (the Gty Representative) did this cover
hospitali zation, nedical and the doctors, and he said yes.

Q How did (the Gty Representative) react to you asking the
guestion?

A Wl 1, before he answered yes, he said it was a poor place to
be asking it. | said, well, we're signing the contract here,

so | figured it was okay.

Q And why did you think to ask that question?

A Because | had sone questions in ny mnd about it.

Q And why did you have questions in your mnd about it?

A O her enpl oyees had asked, so to get a straight answer, |
t hought before |I signed it, well, 1'd ask him again 'cause |
didn't sign until after | asked him the question and he
answered it.

Q Did anyone else ask any questions relating to health
i nsurance at that meeting?

A Bud asked sonet hing about it.

Q Do you recall what that was, generally?

A A basic a verification on the sane thing.

Q And how did (the City Representative) respond?

A "Yes. "

Q Essentially the same answer he gave you?

A Yes.

(Transcript at pages 105-106). What is curious about this version of the story
is that the question is not accurate. Even if the Union was correct in
asserting that the hospital deductible was included in the new $75 deductible
the deductible did not cover the hospital, nedical and doctor because there was
no deductible for doctor or surgical, only for major nedical and hospital
Thus, the question allegedly asked the Gty Representative is inaccurate and
the Gty Representative's answer is incorrect, even if the Union's position on
the deductibles in this case was correct. The reason for this is the
m sunder st andi ng over the phrase "all cause".

Union witness Harold "Bud® Wst presents a little different version of
what happened at the signing. He testified as foll ows:

Q (By M. Bernfeld) And during the course of this get together
were any di scussions had relating to the health insurance?
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A Yes, there was. Dan Jerry had asked a question to (the Cty
Representative) in referring to the insurance. He said that
he asked again did it cover the nedical, the doctor, and the
hospitalization, and -

Q Do you recall what M. --

A I renenber (the Gty Representative) said this is not the
time to bring that up. | linked at Dan, and | |ooked over to
(the Gty Representative).

Q Did (the City representative) then answer M. Jerry?

A Not that | recall. He just said this wasn't the tine to bring
it up, but then I |ooked over, and | had mentioned, | says
this is -- you nean this covers all cause because | had

talked to (the Gty Representative) before over the phone,
and in preparation with preparing this update for March 16th
on this update, 1'd talked to him and | asked himif it was
for all cause. W used the word "all cause.'

Q Cay. And did you ever specifically discuss about the
hospitalization deductible as being part of that?
A Ri ght, hospitalization, nedical, and doctor.
Q And that's what you're referring to?
A As all cause.
Q And in your discussions with (the Gty Representative),
that's what he assured you was included?
A Ri ght; right.
(Transcri pt, pages 122-123). ibis witness has the Cty Representative answering
that the deductible covers "all cause". The Gty Representative testified as
fol | ows:
Q (By M. Kelley) Can you recall having any conversation wth

Dani el Jerry at that signing?

A Only the nobst vague recollection of Dan stopping nme beside
the bar and saying, "Now this is an all cause plan," and ny
response was, "This is an all cause plan," but, you know, it
didn't seemparticularly nonmentous at the tine.

Q Was there any articulation as to the parts of the plan he was
tal ki ng about ?
A No. No one asked anything about three parts to a plan. The
words were, "lIs this an all cause plan?"
(Transcri pt, pages 180-181). This version is consistent wth the
m sunder st andi ng about the term "all cause". VWhile the Gty used it in its

techni cal insurance sense, the Union nenbers took it to nean all of the
deducti bl es. That expl ains somewhat why Pam West and Dan Jerry testified to
asking a question that was inaccurate. They had changed "all cause", which is
what the City Representative was asked about, to the specific deductibles,

which is what they understood the term to nean, in their testinony. Har ol d
West was nore specific, stating that when he said "all cause", he was referring
to hospitalization, nedical and doctor deducti bles. The deductible was "all
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cause" for major medical, not for all deductibles. The hospital deductible was
separ at e and unchanged.

Finally, in regard to Sec. 111.70(3)(a)4, Stats., the Union argues if the
Cty did not nmean to elimnate the hospital deductible, it deliberately m slead

the Union and it bargained in bad faith. The record does not support this
al |l egation by the Union. It its initial proposal to the Union, the Gty not
only proposed a change in the deductible, but also in the anmount of naxinmm
cover age. Even though the proposal did not say so on its face, the parties
understood that the naxi num coverage which the Cty was tal king about was the
$25,000 on mmjor nedical, not the $25,000 on surgical. In its nodified

proposal to the Union which was agreed to, again the Cty did not specify it
was proposing to change the nmaxi num from $25,000 to $500,000 on the mgjor
nmedi cal, not the surgical, but it was clear that was what the proposal involved
because that is what the parties tal ked about at the table.

So it is with the deductible. As noted above, the hospital deductible
was never discussed in negotiations. The only deductible being discussed and
negoti ated, the only deductible the Union Representative was aware of, was the
maj or nedi cal deductible. That is the deductible which the parties agreed to
change from a $25 per cause to a $75 all cause. The parties to an agreenent
are charged with full know edge of its provisions. The parties are also
charged with realizing the full inplication of changes to which they are
agreeing. Here, apparently, the change in the agreenent did not neet the hopes
of the Union. What the parties agreed to and what the Union would like to have
agreed to are different. But if the words "all cause" are not the words the
Uni on woul d have liked to have agreed to, they should have prevented their use.
In any case, the Union's agreenent was not obtained by fraud or deceit, nor
was it coerced. If the Union made a mistake in agreeing to this change in
deductible, it was a bargaining mstake that they can try to rectify at the
next bargai ni ng session.

As the City incorporated the agreement as the parties agreed, the Gty
did not refuse to execute a collective bargaining agreenent previously agreed
to and, therefore, the Gty did not violate Sec. 111.70(3)J(a)4, Stats. As the
Cty incorporated the agreenent as the parties agreed, there is no violation of
the agreenent and, therefore, no violation of Sec. 111.70(3)(a)5, Stats. As
there are no violations of Secs. 111.70(3)(a)4 or 5, Stats., there is no
derivative violation of Sec. 111.70(3)(a)l, Stats. As the Union offered little
or no evidence as to an independent violation of Sec. 111.70(3)(a)l, Stats., no
violation is found.

For these reasons, the conplaint is dismssed inits entirety.
Dated at Madi son, Wsconsin this 19th day of Cctober, 1989.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Janmes W Engnmann /s/
James W Engmann, Exam ner
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