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STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

MS. SAMELLA W LLI AMS and
THE W SCONSI N STATE EMPLOYEES
UNI ON (WSBEU), AFSCNE,
COUNCI L 24, AFL-C O
: Case 257
Conpl ai nant s, : No. 40486 PP(S)-144
: Deci si on No. 25805-B
VS.

STATE OF W SCONSI N,
Respondent .

Appear ances:
Lawmton & Cates, S.C., Attorneys at Law, 214 west Mfflin Street, Madison,

Wsconsin 53703-2594, by M. Richard V. Gaylow, appearing on
behal f of the Conpl ai nants.

Ms. Renae Bugge, Enpl oyment  Rel ati ons  Speci al i st, Departrment  of
Enpl oynent Rel ations, State of Wsconsin, 137 East WIson Street,
P.O Box 7855, Madison, Wsconsin 53707-7855, appearing on behal f
of the Respondent.

ORDER AFFI RM NG EXAM NER S FI NDI NGS CF FACT,
CONCLUSI ONS CF LAW AND ORDER

Exam ner Col een A. Burns having on August 3, 1989 issued her Findings of
Fact, Conclusions of Law and Oder with Acconpanying Menorandum in the above
matter wherein she concluded that Respondent had not conmitted unfair |abor
practices within the neaning of Secs. 111.84(1)(a), (c) or (d), Stats., by
requi ring Conplainant WIllians to pay an interest charge on a retirenent fund
paynent; and Conplainants' having on August 15, 1989 tinely filed a petition
with the Conmission seeking review of the Exam ner's decision pursuant to
Secs. 111.07(5) and 111.84(4), Stats.; and the parties thereafter having filed
witten argunent in support of and in opposition to said petition; and the
period for the filing of such argunent having been term nated on Cctober 3,
1989; and the Conmi ssion having considered the matter and being fully advised
in the prem ses, nakes and issues the follow ng

ORDER 1/

That the Examiner's Findings of Fact, Conclusions of Law and Oder are
af firnmed.

G ven under our hands and seal at the Gty
of Madison, Wsconsin this 5th day of
Decenber, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COW SSI ON

By Her man Tor osi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITiam Strycker, Comm ssioner

Chai rman A. Henry Henpe did not participate.

(Footnote 1/ appears on page two.)
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Not e:

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227. 49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3)(e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon all
parties under s. 227.48. If a rehearing is requested under s. 227.49,
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tinme-linmts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and

the service date of a judicial review petition is the date of actual

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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STATE OF W SCONSI N

MEMORANDUM ACCOVPANYI NG ORDER AFFI RM NG EXAM NER S
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

The Exam ner's Deci sion

Exam ner Burns' menorandum acconpanyi ng her Findings of Fact, Concl usions
of Law and Order states, in pertinent part:

Merits

The testinony of Union Representative Manlove
denonstrates that, at the tinme the parties' negotiated
the settlenent agr eenent of Decenber 20, 1984
(Settlenent Agreenent), both the Union Representative
responsi ble for negotiating the Settlement Agreenent,
C ndy Manl ove, and the  Enpl oyer representative
responsi ble for negotiating the Settlement Agreenent,
El oi se Anderson, were aware of the fact that Sanella
Wlliams had withdrawmn nmonies from the Wsconsin
Retirenment System Union Representative Manlove's
testinony also denonstrates that, at the time the
parties reached the settlement, it was understood that
WIlliams would have to repay retirenent nonies. \Wile
Manl ove recall ed that there was a di scussi on concerning
the fact that the retirement nonies would be repaid
pursuant to payroll with-holding, in an anmount between
10 and 25 percent of WIlianms' biweekly pay, Manlove
did not claim that the parties had reached any
agreement on the specific amunts to be repaid by
WIlians. Nor is such an agreenent reflected in the
Settl enent Agreenent.

As the Union argues, the Settlenment Agreenent
does not place any responsibility for the repaynent of
retirement nonies upon WIlians. Conversely, however,
as the Union does not argue, the Settlenent Agreenent
does not relieve WIlliams of any responsibility for the
repaynent of retirenment nonies. The reason being that
the Settlement Agreement is silent on the issue of
WIllians' responsibility to repay the retirement nonies
which she wthdrew from the Wsconsin Retirenent
System The Settlenent Agreenent addresses only the
Enpl oyer' s obligation to restore benefits.
Specifically, Paragraph Five of the Settl enent
Agreement states as foll ows:

5. The enployer agrees to pay
back wages mnus deductions in the anount
of $4,162.46 and restore all benefits as
of August 2, 1984.

As the record denonstrates, the Enployer did
issue Wlliams a check in the anmount of $4,162.46 and
restored all her benefits as of August 2, 1984, The
Union does not argue and the record does not
denonstrate that the Enployer has failed to conply with
Paragraph Five of the Settlenent Agreenent.

In summary, it is evident that, at the time the
parties entered into the Settlenent Agreenent, it was
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understood that WIllians would have a responsibility to
repay nonies into her retirenment account. The parties,
however, did not address this repaynment in the terns of
the Settlenent Agreenent. As the Union argues, the
Settlenent Agreement is "conspicuously silent" wth
respect to the pay back of these retirenent nonies
However, contrary to the argunent of the Union, this
silence does not serve to restrict the Enployer's right
to charge the interest in dispute herein. Rather, this
silence denobnstrates that the repaynent of the
retirement nonies is not governed by the Settlenent
Agr eenent . Accordingly, the Examiner rejects the
Union's assertion that the Enployer, or its agent DOT,
violated the Settlenent Agreenment when DOT required
Wllianms to pay $72.44 in interest on the 1986 cal endar
year balance of the retirenent nonies which WIIlians
owed to DOT. 3/

As the Enployer argues, such a conclusion is not
i nconsi stent with the "nmake whol e" principle underlying
the Settlenment Agreenent. The reason being, that the
Enpl oyer is generally considered to be responsible for
restoring only those wages and benefits which were | ost
as a result of the Enployer's conduct. For the reasons
di scussed bel ow, the Exami ner is persuaded that, to the
extent that WIIlians nmy have been "damaged" by the
payment of the $72.44 interest charge, the damage is
attributable to conduct which was under the control of
WIlians.

The Examiner has no reason to doubt WIIians'
testinony that her discharge created a financial
hardshi p which necessitated the renoval of nonies from
her Wsconsin Retirenent System account. WIlians,
however, had the legal option, if not the financial
option, of Jleaving the nonies in her retirenent
account. 4/ Mor eover, under t he provi si ons of
Sec. 40.25(5)(b), Ws. Stats., which the Enpl oyer used
as its authority to assess the interest charge,
Wllianms could have avoided any interest charge by
paying DO T the entire $4,227.47 by the end of the 1986
cal endar vyear.

CONCLUSI ON

Contrary to the argunent of Conplainants, the
record does not denonstrate that the Enployer has
violated the Settlenent Agreenent in violation of
Sec. 111.84(1)(a), (1)(c) and/or (1)(d), Ws. Stats.
by requiring WIllians to pay the $72.44 interest
char ge. Accordingly, the conplaint of prohibited
practices is dismssed inits entirety.

3/ The Enpl oyer argues that the interest charge was
consistent with the Enployer's obligations under
the parties' collective bargaining agreenent,
Chapt er 40 of t he St at ut es, and ETF s
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adm nistrative rules. However , the issue
presented to the Examner involves only the
al | eged breach of the settlenent agreement. The
Exam ner nakes no deternmination as to whether
the Enployer's conduct is consistent with the
parties' collective bar gai ni ng agr eenent,
Chapt er 40 of t he St at ut es, or ETF s
adm ni strative rules.

4/ Sec. 40.25(2), Ws. Stats.
PCSI TI ONS OF THE PARTI ES

Conpl ai nant s

Conpl ai nants argue that the Exam ner erred when she concl uded Respondent
did not violate the applicable settlenent agreement by charging Conplai nant
WIllians interest on nonies WIllians repaid to Respondent. Conplainants assert
that Respondent |ost the right to charge Conplainant WIllians interest because
the Settlenent Agreenent contains no |anguage preserving this right. Cting
Article XV of the applicable bargaining agreenment and Secs. 111.815(2) and
111.93(3), Stats., Conplainants contend that the Settlenent Agreenent is
bi ndi ng upon all of Respondents' agencies and departnents, and supersedes all
el se. Conpl ai nants contend that as the Settlenment Agreenent is silent
regarding payment of interest, Respondent violated the agreenent when it
conpel | ed Conplainant Wllians to nake the interest paynent.

Gven the foregoing, Conplainants ask that the Examiner's decision be
rever sed.

Respondent

Respondent wurges the Commission to affirm the Exaniner. Respondent
contends that the decision to inpose an interest penalty on Conplainant
WIlliams does not violate the parties' settlenent agreenent and is consistent
with Article XIIl of the applicable bargaining agreenent obligates the
Respondent to act in conformance with the retirenment benefit provisions of
Chapter 40, Ws. Stats. Respondent argues that when Conplainants negotiated
the settlement agreement knowi ng Conpl ainant WIlianms had received a separation
benefit which would have to be repaid, Conplainants had the opportunity to
negoti ate regarding the issue of interest paynents and did not do so. Absent
negotiated terns to the contrary, Respondent asserts that it was correct when
it administered the settlenent agreement in a nanner consistent with the
parties' master bargaining agreenent, Chapter 40 and Enployment Trust Fund
adm ni strative rules.

DI SCUSSI ON

The Examiner found and the record establishes that at the time the
Settlenent Agreenment at issue herein was reached, representatives of
Conpl ai nants and Respondent both assumed that Conplainant WIlianms would be
required to restore the nonies she withdrew from her retirement account. The
parties' representatives discussed the manner in which the repaynment would
occur. The Settlenent Agreenent is silent as to this repaynent obligation.
Wthin this factual context, we are asked to determ ne whether the Settlenent
Agreenent precluded Respondent fran electing to charge Conplainant WIIlians
interest on the amount which WIllianms had not repaid at the end of the cal endar
year following her reinstatenent. As we believe the Examiner correctly
concluded that the Settlenent Agreenment sinply does not address the issue of
interest, we affirm her decision that the Settlenent Agreenent was not viol ated
by Respondent's acti on.
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In our view, when the parties bargained the Settlenent Agreenent and
elected to make no nmention of Conplainant WIIlians' obligations vis-a-vis her
retirement account, the parties chose to |eave such matters outside the scope
of their agreenent and thus presunably subject to whatever provisions of the
mast er bargai ning agreenent, statutes and/or adnministrative code are
appl i cabl e. Thus, the Exam ner correctly concluded that the agreenent before
her was not violated by Respondent's action. Wether Respondent's action was
consistent with the applicable statute and administrative rule is beyond the
scope of the issue before us.

Gven the foregoing, we reject Conplainant's argument that unless the
settlenent agreenent explicitly stated that Respondent retained the right to
seek interest, Respondent lost said right. Rather, we have concluded that the
issue sinply wasn't addressed in the Settlenent Agreenent |eaving the parties
with whatever rights and obligations they possessed as to such matters.

Theref ore, we have affirnmed the Exam ner.

Dat ed at Madi son, Wsconsin this 5th day of Decenber, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Her man Tor osi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner

Chai rman A. Henry Henpe did not participate.
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