STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

| BEW LOCAL UNI ON NO. 2150,

Conpl ai nant,
VS
: Case 44
C TY OF OCONOMOWOC, : No. 41348 MP-2164
: Deci si on No. 25818-B
Respondent .
ear ances:
Previant, Coldberg, Uelnen, Gatz, MIler and Brueggeman, S.C., Attorneys
at Law, 788 North Jefferson, MIwaukee, Wsconsin 53202, by M. WIliam:
Li ndner and Marsack, S.C., Attorneys at Law, 411 East Wsconsin Avenue, 10th F

FI NDI NGS OF FACT, CONCLUSI ONS
O LAW AND ORDER

| BEW Local Union No. 2150, hereinafter the Conplainant, having, on
Decenber 2, 1988, filed with the Wsconsin Enploynment Relations Conmm ssion a
conplaint of prohibited practices wherein it alleged that the Gty of
Qcononowoc,
herei nafter the Respondent, has comritted prohibited practices wthin the
nmeani ng of the Minicipal Enploynent Relations Act (MERA) by refusing to bargain
with Conplainant and by conditioning further bargaining upon Conplainant
relinquishing the right to represent certain enployes in the bargaining unit
represented by Conplainant; and the Respondent having, on Decenber 30, 1988,
filed an answer to the conplaint wherein it denied it has commtted any
prohi bited practices and stated certain affirmative defenses; and Respondent
havi ng, on Decenber 30, 1988, also filed with the Commssion a Mtion to Hold
the Proceedings in this Matter in Abeyance Pending Resolution of a Petition for
Unit darification, wherein it alleged that a determination in the wunit
clarification proceeding is a necessary condition precedent to a determination
as to whether Respondent has a duty to bargain with Conplainant; and the
Conmi ssi on having, on January 6, 1989, notified the parties tel ephonically that
Respondent's notion was denied; and the Conmm ssion having appointed David E
Shaw of the Commission's staff to act as Examiner and to make and issue
Fi ndi ngs of Fact, Conclusions of Law and Order as provided in Sec. 111.07(5),
Stats.; and hearing on said conplaint having been held at Ccononowoc, W sconsin
on January 9, 1989; and Respondent having, at the conclusion of the hearing on
January 9, 1989, orally noved to hold the record open in this case so as to
i nclude the record and decision in the unit clarification proceeding before the
Conmi ssion in the record of this case; and the Exam ner having reserved ruling
on Respondent's notion pending receipt of the parties’ witten argunents on the
motion; and the parties having filed briefs and reply briefs regarding
Respondent's notion by February 2, 1989; and the Exam ner having on February
10, 1989 granted Respondent's notion and ordered that the record in this matter
remai n open for the purpose of receiving the record and decision 1/ in the unit
clarification case pending before the Comm ssion; and the Comm ssion having, on
Cctober 13, 1989 issued its decision in the unit clarification proceeding; 2/
and |BEW Local 2150 having, on Novenber 2, 1989, filed a petition for
rehearing with the Conmm ssion; and the Conmi ssion having, on Decenber 1, 1989,
issued its Order Denying Petition for Rehearing; 3/ and the Exam ner having, by
letter of Decenmber 11, 1989 advised the parties that the record and decision in
the unit clarification case had been received into the record in this case and
that the parties had ten days to notify the Examiner if they wished to file
additional briefs or the Exam ner would proceed to decide the case based on the
existing record; and neither party having filed such notice of intent to file
additional briefs; and the Exam ner having considered the evidence and the
argunents of the parties and being fully advised of the prem ses, nakes and
i ssues the follow ng Findings of Fact, Conclusions of Law and O der.

FI NDI NGS OF FACT

1. Local Union No. 2150, International Brotherhood of El ectrical
Workers, AFL-CIO, herein Conplainant, is a labor organization and has its
principal offices at 6227 West G eenfield Avenue, West Allis, Wsconsin 53214.

Richard Darling is the Business Mnager and Financial Secretary for the

1/ Case 1 No. 41440 ME/ uc-0302.

2/ Gty of Cconomowoc, Dec. No. 6982-A, Dec. No. 7170-B (WERC, 10/89).

3/ Dec. No. 6982-B, Dec. No. 7170-C (WERC, 12/89).
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Conpl ai nant .

2. The Gty of CQcononmowoc, herein Respondent, is a municipal enployer
and has its principal offices at 174 East Wsconsin Avenue, Ccononowoc,
W sconsi n 53066.

3. Wsconsin Council 40, AFSCME, AFL-CI O, herein AFSCME, is a |abor
organi zation and has its principal offices at 5 Odana Court, Madison,
W sconsin 53719. 4/

4. Pursuant to an el ection conducted by the Conm ssion, 5/ |BEW Local
Union No. 494 was certified as the bargaining representative of all manual
employes of the Cty of Oconomowoc-Utility Conmission enployed in the
el ectrical and water departnents, excluding office and supervisory personnel.
The Gty and Local 494 stipulated to said election and no hearing was held in
the matter. Although there has been no formal change of the certified
bargai ning representative from IBEW Local 494 to |BEW Local 2150, si nce
approximately 1972 the Cty's UWility Conm ssion has negotiated contracts, the
latest of which covered the period of January 1, 1987 through Decenber 31,
1988, with Local 2150 covering the unit of Wility enployes for which Local 494
had been certified as the bargaining representative. The IBEW unit currently
consists of 13 enployes: six (6) craft enployes in the classifications of
mai nt enance electrician (1), electric foreman (2), and lineman (3); a groundman
on the electric crew, a water foreman, two water workers and a station
operator; and, two meter readers.

5. Pursuant to an el ection conducted by the Conm ssion, 6/ Ccononowoc
Cty Enployees, Local 1747, AFSCME, AFL-CIO, was certified as the bargaining
representative of all enployes of the Gty of Qcononowoc enployed in its
Departnment of Public Wrks and Parks Departnent, excluding supervisors,
assistant city engineer, office clerical and all other enployes. The
col l ective bargai ning agreenent between the Gty and AFSCVE for the period of
January 1, 1987 through Decenber 31, 1988 described the bargaining unit as "the
regular full-time enployees of the Cty of COCcononowoc enployed in its
Departrment of Public Wrks, Parks and Forestry Departnent and Waste Water
Treatnent Plant, excluding Supervisors, Assistant Gty Engineer, Ofice
Clerical Wrkers and all other enployees". The AFSCME unit currently consists
of 18 City enployes; nine in the Departnent of Public Wrks, five in the Parks
and Forestry Department, and four in the Wastewater Treatnent Plant. The
following job classifications are covered by the AFSCME contract; nechanics,
tree trinmmer, equipnent operators, truck driver, laborer (I and 1-A),
wast ewat er treatnent plant operator, |aboratory technician, sewer systens and
pl ant mai nt enance worker (A and B), and utility person.

6. Effective August 19, 1958, the Cconombowoc City Council created a
Wat er and Light Commi ssion, herein Wility or Uility Conm ssion, consisting of
five menbers appointed by the Council. None of the said five nenbers could be
Counci| menbers. The Mayor was an ex-officio menber of the Comm ssion w thout
any voting power. The Uility was responsible for providing electrical and
water service to the residents and businesses of the CGty. The Uility
Conmi ssion adopted annual budgets without any GCouncil subsidy, input or
approval. The Gty has |oaned noney to the Uility for cash flow purposes at
reasonable interest rates. The Wility funded its operation through user fees
which fees were regulated by the Public Service Conm ssion (PSC). The Uility
purchased and titled vehicles for its own use separate fromthe Gty purchases
of vehicles. The Uility insured its vehicles through a different company than
did the City. Both the City and Wility enployes were covered by the sane
policies for |Ilife insurance, health insurance, and short-term disability
i nsur ance. The Wility reinbursed the Gty for the costs of those insurance
programs for the Uility enployes. The UWility enployes, but not the Gty
enpl oyes, were covered by a long-termdisability insurance policy. The Wility
had a bank checking account separate fromthe Gty accounts. Checks witten on
the Wility account were signed by the City Oerk, the Cty Treasurer and the
Uility Comm ssion President. The Wility did not own any real estate. The
Cty held title to all real estate. The Wility did enter into contracts
wi thout getting approval fromthe Cty Council. In July 1986, the Wility and
the Soo Line Railroad entered into an agreenent for an easenent for an
underground wire crossing for which the Soo Line Railroad received nonetary
conpensation fromthe Wility. The agreenent was signed by the Cty Cerk and
the Uility Director. In April 1983, only the Uility Director signed an
agreenent under which utility poles were purchased from the Wility by the
W sconsin Tel ephone Conpany. The Uility enployes worked and stored equipnent
in approxinmately one-half of a Cty-owned building. The other half of the
building was utilized by the Gty Departnent of Public Wrks (DPW. There is a
door in the wall which divides the building into the parts occupi ed by DPW and

4/ Based on the Examiner's review of the record, Findings of Fact 3 through
14 have been adopted from the Commission's Findings of Fact in
Dec. No. 6982-A, Dec. No. 7170-B.

5/ Cty of Ccononmowoc-Utility Comm ssion, Dec. No. 6982 (VERC, 1/65).

6/ Gty of Cconomowoc, Dec. No. 7170 (WERC, 7/65).
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the Utility. At the tine of the hearing, the UWility was in the process of
noving into a newy constructed building also owed by the Gty. The Parks and
Forestry enpl oyes and equiprment will then share the existing building with the
DPW The Uility hired its own director and enpl oyes, set work rules for its
enpl oyes and negotiated collective bargaining agreements wth the |BEW
Although the Wility enployed the sane attorney for its |abor negotiations as
did the Cty, the Wility was billed separately by the attorney for his
services to the Wility. Payroll data was entered into the City's conputer
system by a Uility enploye, but the payroll checks for Wility enployes were
issued by the Gty. The Cty billed the Wility for that service.

7. Prior to June, 1988, there had been infrequent interchange of
personnel between the Wility and DPW A few tines each year, Wility enpl oyes
woul d assist DPW wastewater treatnent plant operators wth punp and/or
el ectrical problens. There has been occasional interchange of vehicles, such
as pickups and bucket trucks, between the Uility and DPW Usual |y these
i nstances involving enployes and/or vehicles did not result in any interagency
billings, unless the costs could be billed to a third party other than the Gty
or the Uility. GQccasionally, a Uility enploye would operate a Utility-owned
dunp truck to assist the DPWcrews in snow renoval and DPWwould be billed for
the operator's tine. There nmay have been occasional instances when DPW
enployes and Uility enployes worked together to patch streets after the
Uility enpl oyes repaired broken water nains, although the patching is usually
performed by DPW enployes. Both the DPWand the Uility enploy a nechanic to
mai ntain their respective vehicles. Al though they performsimlar work, in the
past the mechanics have worked only on their respective departnent's vehicles.
The Gty has begun to have the mechanics work on all vehicles, rather than
just the vehicles fromthe departnent to which they are assigned. El ectric and
wat er enployes frequently work together and share equipnent. The UWility
nmechani ¢ maintains vehicles for both the water and the electric crews. Wile
wat er enployes repair water main breaks, the electric foreman digs the hole
which allows access to the break. Water crew enployes have assisted electric
crew enployes in stringing overhead lines and in repairing storm danage. The
electric crews truck driver assists the water crew when an extra enploye is
needed. The meter readers read both electric and water neters. Qher electric
and water crew enployes read neters when the neter readers are absent.
Qccasional ly electric crew enployes work on the neters.

8. Until March 1977, the Gty Treasurer collected revenues and
performed fund investnent and debt managenent for the Uility as the Wility's
part-tine Treasurer and O fice Manager. The Wility reinbursed the Gty for

one-third of the City Treasurer's salary for those services. In March 1977,
the Wility hired an office nanager who assuned the responsibility for
collecting Uility revenues. The City Treasurer continued to perform and

currently is performing, fund investnment and debt managenent for the Utility.
At that tine the UWility's share of the Cty Treasurer's salary costs was

reduced from one-third to between 10 and 15 per cent. The Gty Treasurer
reported separately to both the City Council and the Utility Commission on his
respective responsibilities. |In My 1982, the Gty Treasurer began to serve as

the Wility's adm nistrator and personnel officer and becane responsible for:
establishing performance standards for the UWility Director; evaluating the
Director's perfornmance; developing policies for the Uility in the areas of
pur chasi ng, budgeting, financial planning, personnel, custonmer conmunications
and enploye training; and, directing, coordinating and expediting the
activities of the Wility. The Cty Treasurer reported directly to the Wility
Conmi ssi on concerning the foregoing responsibilities.

9. Effective June 20, 1988, the Gty Council adopted an ordinance
whi ch abolished the Wility Conm ssion and vested control of the Wility in the

Cty Council. The Council established a standing UWility Conmttee of three
Council menbers. The other four standing comittees of the Council are
Fi nance, Public Services, Protection and Wlfare, and Personnel. The City

Adm nistrator was made responsible for supervising the operation of the
Uility. The Wility Director now reports to the City Administrator, along
with the Director of Public Wrks, the Gty Cerk, the Finance Director and the
Cty Engineer. In Septenber 1988, the City Council approved the hiring of the
current Uility Director. The 1989 Utility budget was submitted to the Cty
Counci| for approval. The name of the Uility's checking account was changed
from "Cty of Ccononowoc UWility" to "Gty of Qconomowoc-Electric UWility."

Checks are now signed by the Cty Conptroller, rather than the Wility
Conmi ssion President, the Cty derk and Cty Treasurer. Now the sane
i nsurance policy covers all Gty-owned vehicles, including those used by the
Uility enployes. The CGty, rather than the Uility, holds title to the

Uility vehicles and purchases those vehicles. Due to PSC regul ations which
requi re separate accounts for UWility revenues and expenses, the Uility still
reinburses the Gty for such things as the cost of health, life and short-term

disability insurance coverage for Uility enpl oyes.

10. Following the elimnation of the Wility Conm ssion, the follow ng
organi zati onal changes were inplenented: five waste water treatnent operation
enmpl oyes, including the nmanager, are now supervised by the Wility D rector,
rather than Director of Public Wrks; an admnistrative secretary is now
supervised by the Gty Cerk, rather than the Wility Director; and, eight
posi ti ons, i.e., one office supervisor, one billing coordinator, one
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bookkeeper, two neter readers, two customer service clerks and one inventory
clerk, are now supervised by the Cty Finance Director, rather than the Wility

Director. The Utility Director now oversees 18 enployes, two of whom are
supervi sors. At the hearing the parties stipulated that the follow ng six
Uility enployes are craft enployes: two electric foremen, Gary Kopps and

Janmes Kl einschmidt; two journeynan |inenen, Tim Lauer and Dan Jarocki; one
apprentice lineman, Tim Stel pflug; and, one nmaintenance electrician, Charles
Schneider. Non-craft Wility enployes in the IBEWunit, who are supervised by
the Wility Director, are: a water foreman (John Huebner), two water workers-
1st class (Elliot Connor and Steve Roush), a station operator (WIIliam
Newbecker) and a groundman (M chael Moore). The Wility Director also
supervises a draftsman, who is not in a bargaining unit, and four waste water
treatnent enpl oyes, three of whomare in the AFSCVE unit.

11. Excluding the stipulated craft positions, there is a simlarity in
the levels of occupational skills for the enployes in the |IBEW and AFSCME
units. An individual seeking enmployment in the Water Wility should be

nmechanically inclined and have some know edge of water nechanics, chemcals,
the installation and operation of water nmains and valves, and the repair of
hydrants. The Electric Wility looks for applicants with sone educational
and/or work back-ground in electricity so they are fanmliar wth basic
electricity, functions of an electric utility and how certain electrical
equi pmrent operates. There is a four year apprenticeship program for the craft
positions. Craft enployes attend semnars relating to their duties. The job
descriptions for certain of the positions in the AFSCME bargaining unit also
list desired entry level skills and know edge simlar to those of the Water
Uility positions. Mechanical ability is desirable for the Laborer | position.
The Laborer Il and IIl classifications list the following as part of the
desirable qualifications: "Know edge of sound principles and practices in
operation of notorized equipnent. Wor ki ng know edge of safe and effective
operations of specialized equipnment, mechanical aptitude.” The Senior Mechanic
classification lists as desirable qualifications "Thorough know edge of shop
tools, equipnent, materials and shop practices. Skills in mechanical repair
work and wel ding . " and "nechanics trade training and five years of
skilled experience in mechanical repair work in the autonotive field."
Wast ewat er Treatnent Plant Operators nust either possess or be able to attain
state certification and have a "general know edge of wastewater operations,
good know edge of nechanical and electrical equipnent found in wastewater

plants". The WAstewater Laboratory Technician should have "Know edge of basic
principles of chemical, physical and bacteriol ogical examination and treatnent
of wastewater, sludge, effluent and by-products. Know edge of standard
| aboratory principles, technology and equipnent." Water enployes nmaintain
water neters and punps, install equipnment, such as water mains, valves, boxes
and neters, take water sanples, and nonitor water flow. El ectric enpl oyes
install and maintain electrical equipment, such as overhead and underground
power lines, street |lights, neters, and traffic controls, perform tree
trimming, and handl e customer problens. Public Wrks enployes maintain and

clean Gty buildings and facilities, perform street work, such as patching,
ditching, culvert work and dam maintenance, and plow and renmbve snow. Par ks
and Forestry enployes maintain Gty parks and grounds including ball dianmond
mai nt enance, grass cutting, building nmaintenance and snow renoval. \Waste Water
Treatnent Plant enployes operate and nmaintain the Cty's sewerage system and
treatnent plant, including lift stations and nmeters. The plant operators read
flow charts and neters, check equipnent and take sanples. The | aboratory
techni ci an conducts tests and docunments the results.

12. The hourly wage rates effective January 1, 1988 for the
classifications covered by the AFSCME contract range from $9.88 to $10.57 for
new enpl oyes and from $10.99 to $11.73 for enployes after one year (schedule

nmaxi num . The hourly wage rates, effective January 1, 1988 for the craft
enpl oyes covered by the IBEW contract range from $14.70 to $16.15, while the
hourly wage rate for the water foreman was $14.45. The hourly wage rates,

effective January 1, 1988, for the other classifications covered by the |BEW
contract have the followi ng ranges: start - $8.34 to $9.26; after one year -
$9.39 to $10.42; and, after two years (schedule maxi mum) - $10.64 to $11. 81.

13. The |BEW and AFSCME enpl oyes have similar hours of work. The
normal hours of work for the |IBEW enployes are Mnday through Friday from 7:30
a.m to 12:00 noon and from 12:30 p.m to 4:00 p.m for a total of eight (8)
hours per day and forty (40) hours per week. Except for the second shift Waste
Wat er enployes, the AFSCME enployes normally work Mnday through Friday from
7:00 a.m to 12:00 noon and from 12:30 p.m to 3:30 p.m for a total of eight
hours per day and 40 hours per week. Waste water enployes on the second shift
work from3:00 ppm to 7:30 p.m and from8:00 p.m to 11:30 p.m Both groups
of enployes are paid at the rate of one and one-half their regular rate for all
hours worked in excess of 40 hours per week and have the option of choosing
conpensatory time off in lieu of overtine pay. Both groups of enployes receive
a twenty (20) minute coffee break in the forenoon only and 10 m nute clean-up

periods prior to both the noon break and the end of the work day. The two
groups have the following comon or identical fringe benefits: short term
disability insurance, health insurance, life insurance, enpl oyer paid

contributions to the Wsconsin Retirenment Fund, sick |eave accunulation at the
rate of one and one-half (1-1/2) days per nonth of service to a maxi num of
ninety (90) days, unpaid |eaves of absence for personal reasons for a nmaxi mum
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of thirty (30) days, funeral |eaves, worker's conpensation benefit suppl enents,
longevity pay, the nunber of paid holidays and overtinme pay for work on
hol i days. The vacation schedule for both groups is the same, except |BEW
enpl oyes receive five weeks after 20 years while AFSCME enpl oyes receive five
weeks after 23 years.

14. Based on the simlarity of skills, wages, hours, fringe benefits
and working conditions between the enployes in the AFSCVE bargaining unit and
the non-craft enployes in the |IBEW bargaining unit, said groups of enployes
share a sufficient comunity of interest to warrant their inclusion in the sane
bargaining unit. Existing limted differences in duties, supervision and work
pl ace between the two groups of enployes are insufficient to warrant continued
exi stence of two separate bargaining units of non-craft blue collar enployes
when bal anced against the statutory nandate against undue fragnentation of
bargai ning units.

15. The election petition filed by IBEW Local Union No.494 on
Novenber 10, 1964 indicated there were no craft enployes in the organizing unit
claimed, and there was no unit deternmnation vote held in the election
referenced in Finding of Fact 4.

16. Of and on since 1975 Darling has been the Conpl ai nant's bargai ni ng
agent representing the bargaining unit that consisted of the enployes of the
Uility Comm ssion and was the bargaining agent for that bargaining unit in

1988 and at all times material subsequent thereto. In 1988, and at all tinmes
mat eri al subsequent thereto, Attorney Roger Wl sh represented the Respondent in
its negotiations and labor relations matters with Conplainant. The parties

exchanged letters to open negotiations to a successor agreenment to the 1988
collective bargaining agreement between the Conplainant and the UWility
Conmi ssion. Subsequently Walsh called Darling on the tel ephone and advi sed him
that it was the Respondent's intention to exclude the enployes in the Wter
Departnment from the bargaining unit, but that the Respondent did not oppose
Conplainant's representing the enployes in the |I|inemen positions. The
Conpl ai nant and Respondent, represented by Darling and Wal sh, respectively, net
on Novenber 15, 1988 for the purpose of exchanging bargaining proposals for a
successor agreenent to the 1988 Agreenent. After the parties had presented
their respective proposals Walsh raised the issue of placing the enployes in
the Water Departnent in the bargaining unit represented by AFSCVME and asked
Darling for Conplainant's position on the issue. Darling indicated the
Conpl ai nant woul d not agree to give up the right to bargain for those enpl oyes.
Wal sh responded to the effect that the Respondent no |onger recognized the
Conpl ai nant as the bargai ning agent for those enployes, that the Respondent was
a new enployer and had no duty to bargain with Conplainant and that the
Respondent would file a petition with the Wsconsin Enploynent Relations
Conmission for a unit clarification. At all tinmes material subsequent to the
Novenber 15, 1988 neeting the Respondent has refused to bargain wth
Conpl ai nant for a successor agreement covering the bargaining unit made up of
all of the forner enployes of the Uility Conm ssion.

17. On Decenber 1, 1988 the Respondent filed a wunit clarification
petition with the Comm ssion seeking to include the enployes represented by
Conplainant in the bargaining unit represented by AFSCMVE The Conpl ai nant
opposed such an inclusion. AFSCVE took no position on the matter. The
Respondent based its request on its belief that the abolition of its Uility
Conmi ssion caused the Uility enployes to become Cty enployes and that a
separate bargaining unit of former Comm ssion enployes is not appropriate.

18. On Decenber 2, 1988 the Conplainant filed the instant conplaint of
prohi bited practices with the Conmi ssion.

19. On Cctober 13, 1989 the Commi ssion issued its decision in the unit
clarification case involving these parties wherein it nade the follow ng
concl usi ons of | aw

CONCLUSI ONS OF LAW

1. During the period of August 18, 1958 to June 20, 1988,
the UWility Conmission was a separate nunicipal
enmpl oyer of its enpl oyes.

2. Effective June 20, 1988, the City becanme the nunicipal
enployer of the enployes of the former Wility
Conmi ssi on.

3. A separate bargaining unit of fornmer Ut|||ty Conmi ssi on
enployes is not an appropriate unit th (sic) the
meani ng of Sec. 111.70(4)(d)2.a., Stat s | n that it
would unduly fragnent bargaining wunit s thin the

G ty's workforce.
4. The bargaining wunit of all non-craft blue collar

enpl oyes of the Gty is an appropriate bargai ning unit
wi thin the meaning of Sec. 111.70(4)(d)2.a. Stats.
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5. The craft enployes of the fornmer UWility Conm ssion,
who now are enployed by the CGty, would constitute an
appropriate bargaining unit wthin the nmeaning of
Sec. 111.70(4)(d)2.a., Stats., and they are entitled to
a vote to determ ne whether they desire to constitute a
separate bargaining unit or to be included in the
exi sting AFSCVE bargaining wunit of non-craft blue
col I ar enpl oyes.

In its decision the Comm ssion ordered that:

1. The non-craft blue collar enployes of the fornmer
Uility Commi ssion shall be, and hereby are, included
in the bargaining unit of City enployes represented by
Local 1747, AFSCME, and therefore the description of
said unit is hereby anended to read as foll ows:

Al regular full-tinme and regular part-tinme blue collar
enmployes of the Cty of Ccononowoc,
excluding  supervisors, assi st ant city
engi neer, office clerical workers and all
ot her enployes and conditionally excluding
craft enpl oyes.

2. An election by secret ballot shall be conducted under
the direction of the Wsconsin Enploynent Relations
Conmi ssion within forty-five (45) days fromthe date of
this Directive in the follow ng voting group:

Al regular full-tine and regular part-tine electrical
craft enployes of the Gty of Ccononowoc,
excl udi ng supervi sory, manageri al ,
confidential and all other enployes who
were enployed on Cctober 13, 1989, except
such enployes as may prior to the election
quit their enploynent or be discharged for
cause, for the purpose of determ ning:
(1) whether a najority of enployes in said
voting group desire to be included in the
sane bargaining unit wth the non-craft
enpl oyes, which unit is described in
Conclusion of Law 1 above and to be
represented by OCcononowoc City Enpl oyees,
Local 1747, AFSCME; and (2) if a nmajority
of the enployes in said voting group vote
not to be included with the non-craft
enpl oyes, whether a mgjority of the
electrical craft enployes voting desire to
be represented in a separate bargaining
unit by the International Brotherhood of
El ectrical Wrkers, Local Union No. 2150,
for the purposes of collective bargaining
with the City of GCconomowoc on questions
of wages, hour s and condi tions of
enpl oynent, or to be unrepresented.

Based upon the above Findings of Fact, the Exam ner makes the follow ng

CONCLUSI ONS OF LAW

1. During the period of August 18, 1958 to June 20, 1988, the Wility
Conmi ssi on was a separate nunicipal enployer of its enployes.

2. Effective June 20, 1988, the Respondent City of Gcononowoc becane
t he muni ci pal enpl oyer of the enployes of the former Utility Comm ssion.

3. A separate bargaining unit of former Wility Conmmi ssion enployes is
not an appropriate unit within the neaning of Sec. 111.70(4)(d)2.a., Stats.,
and, therefore, the Respondent Gty of OCconomowoc did not commit a prohibited
practice within the neaning of Sec. 111.70(3)(a)4, Stats., by refusing to
bargain with Conplainant for a successor collective bargaining agreenent
covering those enployes, and by its actions did not discourage nmenbership in a
| abor organi zation within the neaning of Sec. 111.70(3)(a)3, Stats.

On the bases of the foregoing Findings of Fact and Concl usions of Law,
t he Exam ner nakes and issues the follow ng

ORDER 7/

7/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.
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The instant conplaint is hereby dismissed inits entirety.

Dated at Madi son, Wsconsin this 14th day of February, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

David E. Shaw, Exam ner

(5) The conmission may authorize a comm ssioner or exam ner to make
findings and orders. Any party in interest who is dissatisfied with the
findings or order of a conmssioner or examiner may file a witten
petition with the conmssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the conm ssioner or exam ner was nmiled to the |ast
known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conmission as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evidence submtted. If the commssion is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conm ssion.
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CTY OF OCONOVONOC

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

In its conplaint, the Conplainant alleges that the Respondent commtted
prohi bited practices under MERA by withdraw ng recognition from Conpl ai nant, by
refusing to bargain further with Conplainant, by conditioning any further
bargaining upon an unlawful condition--that Conplainant relinquish its
bargaining rights as to certain Water Department enployes, and, in so doing,
attenpted to discourage union nenber ship.

In its answer, the Respondent denies it has commtted prohibited
practices and that it had a prior bargaining relationship with the Conpl ai nant
and denies that the Conplainant is the certified bargaining representative of
the enployes of the former Wility Comm ssion. The Respondent also asserts as
an affirmative defense that Conplainant's prior bargaining relationship was
with the Wility Commssion, i.e., a separate enployer from the Respondent,
t hat Respondent becanme the new enpl oyer of the enployes of the former Wility
Commi ssion when the latter was abolished, that AFSCME is the certified
bargaining representative of certain of Respondent's enployes who share a
community of interest with the enployes of the former Uility Comm ssion, that
Respondent has filed a petition for unit clarification with the Conmi ssion
requesting a determnation of whether the enployes of the former Uility
Conmi ssi on should be included in the bargaining unit of certain of Respondent's
enpl oyes represented by AFSCME, and that such a determnation is necessary in
order to determ ne whether Respondent has any obligation to bargain wth
Conplainant with regard to the enployes of the former Wility Conm ssion.

As the prefatory paragraph of this decision indicates, after hearing on
the conpl aint the Respondent noved to have the record in this case held open to
receive the record and the decision of the Conmission in the unit clarification
proceedi ngs, and the undersi gned subsequently granted that notion follow ng the
submi ssion of briefs. The Comm ssion subsequently issued its decision in the
unit clarification case, as well as its Order Denying Petition for Rehearing.
The parties declined the opportunity to submt additional argunment in this
case.

Conpl ai nant

The Conpl ai nant asserts that the issue presented in this case is whether
the Respondent had an obligation to bargain with Conplainant while the unit
clarification petition was pending. According to Conplainant, that issue has
previously been decided by the Commission in its decision in MI|waukee County
(Sheriff's Departrment) 8/ where it held that the duty to bargain continues
while a unit clarification petition is pending.

Respondent

The Respondent takes the position that if its position in the wunit
clarification proceeding is upheld, it had no obligation to bargain with the
Conpl ai nant . In support of its position, the Respondent first notes that
Sec. 111.70(3)(a)4, Stats., provides that it is a prohibited practice for a
nmuni ci pal enpl oyer:

To refuse to bargain collectively with a representative
of a mjority of its enployes in an appropriate
coll ective bargaining unit. (Enphasis added.)

Respondent contends that since it was a new enployer, it had the right to raise
the issue of the continued appropriateness of a bargaining unit of enployes of
the former UWility Commi ssion. If the bargaining unit is no |onger
appropriate, it had no duty to bargain with Conpl ai nant.

The Respondent also asserts that the Conplainant's reliance on the
Conmi ssion's decision in MI|waukee County (Sheriff's Departnent) is msplaced.
That case and the case cited by the Commssion in its decision, National
Press, Inc., 9/ are distinguishable fromthis case in two respects. In those
cases the enployer and the union had been party to prior agreenents, here the
Respondent is a new enployer different from the enployer that had negotiated
the previous agreements with the Conplainant. Secondly, in neither of those
cases was the union's majority status or the appropriateness of the bargaining
unit in question. |In this case the appropriateness of the existing unit is in
question and if the unit is found to be inappropriate, the Conplainant | oses
its majority status. In their respective decisions, both the Conm ssion and
the National Labor Relations Board (NLRB) noted the absence of those issues in
t he cases.

8/ Dec. No. 24027-B (WERC, 6/87).

9/ 241 NLRB 1000, 101 LRRM 1013 (1979).
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Next, the Respondent asserts that while the NLRB and the federal courts
have held as a general rule that a successor enployer has a duty to bargain
with the pre-existing certified representative, there are exceptions where the
appropriateness of the unit is questioned. GCting, Border Steel Rolling MIls,
204 NLRB 814, 83 LRRM 1606 (1973). Respondent cites federal circuit courts of
appeal decisions as holding that before the successor enployer's duty to
bargain with the pre-existing unit <can be determned, the continued
appropriateness of the unit nust be deternined. Cting, NLRB v. Security-

Col unbi an Banknote Co., 541 F.2d 135 (3rd Cir. 1976). In Conputer Sciences
Corp. v.NLRB, 677, F.2d 804, 110 LRRM 2642 (11th Gr. 1982), it was held that
the NLRB was the agency to determine successorship issues, including the

continued appropriateness of the unit under the new enployer and that this
coul d be done in the unfair |abor practice proceedi ng agai nst the new enpl oyer.
In this case the Respondent cites prior decisions of the Conm ssion as finding
that a separate unit of utility enployes was not appropriate based on a shared
community of interest and the mandate to avoid undue fragnentation. The
Respondent asserts that the appropriateness of the wunit is also in doubt
because the unit contains "craft enployes" as well as non-craft enployes, and
the craft enployes were never given the opportunity to vote on whether to be
included in the unit or to have a separate unit of their own and they are
statutorily entitled to such an el ection.

Lastly, the Respondent asserts that the Conplainant is not the certified
bargai ning representative of the unit, noting that |BEW Local 494 was certified
as the exclusive bargaining representative of the unit in 1965. At nost, the
Conpl ai nant was voluntarily recognized by the Wility Comm ssion, and while the
latter could not question the appropriateness of the unit in that case, given
that the Respondent is a new enployer and the existence of the AFSCME unit, the
Respondent has chosen not to voluntarily recogni ze the Conplai nant and to seek
a determination as to the appropriateness of the unit.

D scussi on

As concluded in the Oder Ganting Mtion to Hold Record Open, the
undersigned does not read the Conmmssion's decision in MIwaukee County
(Sheriff's Departnent) to hold that it is a @% se violation of
Sec. 111.70(3)(a)4, Stats., to refuse to bargain during the pendency of a unit
clarification proceeding. In affirmng the Examiner's decision 10/ in that
case the Comm ssion stated:

The basic approach adopted by the NLRB, as articul ated
by the Exam ner, with regard to pending unit
clarification petitions is sound to us. The NLRB case
| aw has been consistent in rejecting clains that an
unresolved wunit clarification issue constitutes an
adequate defense to a refusal to bargain charge where
the nmpjority status of the exclusive bargaining
representative is not in doubt. As the NLRB stated in
the National Press, Inc. decision:

10/ Dec. No. 24027-A (Schiavoni, 1/87).
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The Board has long held that where, as here, a
union has denonstrated its majority and a
question of unit placenent of certain
individuals is still unresolved, the final
resolution of that question does not
affect the basic appropriateness of the
certified unit, the wunion's nmajority, or
the obligation of the parties to bargain
with respect to that unit.

Here, as in National Press, Inc., the Union's majority status
is not in question.

Deci sion No. 24027-B at 5-6. Hence, where the najority status of the union or
the appropriateness of the unit is in question, those questions nust be decided
in order to determine the nunicipal enployer's obligation to bargain under
VERA. That conclusion is consistent with the wording of Sec. 111.70(3)(a)4,
Stats., which, in part, provides that it is a prohibited practice for a
muni ci pal enpl oyer:

To refuse to bargain collectively with a representative of a
majority of its enployes in an appropriate collective bargaining
unit. . . . (Enphasis added.)

The instant case is also distinguishable from M I waukee County (Sheriff's
Departnent), since in that case the union and the enployer had an existing

bargai ning rel ationshi p. In this instance, the Comm ssion has concl uded that
t he Respondent becane the new enployer of the enployes of the fornmer Wility
Conmi ssion on June 20, 1988. Thereafter the Respondent nade organizational

changes reflected in Finding of Fact 10. Wiile the factual circunstances of
this case differ from MIwaukee County, the question of the union's majority
status or the appropriateness of the unit renmains critical as to determning
the duty to bargain. Thus, in order to determnm ne whether Respondent had a duty
to bargain with Conplainant as a successor to the Wility Commssion, it is
necessary to determne whether a unit of enployes of the former Uility

Conmi ssion renmai ned an appropriate unit. Such an approach is consistent with
that taken by the NLRB and the U 'S. Supreme Court in NLRB v. Burns Int'l.
Security Services, 406 U S. 272, 80 LRRM 2225 (1972). |In deciding whether the

new enployer succeeded to the forner enployer's duty to bargain with the
exi sting union the Suprene Court hel d:

1. W address first Burns' alleged duty to bargain wth
the union and in doing so it is well to return to the
specific provisions of the Act which both courts and
the Board are bound to observe. Section 8(a)(5) of the
Labor Managenent Rel ati ons Act, 29 U s C
Sec. 158(a)(5), mmkes it an unfair |abor practice for
an enployer "to refuse to bargain collectively with the
representatives of his enployees, subject to the
provi si on of Sec. 159(a) of this title."
Section 159(a) provi des t hat "representatives
designated or selected for the purpose of collective
bargaining by the nmajority of the enployees in a unit
appropriate for such purposes, shall be the exclusive
representatives of all the enployees in such unit for
t he purposes of collective bargaining. . ." Because
the Act itself inposes a duty to bargain with the
representative of a nmajority of the enployees in an
appropriate unit, the initial issue before the Board
was whet her the charging union was such a bargaining
representative.

80 LRRM at 2227. The Court went on to note that the unit had been found to be
appropriate and to uphold the Board' s finding that Burns had a duty to bargain
with the union certified as the representative of the enployes in the unit. In
so doi ng, however, the Court noted that:
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It would be a wholly different case if the Board had
determined that because Burns' operational structure
and practices differed from those of Wickenhut, the
Lockheed bargaining unit was no |onger an appropriate
one.

80 LRRM at 2228. 11/

The Commi ssion followed much the same approach in its decision in O'ty( of
Cintonville, Dec. No. 19858 (WERC, 8/82), a case that simlarly involved a
city abolishing the wutility commission and taking over its operation and
enpl oyes and which rai sed the question of whether the city had an obligation to
bargain with the existing union that represented the enployes of the former
utility commssion. |In deciding that issue the Conm ssion concluded that:

(1)t is appropriate to incorporate certain aspects of
private sector successorship law into the application
of the provisions of MERA Thus, in this case, if
there is substantial continuity in the Cty's operation
of the Wility by its Board of Public Wrks, then the
Cty's duty to bargain with the Uility Association may
have survived the CGty's abolition of the Uility
Conmi ssi on.

At 10. After determning that there was "substantial continuity" between the
old and the new enpl oyer, the Commi ssion went on to state:

Having determned that the change in circunstances
resulting from the Cty's abolition of the Uility
Conmmission is insufficient, in itself, to extinguish
the Cdty's duty to bargain wth the UWility
Association, we nust determne if a separate unit of
Uility enployes remai ns appropriate.

At 11.

The Conmission went on to find in dintonville that the unit of former
utility enployes remained appropriate and that the city had an obligation to
bargain with the certified representative of those enployes. That is not the
case in this instance, since in the wunit clarification proceeding the
Conmi ssion determined that a unit of enployes of the former utility comm ssion
was not appropriate as it would constitute undue fragnentation. The Conmi ssion
di stingui shed the parties' case, Cty of Ccononmowoc, from Cintonville on the
facts, noting that in the latter case the street departnent unit was linmted to
enpl oyes in that departnment and did not, as is the case with the AFSCVE unit,
contain blue collar enployes in other departments. Also, in dintonville the
utility departrment remained essentially unchanged, whereas the Conm ssion

concluded in Qcononmowoc that the forner utility enployes are no longer all in
the sane departnment. 12/ In its Order Denying Petition for Rehearing, the
Conmi ssion reiterated those distinctions and further noted that the existing
unit cont ai ned bot h craft and non-craft enpl oyes and t hat

Sec. 111.70(4)(d)2.a., Stats., requires that the fornmer be given a wunit
determination vote, and the Conmm ssion concluded that wunder Local 2150's
position there would be the potential for two units of former utility enployes
in addition to the AFSCME bl ue collar unit. 13/

It having been concluded that the bargaining unit of enployes of the
former Wility Conmmission is not appropriate, it follows that the Respondent
did not violate Sec. 111.70(3)(a)4, Stats., by refusing to recognize the
Conpl ai nant as the bargaining representative of those enployes and by refusing
to bargain

11/ See also, Border Steel Rolling MIls, 204 NLRB 814, 83 LRRM 1606 (1973);
NLRB v. Security-Colunbian Banknote Co., 541 F.2d 135 (3rd Gr. 1976);
Conputer Sciences Corp. v. NLRB, 677 F.2d 804 (11th Gr. 1982).

12/ Dec. No. 6982-A, Dec. No. 7170-B, at 13.

13/ Dec. No. 6982-B, Dec. No. 7170-C, at 3.
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wi th Conpl ai nant over the wages, hours and conditions of enployment of those
enpl oyes. Further, it is concluded that by its actions the Respondent did not

discrimnate against the enployes within the meaning of Sec. 111.70(3)(a)3,
Stats.

Based upon the record and the foregoing, the Exam ner

has concl uded t hat
the instant conplaint nmust be disnmissed inits entirety.

Dated at Madi son, Wsconsin this 14th day of February, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

David E. Shaw, Exam ner
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