STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of

BROCOKFI ELD PROFESSI ONAL
FI REFI GHTERS ASSCCI ATI ON,

LOCAL 2051, |AFF, AFL-CIO Case 64
: No. 38183 M A-1185
To Initiate Final and Binding : Deci si on No. 25843-A

Arbitration Between Said
Petitioner and

C TY OF BROOKFI ELD

Appear ances:

M. Roger E. Walsh, Lindner & Marsack, S.C, Attorneys at Law, 411 East
Wsconsi n Avenue, M | waukee, Wsconsin 53202, appearing on behal f of
the Gty.

M. John Keith Brendel, Attorney at Law, 17800 West Bluenound Road,
Brookfield, Wsconsin 53005, appearing on behalf of the Union.

FI NDI NGS OF FACT, CONCLUSI ONS
O LAW AND ORDER

On January 26, 1987, the above-naned Petitioner filed with the Conm ssion
a petition alleging that the Petitioner and the Cty had reached a collective
bargai ning inpasse in their fire fighter unit on wages, hours and conditions of
enploynent to be incorporated in a collective bargaining agreenent, and
requesting the Conmission to proceed under its authority under Sec. 111.77,
Stats., to conduct an investigation and to certify the results thereof and to
determ ne whether final and binding arbitration under Sec. 111.77(4)(b), Stats.
shoul d be initiated.

During the course of the Conmission's investigation, the parties resolved
all but one issue as to which the Gty submitted a tinmely objection that the
subject--City contributions toward health insurance benefits for enployes who
retire --was not a mandatory subject of bargaining. No further processing of
the interest arbitration petition was undertaken during the pendency of the
declaratory ruling proceeding before the Comm ssion.

On June 10, 1988, the Commission issued a declaratory ruling (Dec.
No. 25517) holding that the Union's proposal was a nandatory subject of
bar gai ni ng. The Gty appealed that declaratory ruling to Wukesha County
Crcuit Court. On  Decenber 21, 1988, Circuit Judge Zick affirned the
Conmi ssion' s deci sion. The Gty subsequently appealed Judge Zick's Oder to
the Court of Appeals where the matter is pending.

Inits witten response to the Conmi ssion investigator's efforts to resune
the investigation following the Conmission's issuance of the above-noted
declaratory ruling, the Gty requested that the interest arbitration proceedi ng
be stayed pending the final resolution of the City's appeal of the Comm ssion's
declaratory ruling. On January 10, 1989, the Comm ssion issued an Oder
denying the Gty's request and directing the Gty to submit a final offer to
the Conmi ssion's investigator.

On February 3, 1989, the Cty subnmitted a final offer dated January 31,
1989. By letter dated February 17, 1989, the Union advised the Comm ssion's
investigator that it objected to the City's January 31 offer as being outside
the scope of the issue the parties had agreed to arbitrate. On April 14, 1989,

No. 25843-A
in Brookfield, Wsconsin, hearing was conducted by Exanminer Peter G Davis as
to the issue of the appropriateness of the Gty's offer. During the course of
said hearing, the Gty subnitted an anmended final offer which it asked the
Conmi ssion to consider if the January 31 offer was found to be inproper.

The parties submtted witten argunent, the |last of which was received on

June 20, 1989. Havi ng considered the matter and being fully advised in the
prem ses, the Conm ssion nakes and issues the follow ng

FI NDI NGS OF FACT

1. That the City of Brookfield, herein the Gty, is a municipal enployer
having its principal offices at 2000 North Calhoun Road, Brookfield,



Wsconsin 53005; and that anmong its functions the Cty operates a Fire
Depart nment .

2. That the Brookfield Professional Firefighters Association, herein the
Union, is a labor organization which functions as the collective bargaining
representative of certain individuals enployed by the Gty in the Fire
Departrment and has its principal offices at 118 North Avenue, Hartland,
W sconsin 53029.

3. That during collective bargaining over a successor to the 1985-1986
contract between the Cty and the Union, the parties reached agreenment on all
matters except the issue of what contribution, if any, the Cty would nake
toward health insurance benefits for enployes who retire; that the parties
agreenent on all other natters is reflected, in part, by their April 28, 1987
Stipulation of Agreed Itens which stated part "Except for retiree health
insurance all other proposals are wthdrawn.", by the exchange of letters
between the Union and the Myor, dated April 29, 1987 and My 6, 1987,
respectively, and by 7.03 of their 1987-1988 contract; that the parties agreed
to the inplementation of the terns of their 1987-1988 successor agreenent and
to proceed to final and binding interest arbitration pursuant to Sec. 111.77,
Stats. as to the remmining retiree insurance issue; and that the parties
reduced their successor agreenent to witing which agreenent states in
pertinent part:

7. 03( NOTE: Pending the decision of an arbitrator, the
followi ng |anguage shall remain in effect;
thereafter, |anguage changes will be substituted

in conformity with the arbitrators decision.
Refers to 7.03 only.) (enphasis added)

If the insurer permits the City shall permt "nornmally-
retired" or disabled (as defined in Sec. 40.65(4) Ws
Stats.) Enployees to be included in the sane group and
to avail thenselves of identical standard and najor
nmedi cal coverages provided to active Enployees and/or
their famlies until the existence of any of the
fol | owi ng:

a) The Enpl oyee's deat h;
b) The Enpl oyee and his spouse reach 65 years;

c) The acceptance of the Enployee and his spouse
into the nedicare program

d) The acceptance of the Enployee into an
equi valent paid program of health and
surgi cal insurance coverage provided by

anot her enployer, during the period of
such coverage.

The coverage herein shall be paid for at the recipient's sole
expense nonthly in advance to the Cty derk. The
ternms of 7.01(b) shall be applicable to participants.

7.04 Effective January 1, 1987, the spouse, and/or dependent
children surviving an enpl oyee whose death is a result
of a job related injury, illness or disease shall
continue fully paid health coverages for twelve (12)
nonths next followng the enployee's death at Gty
expense. Thereafter, if the insurer permts, the
spouse and/or dependents shall be permtted to
participate in the Cty's group plan at the spouse or
dependent's sol e expense, paid nonthly, in advance.

ARTI CLE 17 - LONGEVITY AWARD

Each Enpl oyee shall receive, in recognition of loyalty
and achievenment in continued service to the GCty, the
further sum of Ten ($10.00) Dollars per nmonth after
five (5) years of service on the Department and an
additional Two ($2.00) Dollars for each year there-
after to a maxi mum anmount of Thirty ($30.00) Dollars a
nonth. Conputation of |ongevity service shall commence
with his first day of the Department. Paynent shall be
nmade with the pay period next subsequent to each
anni versary beginning with the fifth.

ARTI CLE 26 - AMENDMVENT
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This Agreenent is subject to amendnment, alteration or
addition only by subsequent witten agreenent entered
into between the Gty and the Association. The waiver
of any breach, term or condition of this Agreenent by
either party shall not constitute a precedent in the
future enforcement of all of its terms and conditions.

that the parties thereafter had a dispute as to whether the Union's retiree
heal th insurance proposal was a mandatory subject of bargaining; and that the
Conmi ssion resolved said dispute on June 10, 1988 when it issued a declaratory
ruling concluding that the Union proposal was a mandatory subject of
bar gai ni ng.

4. That during the January 1, 1987 through Decenber 31, 1988 term of
the parties' 1987-88 agreenent, no enployes retired; that said agreenent has
expired; and that the parties are currently bargaining over the terns of a
successor to the 1987-88 contract.

5. That on February 3, 1989, the City subnmitted the follow ng offer,
dated January 31, 1989, to the Conmission's investigator which stated in
pertinent part:

CONTEMPLATED FI NAL OFFER
OF G TY OF BROOKFI ELD
TO
LOCAL 2051, |AFF

January 31, 1989

Add the following to Section 7.03 (Note: letter the existing
provi sion as paragraph (a)):

" b) For enployees who retire on a regular pension
(disability pensions excluded) on or after
January 1, 1989, the Gty shall pay $58.00
per nonth toward the single plan prem um
and $148.00 per nonth toward the famly
plan premium of the health plan the
enpl oyee was in prior to retirenment, and
such payment shall remain frozen at that
| evel throughout the period of such pay-
ment, wunder the following conditions (if
an enployee/retiree switches froma famly
to a single plan or vice versa, the Gty
will continue to pay up to the sane anount
it had been previously paying):

1) The enpl oyee/retiree nust have at least fifteen (15)
years of con-tinuous service wth
the Gty of Brookfield.

2) The enployee/retiree nust be at least the statutory
normal retirenent age.

3)Participation in the Cty's health insurance program
ceases at the earliest of t he
fol | owi ng:

( i)The enployee/retiree's attain-nent of age sixty-
five (65), and t he
enpl oyee/retiree is eligible
for Medicare.

(ii)The enpl oyee/retiree's death.

c) The City agrees to fund a Fire Departnent
Retiree Heal t h | nsur ance Account in
accordance with the amounts listed on a

docunent entitled 'Brookfield Fire, Post-
Retirement Medical Annual Funding Cost,"'
with a benefit defined as '$58.00 single,
$148.00 family/nonth.' A copy of this
docunent is attached as Appendix 'A' In
1989, the Gty wuld deposit the 1989
deposit amount; in January, 1990, the Gty
woul d deposit the 1990 deposit anount, and
so forth as listed in the docunent. The
amounts so deposited may be conmingled
(sic) with ot her Gty noni es for
i nvest ment purposes, but the anmount in the
Fire Departnent Retiree Health |Insurance
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d)

e)

In

| f

Account, including the return on invest-
nment, mnust be reasonably ascertainable.

The return on i nvest nent will be
calculated by taking the average rate of
interest on the first of each nonth during
the cal endar year paid by Bank One, N A,
on its 6 nmonth certificate of deposit for

deposits of $5, 000. The parties agree
t hat begi nni ng in 1991, t he Fire
Depart nent Retiree Heal th I nsur ance

Account nmay be analyzed by the parties,
upon the request of either party, to
assess whether or not the Account is
capabl e of paying nonthly benefit anounts
to enployees who retire in that cal endar
year which are higher than the $58.00
single and $148.00 fanily amunts listed
in Appendix "A, provided that the sane
deposit anounts listed in Appendix 'A are
nmade. The parties may utilize the
services of an actuary, paid for out of
the Account, to assist in naking this
anal ysi s. The benefit amounts  may
fluctuate up or down for any particular
year, depending on the analysis of the
amounts in the Account, but the benefit
amount will not be lower than that Ilisted
in Appendix 'A. The funding anounts
listed in Appendix 'A are based on the
nunber of enployees in the bargai ning unit
as of January 1, 1989. If additional
enpl oyees (not i ncl udi ng repl acenent
enpl oyees for those in the bargaining unit
as of January 1, 1989) are added to the
bargaining unit, the Cty will be required
to nake deposits to the Fire Departnent
Retiree Heal t h I nsurance  Account in
addition to those listed in Appendix 'A
in order to fund the same benefit for such
addi tional enpl oyees. Nothing in this
Section is to be construed to prohibit the
parties from subsequent collective bar-
gaining agreements which will af f ect
enpl oyees retiring under such agreenents.
It is understood by the parties that the
elimnation of the longevity provisions
contained in Article 17 of the 1987-1988
contract was agreed to in return for the
Cty's agreement to fund the Fire Depart-
nent Retiree Health Insurance Account as
provided in Appendix 'A .

the event the enployee/retiree's spouse is

an

not eligible for Medi care  when the
enpl oyee/retiree's participation in the
program provided for in Paragraph (b)
ceases, the spouse may remain in the sane
Cty group health plan until eligible for
Medicare solely at the expense of the
spouse, provided that the spouse pays the
full nonthly premum therefor to the Gty
Treasurer by the 15th of the nonth prior
to the month the premium is due, or the
spouse may be dropped from the Gty's
i nsurance program

enpl oyee/retiree who is participating in
the program provided for in Paragraph (b)
obt ai ns ot her enpl oynent in whi ch
conparable health benefits are available
at a cost to the enployee/retiree which
does not exceed the enployee/ retiree's
cost under this Gty pr ogram t he
enpl oyee/retiree mnust participate in the
other plan, provided that the enployee/
retiree may again participate in the Cty
program when no longer eligible for the
ot her  coverage, if otherwise eligible
under Paragraph (b) and if the dty's
i nsurance carrier agrees to permt such
partici-pation. As an alternative to
participating in the other plan, such
enpl oyee/retiree has t he option of
remaining in the Gty plan, but only under
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and that during the April
1989 offer,

a singl e contract covering t he
enpl oyee/retiree.

f) The enployee/retiree who is partici-pating in
the program provided for in Paragraph (b)
nmust pay the balance of the full nonthly
premium to the Gty Treasurer by the 15th
of the nonth prior to the nonth the
premum is due, or the enployee/retiree
may be dropped from the City's insurance
program "

2.Article 17 - Longevity Award. Delete this Article,

effective January 1, 1989.

t he

14, 1989 hearing on the propriety of the January 31,

the Gty subnmitted a revised offer which stated in pertinent part:
CONTEMPLATED FI NAL OFFER
OF G TY OF BROXKFI ELD
TO
LOCAL 2051, |AFF
REVI SED APRIL 14, 1989
Add the following to Section 7.03. (Not e: Letter
exi sting provision as paragraph (a)):
" b) For enployees who retire on a regular pension

(disability pensions excluded) on or after
Decenber 31, 1988, the City shall pay
$58.00 per nmonth toward the single plan
prem um and $148.00 per nonth toward the
famly plan premium of the health plan the
enpl oyee was in prior to retirement, and
such paynent shall remain frozen at that
| evel throughout the period of such pay-
ment, wunder the following conditions (if
an enployee/retiree switches froma famly
to a single plan or vice versa, the Gty
will continue to pay up to the sane anount
it had been previously paying):

1) The enpl oyee/retiree nust have at least fifteen (15)
years of con-tinuous service wth
the Gty of Brookfield.

2) The enployee/retiree nust be at least the statutory
normal retirement age.

3)Participation in the Gty's health insurance program
ceases at the earliest of the
fol | owi ng:

( i)The enployee/retiree's attain-nment of age sixty-
five (65), and t he
enpl oyee/retiree is eligible
for Medicare.

(i1)The enpl oyee/retiree's death.

c) The City agrees to fund a Fire Departnent
Retiree Heal t h I nsurance  Account in
accordance with the anmounts listed on a
docurment entitled 'Brookfield Fire, Post-
Retirenment Medical Annual Funding Cost,'
with a benefit defined as '$58.00 single,
$148.00 famly/nmonth.' A copy of this
docurment is attached as Appendix 'A"' In
1989, the Gty would deposit the 1989
deposit amount; in January, 1990, the Gty
woul d deposit the 1990 deposit anount, and
so forth as listed in the docunent. The
Cty and the Union agree that the anobunts
that the Gty would otherwi se be obligated
to pay after Decenber 31, 1988, to
eligible enployees under the provisions of
Article 17, Longevity Award, shall not be
paid to such eligible enployees, but shall
I nst ead be deposi t ed In t he Fire
Depart ment Retiree Heal th I nsur ance
Account and the anount so deposited shall

-5-

No. 25843-A



d)

In

| f

be an offset against the deposit anount

required to be nade each year by the Cty

to this Account pursuant to Appendix "A.

The anmounts so deducted nmay be com ngled
(sic) with ot her Gty noni es for
i nvest ment purposes, but the anount in the
Fire Departnent Retiree Health |Insurance

Account , i ncl udi ng t he return on
i nvest nent, nmust be reasonabl y
ascertai nabl e. The return on investnent
will be calculated by taking the average

rate of interest on the first of each
month during the calendar year paid by
Bank One, N.A., on its 6 nonth certificate
of deposit for deposits of $5,000. The
parties agree that beginning in 1991, the
Fire Departnent Retiree Health Insurance
Account may be analyzed by the parties,
upon the request of either party, to
assess whether or not the Account is
capabl e of paying nonthly benefit anounts
to enployees who retire in that cal endar
year which are higher than the $58.00
single and $148.00 famly anmounts |isted
in Appendix 'A' provided that the sane
deposit anounts listed in Appendix 'A are
made. The parties nmay utilize the
services of an actuary, paid for out of
the Account, to assist in naking this
anal ysi s. The benefit amounts  nmay
fluctuate up or down for any particular
year, depending on the analysis of the
amounts in the Account, but the benefit
amount will not be lower than that I|isted
in Appendix 'A . The funding anounts
listed in Appendix "A are based on the
number of enpl oyees in the bargai ning unit
as of Decenber 31, 1988. I f additional
enpl oyees (not i ncl udi ng repl acenent
enpl oyees for those in the bargaining unit
as of Decenber 31, 1988) are added to the
bargaining unit, the Cty wll be required
to make deposits to the Fire Departnent
Retiree Heal t h I nsurance  Account in
addition to those listed in Appendix 'A
in order to fund the sane benefit for such
addi tional enpl oyees. Nothing in this
Section is to be construed to prohibit the
parties from bargaining different benefits
or funding levels in subsequent collective
bargai ning agreements which wll affect
enpl oyees retiring under such agreenents.
It is understood by the parties that the
elimnation of the paynment to eligible

enpl oyees under the longevity provisions
contained in Article 17 of the 1987-1988
Contract was agreed to in return for the
Cty's agreenent to fund the Fire Depart-
ment Retiree Health Insurance Account as
provided in this subsection and in

Appendi x " A" .

the event the enployee/retiree's spouse is

an

not eligible for Medi care  when the
enpl oyee/retiree's participation in the
program provided for in paragraph (b)
ceases, the spouse may remain in the sane
Cty group health plan until eligible for
Medicare solely at the expense of the
spouse, provided that the spouse pays the
full nonthly premum therefor to the Gty
Treasurer by the 15th of the nonth prior
to the month the premium is due, or the
spouse may be dropped from the Gty's
i nsurance program

enpl oyee/retiree who is participating in
the program provided for in paragraph (b)
obt ai ns ot her enpl oynent in whi ch
conparable health benefits are available
at a cost to the enployee/retiree which
does not exceed the enployee/ retiree's
cost under this Gty pr ogram t he
enpl oyee/retiree mnust participate in the
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other plan, provided that the enployee/
retiree may again participate in the Cty
program when no longer eligible for the
ot her  coverage, if otherwise eligible
under paragraph (b) and if the dty's
i nsurance carrier agrees to permt such
partici-pation. As an alternative to
participating in the other plan, such
enpl oyee/retiree has t he option of
remaining in the Gty plan, but only under
a singl e contract covering t he
enpl oyee/retiree.

f) The enployee/retiree who is partici-pating in
the program provided for in paragraph (b)
nmust pay the balance of the full nonthly
premium to the Gty Treasurer by the 15th
of the nonth prior to the nonth the
premum is due, or the enployee/retiree
may be dropped from the City's insurance
program "

Based upon the above and foregoing Findings of Fact, the Commi ssion makes
and i ssues the follow ng

CONCLUSI ONS OF LAW

1. That the Union's petition for interest arbitration is not noot.

2. That the City's proposals as set forth in Finding of Fact 5 are
i nappropriate for submssion to final and binding interest arbitration because
said proposals contain proposed amendnents to the parties' 1987-88 contract as
to subjects other than retiree health insurance.

Based upon the above and foregoing Findings of Fact and Concl usions of
Law, the Comm ssion nakes and i ssues the follow ng

ORDER

That within 21 days of the date of this decision, or such later deadline
as the Conmmission investigator may establish, the Cty shall submt a
contenpl ated retiree health insurance final offer which is consistent with this
deci si on.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 4th day of August,
1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chalrnman

Her man Tor osi an, Conmm ssi oner

WITiam K. Strycker, Commi ssioner
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Ol TY OF BROOKFI ELD
(FI RE DEPARTNENT)

MVEMORANDUM ACCOVPANYI NG FI NDI NGS OF
FACT, CONCLUSI ONS OF LAW AND ORDER

The procedural background of this case has been recited in the preface of

our decision and thus will not be repeated here. Suffice it to say that the
i ssues placed before us by the parties now are: (1) whether the Union's
interest arbitration petition should be dismssed as noot; and, if not,

(2) whether either of the Cty's offers as to retiree health insurance can
properly proceed to interest arbitration.

POSI TI ONS OF THE PARTI ES:

The Gty

Initially, the City argues that the Union's interest arbitration petition
is noot. The City contends that it is undisputed that no enploye retired
during the term of the now expired 1987-88 contract and that the parties are
currently bargaining over the retiree health insurance issue in the context of
an interest arbitration petition relating to a successor to the 1987-88
agr eement . The City asserts that, wunder the above-noted circunstances, an
interest arbitration award resolving the retiree health insurance issue for an
1987-88 contract cannot have "any practical legal effect" upon any current
"existing controversy" and therefore that the interest arbitration proceeding
is moot under existing Wsconsin Suprene Court and Comm ssion precedent. The
Cty alleges that none of the judicially established exceptions to the
"dism ssal for mootness" rule are present here and that it is unnecessarily
wasteful to have the parties litigating the sane issue in two separate interest
arbitration proceedi ngs.

If the Commi ssion concludes that the Union interest arbitration petition
shoul d not be dism ssed as noot, the Gty contends that its final offers on the
retiree health insurance issue are appropriate for presentation to an interest
arbitrator. As to the Union's contention that the CGty's January 31, 1989
offer for the 1987-88 contract is inproper because the offer contains a
January 1, 1989 effective date which post-dates the expiration of the 1987-88
contract, the Gty notes that it met this objection during the April 14, 1989
hearing before the Exami ner by anending its offer to provide a Decenber 31,
1988 effective date.

As to the Union contention that the offer is nonethel ess inproper because
it is funded by deletion fromthe 1987-88 contract of a previously agreed upon
and inplenented longevity clause, the Gty generally contends that this Union's
obj ection goes to the nerits of the proposal and not to the right of the Cty
to present same to an interest arbitrator. The Cty urges that its agreenent
to a longevity provision does not preclude it from proposing that |ongevity
paynents be used to fund the retiree health insurance preniuns. G ven the
effective date of its proposal, the City notes that no |longevity paynents nade
during the term of the 1987-88 contract are affected by its proposal. |In this
regard, the Gty argues that if an interest arbitrator were to select the
Cty's final offer, enployes would only owe the Cty any anmounts paid as
| ongevity after Decenber 31, 1988. However, as the 1989 wage rates have yet to
be bargained, the City asserts that the Union could seek to recoup any | ost
| ongevity paynents through the wage increase negotiated by the parties or
awarded by an interest arbitrator for 1989.

In conclusion, the Gty asserts that nothing in the 1987-88 contract or
in the parties' agreenent to arbitrate retiree health insurance prohibits the
Cty fromutilizing longevity award paynents as a funding source. The Gty
contends that as its offers are definite, specific and related to the issue of
retiree health insurance, either the January 31, 1989 offer or the April 14,
1989 anended version thereof are appropriate for presentation to the
arbitrator.

The Uni on

The Union initially argues that its interest arbitration petition should
not be disnissed as nmoot. It asserts that should an interest arbitrator select
the Union's offer as to the retiree health insurance issue for the 1987-88
contract, said outcome would renove a nmjor issue from the 1989 negotiations
and thus enhance settlenent possibilities. The Union urges such an outcone
woul d al so al |l ow enpl oyes who have been delaying their retirenent to act rather
than enduring the delay which may be faced in settling the 1989-90 contract.
In the Union's view, the fact that no enploye retired during cal endar year 1987
or 1988 is irrelevant to the Union's right to proceed to interest arbitration.
The Union notes that if the Cty's argunent were to be accepted, the
Conmi ssion would be establishing a previously non-existent limtation on the
right to bargain fringe benefits (i.e. if no enploye will actually be able to
use the benefit during the contract term you can't bargain for the benefit).
The Union contends that such a result is at odds with the current reality of
collective bargaining which allows parties to seek to acquire rights before
such rights can or need to be exercised. Even if the Conmission were to
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conclude that the matter was noot, the Union asserts that certain exceptions to
the "dismssal for nootness" rule cited by the City are present because the
issue in dispute will arise again and because the Union ought not be penalized
for the Cty's thus far successful efforts to stall resolution of the 1987-88
contract.

The Union further argues that dismssal of the interest arbitration
petition woul d deprive the Union of the benefit of the bargain it struck with
the Gty for 1987-88. The Union contends that it agreed to certain economnic
concessions during bargaining so that it could argue to an interest arbitrator
that the City had savings which could be used to pay for retiree health
i nsurance prem uns.

Lastly, the Union contends that the parties' bargaining conduct and
ultimate 1987-88 contract do not contenplate that retiree health insurance can

be tied into any other issue which the parties resolved. Thus, the Union
argues that the City's use of longevity to fund a retiree health insurance
proposal is inappropriate. The Union also notes that the actual |oss of

| ongevity pay does not occur under the City's proposals until 1989.

In summary, the Union asks that the Commission allow it to proceed to
interest arbitration as expeditiously as possible.
DI SCUSSI ON:

When determ ning whether a case is noot, we apply the standards set forth

by the Wsconsin Suprene Court in VWERB v. Allis Chalners Wrkers Union
Local 248, UAWA-CI O 252 W's. 436 (1948), 1/ which define a npoot case as:

. one which seeks to deternmine an abstract question
whi ch does not rest upon existing fact or rights or
whi ch seeks a judgnent in a pretended controversy when
in reality there is none or one which seeks a decision
in advance about a right before it has actually been
asserted or contested, or a judgnent upon sone natter
whi ch when rendered for any cause cannot have any
practical |egal effect upon the existing controversy."

Applying the foregoing standard to the Union's interest arbitration
petition, it is clear to us that an interest arbitration award resolving the
i ssue of retiree health insurance as part of the parties' 1987-88 contract will
have a "practical legal effect” upon an "existing controversy". W would note
that the existing retiree health insurance |anguage set forth in Finding of
Fact 3 establishes the status quo as to that benefit which the Gty nust
maintain during the existing contract hiatus. Where, as here, a party is
seeking to change the existing Article 7.03 |language, an interest arbitration
award on this issue may establish a new status quo which will define the rights
of enployes who may elect to retire during the renminder of any contract

hi at us. Furthernore, even though the 1987-88 contract term has expired, the
interest arbitration award wll establish the point from which the ongoing
1989-90 bargain will comence as to the issue of retiree health insurance
benefits. Clearly, whatever benefit level is existent after receipt of the

arbitrator's

1/ See al so Racine Schools, Dec. No. 11315-D (WERC, 4/74).
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award has a practical inpact on the likelihood or l|ack thereof of the Union's
seeki ng and/ or acquiring benefits in excess of those they presently seek either
at the bargaining table or through the interest arbitration process. Gven the
foregoing, we do not find the interest arbitration petition to be noot and thus
deny the Gty's Mdtion to Dismss.

W would initially note that, as a general matter, upon receipt of a
declaratory ruling regarding a party's final offer, both parties are free to
nmodi fy their final offers as to all remaining unresolved issues. That right is
not inplicated by the parties' dispute herein. Instead, we are confronted with
the question of whether the Cty's offer on the only remaining unresolved
issue, retiree health insurance, is an appropriate one under the parties'
agreenment to submit that issue to arbitration.

As to the issue of the propriety of the Gty's retiree health insurance
proposal s, we conclude that, absent the Union's concurrence, the content of the
1987-88 bargain struck by the parties precludes the Gty from presenting a
retiree health insurance proposal to an interest arbitrator which is linked to
the alteration of any other portion of the 1987-88 contract, including
| ongevity paynents. The parties' contract |anguage and bargaining history 2/
establishes that the parties struck a deal as to all matters except retiree
health insurance. As indicated earlier herein, the deal binds the parties as
to mandatory subjects of bargaining not only for the stated termof the 1987-88
contract but also during the existing contract hiatus. The CGty's retiree
i nsurance proposals seek to take away longevity benefits established by the
1987-88 contract and in force during the existing contract hiatus. W see no
indication in the parties' contract or bargaining history of an intent to allow
changes in longevity benefit levels or other nmandatorily bargai nable contract
provisions to be sought as part of a retiree health insurance interest
arbitrati on proceedi ng. On the contrary, Article 26 of the 1987-88 contract
specifies that the parties' deal can only be anended or altered through a
subsequent witten agreenent between the parties. No such witten agreenent
exi sts.

Thus, given the foregoing, the Cty's proposals cannot be found to be

appropriate for submission to interest arbitration. Therefore, we have
directed the City to submit to the Union and our staff investigator an offer
appropri-ately limted to the retiree health insurance issue so that the

i nvestigation of the Union's arbitration petition nmay be continued.

Dated at Madi son, Wsconsin this 4th day of August, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By
A. Henry Henpe, Chalrmnman
Her man Tor osi an, Conm ssi oner
WITiam K. Strycker, Commi ssioner
2/ W have noted in Finding of Fact 3 that the parties' correspondence and

Stipulation of Agreed Itens reflect that retiree health insurance was the
only unresolved issue and that all other proposals had been withdrawn.
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