STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

CEDAR GROVE- BELG UM EDUCATI ON
ASSQOCI ATI ON,

Conpl ai nant,
: Case 14
VS. : No. 41477 MP-2173

Deci si on No. 25849-B
CEDAR GROVE- BELA UM AREA SCHOOL
DI STRI CT,

Respondent .

Appear ances:
M. Bruce Meredith, and Ms. Valerie Gabriel, Staff Counsel, Wsconsin
Davis and Kuelthau, S.C., 111 East Kilbourn Avenue, Suite 1400,
M | waukee, Wsconsin, 53202, by M. Mirk F. Vetter, and M. Lon D
Moel | er, appearing on behal f of the Respondent District. T

ORDER AFFI RM NG | N PART AND REVERSI NG | N PART
EXAM NER'S FI NDI NGS OF FACT, CONCLUSI ONS CF LAW AND ORDER

Exam ner Col een A Burns having on Decenmber 21, 1989 issued Findings of
Fact, Conclusions of Law and O der in the above natter wherein she dism ssed
the portion of the conplaint filed by the Cedar G ove-Bel gium Education
Associ ation which alleged that the Cedar G ove-Bel gium Area School District had
conmitted certain prohibited practices wthin the meaning of Secs.
111.70(3)(a)1l and 3, Stats., and wherein she deferred to grievance arbitration
the portion of the complaint alleging violations of Secs. 111.70(3)(a)4 and
derivatively (3)(a)l, Stats.; and the Association having filed a petition with
the Comm ssion seeking review of the Examiner's decision pursuant to Secs.
111.70(4)(a) and 111.07(5), Stats.; and the parties thereafter having filed
witten argunent in support of and in opposition to said petition, the |ast of
which was received on July 19, 1990; and the Commi ssion having reviewed the
matter and concluded that the Examiner's decision should be affirned in part
and reversed in part;

NOW THEREFORE, it is
CORDERED 1/
A Exam ner's Findings of Fact 1-11 are affirned.
Examiner's Finding of Fact 12 is reversed to read:

12. Sternard's coments to O Keefe in md-
Decenber, 1988, and on or about February 23, 1989 did
have a reasonable tendency to interfere with, restrain,
or coerce enployes in the exercise of their rights
guaranteed by Sec. 111.70(2), Stats.

C Examiner's Finding of Fact 13 is nodified to read:

13. Bowden's comments to Gee on Decenber 14,
1988, that CGee would not need union representation and
that Gee and WIlians could represent each other, and
Bowden's comments to Gee and WIlians that she didn't
want a grievance, did not have a reasonabl e tendency to
interfere wth, restrain, or coerce Respondent's
enployes in the exercise of rights guaranteed by Sec.
111.70(2), Stats.; and that such coments do not
denonstrate that Bowden is hostile to the Association,
or any enploye, for engaging in protected concerted

activity.
D. Exam ner's Conclusion of Law 1 is reversed to read:
1 That Conpl ainant has denonstrated by a

clear and satisfactory preponderance of the evidence
that Principal Sternard nade statenents to Lois O Keefe
in md-Decenber, 1988 and in February, 1989, which
interfere with, restrain or coerce nunicipal enployes
in the exercise of their rights guaranteed by Sec.
111.70(2), Stats.

E. Exam ner's Concl usi ons of Law 2-5 are affirnmed.
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F. Exam ner's Conclusion of Law 6 is reversed to read:

6

That the District, through Pri

nci pal

Sternard' s Decenber, 1988 and February, 1989 renarks to
O Keefe, did violate Sec. 111.70(3)(a)l, Stats.

G Paragraph 1 of the Examiner's Order is affirned.

H. Par agraph 2
O der adopt ed:

2

i mredi at el y:

A

of the Examner's Order is set aside

and the follow ng

. That Respondent Cedar G ove-Belgium Area
School District, its officers and agents,

Cease and desist from interfering
with, restraining or coerci ng
District enployes in the exercise of
rights guaranteed by Sec. 111.70(2),
Stats.

Take t he foll owi ng affirmative
action which the Commi ssion finds
will effectuate the policies and
purposes of the Minicipal Enploynent
Rel ati ons Act:

(1) Noti fy al |
enpl oyes by posti ng in
conspl cuous pl aces wher e

bargaining wunit enployes are
enpl oyed copies of the Notice
attached hereto and rmarked
"Appendi x A". Such copies
shal | be si gned by t he
Superi ntendent of Schools and
shall be posted imediately
upon receipt of a copy of this
Oder for sixty (60) days.

Reasonable steps shall be
taken to insure that said
Notice is not altered, defaced
or covered by other material.

(2) Notify t he
W sconsin Enpl oyment Rel ations
Commi ssion, in witing, within
twenty (20) days follow ng the
date of the Order, as to what
steps have been taken to
conply herew th.

shal |

The portion of the conplaint which alleges that the Respondent Cedar
G ove-Belgium Area School District violated Sec. 111.70(3)(a)l, Stats. by

conduct other than that
1989 is di sm ssed.

of Principal Sternard in Decenber,

1988 and February,

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 9th day of My, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/

A. Henry Henpe, Chairnman

Her man Torosi an /s/

Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WIlia

Strycker, Comm ssioner
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1/

Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nmail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49,
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after

(Footnote 1/ continues on page 4.)

(Footnote 1/ continued from page 3.)

Not e:
Commi
this

personal service or muiling of the decision by the agency. If the
petitioner is a resident, the proceedings shall be held in the circuit
court for the county where the petitioner resides, except that if the
petitioner is an agency, the proceedings shall be in the circuit court
for the county where the respondent resides and except as provided in ss.
77.59(6) (b), 182.70(6) and 182.71(5)(g). The proceedings shall be in the
circuit court for Dane county if the petitioner is a nonresident. |If al
parties stipulate and the court to which the parties desire to transfer
the proceedings agrees, the proceedings nay be held in the county
designated by the parties. |If 2 or nore petitions for review of the sane
decision are filed in different counties, the circuit judge for the
county in which a petition for review of the decision was first filed
shall determ ne the venue for judicial review of the decision, and shal
order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of
ssion service of this decision is the date it is placed in the mail (in
case the date appearing inmediately above the signatures); the date of

filing of a rehearing petition is the date of actual receipt by the Conm ssion

and
recei

the service date of a judicial review petition is the date of actua
pt by the Court and placenent in the nmail to the Conmi ssion.
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CEDAR GROVE- BELG UM AREA SCHOOL DI STRICT

BACKGRCUND

MVEMORANDUM ACCOVPANYI NG
ORDER AFFI RM NG I N PART AND REVERSI NG | N PART

EXAM NER'S FI NDI NGS OF FACT, CONCLUSI ONS CF LAW AND ORDER

The Conpl ai nt

The Association's Decenber, 1988 conpl aint all eged:

1. (a) The District is a nunicipal enployer
within the meaning of Section 111.70(1)(j). Its
address is 50 Union Avenue, Cedar G ove, Wsconsin
53013.

(b) At al | tinmes mat eri al her ei n, t he
following individuals have acted as agents of the
District: M. My E. Bowden, District Admnistrator,
M. Ron Sternard, Principal, Cedar Gove H gh School .

2. The Association is a |abor organization
within the neaning of Section 111.70(1)(h). For the
purpose  of these proceedi ngs, its address is

Debra Schwoch- Swoboda, 411 North River Road, West Bend,
Wsconsin 53095 (414/338-6128).

(b) At al | times mat eri al her ei n, t he
Association has been the bargaining agent for all
certified, professional staff. This has included all

regular part-tine instructional staff.

3. On or about August 21, the Association
filed a grievance over what it perceived was unfair
treatnent for M. Moore, a part-tinme physical education

i nstructor. The grievance alleged, inter alia, that
M. More was not being conpensated sufficiently for
his part-time work. In late Cctober, a nore specific
gri evance was filed chal | engi ng M. Moore' s

conpensati on.

(b) As a result of said grievance, the
District reviewed the schedules of other part-tine
enployes in the District and apparently unilaterally
determined that three other part-tine enployees were
bei ng assigned insufficient duties under the terms of
their individual contracts.

4. On or about Novenber 15, ME. Terry
Wlliams, a part-tinme (.8 FTE) physical education
instructor, was asked by M. Sternard to cone into his
of fice. At that neeting, M. Sternard told M.
Wllianms that a grievance was being filed over M.
Moore's work schedule and it did not appear that the
District could justify the amunt of her part-tine
contract, given M. Mbore's. M. Sternard then told
her t hat she would be given additional wor k
assi gnnents.

(b) About two weeks later, M. WIlianms was
assi gned substantial additional duties.

5. On or about Decenber 9, M. Sternard spoke
with Ms. Kathy CGee, a part-time (.5 FTE) math teacher.

(b) M. Sternard told M. GCee that he was
going to have to give her additional study halls
because Ms. Bowden had done some nore figuring and
concluded that all part-tinme enployees were short of
work and that additional work had to be given. She was
told that she would get an additional three hours of
wor k.

(c) At present, Ms. Gee is awaiting final word
as to the actual changes in her schedul e.

6. On or about Decenber 8, M. Sternard spoke
with Ms. Lois O Keefe, a part-time (.55 FTE) band
instructor. He told her "your union is having you work
an extra hour a week." He then told her if she had any
guestions she should talk to the Association president.

MVs. O Keefe t hen went to her Associ ation
representative who knew nothing about it. Both then
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went to see M. Sternard, who then explained that the
front office had instructed himto nmake sone changes.
He then told both of them about all the changes being
nmade in part-tine assignnents. He stated that M.
O Keefe woul d have to work one additional hour.

(b) At present, M. OKeefe 1is currently
awai ting the specifics of her additional assignnments.

7. At no tinme naterial herein, did the
District bargain, or even discuss with the Association,
any of the additional assignnents set forth in
paragraphs 4 -6 with the Associati on.

8. The assignnent of additional duties to be
done by part-tinme staff wi thout additional conpensation
directly affects the wages, hours and working

condi tions of bargaining unit enployees and, as such,
is a mandatory subj ect of bargai ni ng.

9. (a) During May, District Admnistrator
Bowden inforned two bargaining unit enployees that one
of them would be required to wite a curricul um over
the sunmer.

(b) By practice, all such work had been
vol unt ary.

(c) The assignnent of such required work
constitutes a nandatory subject of bargaining.

(d) At no tine naterial herein, did the
District bar gai n, or even di scuss, with the
Associ ation, any of the additional assignnents with the
Associ ation the additional required work.

10. (a) During the spring of 1988, the
District proposed restructuring the school day from a
seven to eight period day.

(b) The district asked enployes as individuals
to fornulate positions as to how this change shoul d be
i mpl enment ed.

(c) The request ed i nformation from the
enpl oyees concerned matters which directly affected
enpl oyees' working conditions and, as such, was a
nmandat ory subj ect of bargai ning.

(d) At no tine naterial herein did the
District bargain the inpact of the changes in the work
day with the Association.

11. By the acts and conduct set forth in
par agr aphs 4 - 9, t he District vi ol at ed
Section 111.70(3)(a)1l. 4, St at s. by unilaterally

changing the ternms and conditions of enploynent of
bargai ning unit enployees w thout bargaining with the
uni on.

12. By the acts and conduct set forth in
par agr aphs 4 - 9, t he District vi ol at ed
Section 111.70(3)(a)1l. 4, St at s. by engagi ng in
i ndi vi dual bargai ning with bargaining unit enpl oyees.

13. By the acts and conduct set forth in
par agr aphs 4 - 10, t he District vi ol at ed
Section 111.70(3)(a)1.4, Stats. by engaging in a
pattern of behavi or designed to undermine the
col l ective bargai ning representati ve.

14, By the acts and conduct set forth in
par agr aphs 4 - 6, t he District vi ol at ed
Section 111.70(3)(a)1l. 3, by retaliating agai nst

bargaining wunit enployees because of the protected
concerted activities of the wunion and individual
bar gai ni ng unit menbers.

VWHEREFORE, the Association asks that t he
district be found to have conmitted the prohibited
practice alleged herein and be ordered to take the
appropriate renedial actions, including but not limted
to: enjoined from inplenmenting the above changes in
working conditions without fulfilling its bargaining

-5-
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obligation, required to reinburse enployees for any
additional work perforned, to post the appropriate
notices and to take such other equitable relief as may
be required.

The District filed an Answer to said conplaint on February 1, 1989 which
stated in pertinent part:

1. Answer i ng par agr aphs 1(a) and 1(b),
Respondent admits the sane.

2. Answer i ng par agr aphs 2(a) and 2(b),
Respondent adnits the sane.

3. Answer i ng par agr aph 3(a), Respondent
admts that the Conplainant filed a grievance on
Cctober 31, 1988, alleging that part-tine physical
education teacher Stephen More was working nore than
50% of a full-time position rather than the 40%
specified in his individual enploynent contract, but
denies the remminder of the allegations contained
t herei n.

4. Answeri ng par agr aph 3(b), Respondent
adnmits t hat upon receiving the af or ement i oned
grievance, Respondent reviewed the teaching assignnents
of M. Mdore, as well as the assignnents of all other
part-tine teachers it enploys. Respondent det erm ned
that, based upon More's teaching assignments, his
enpl oynent contract should be adjusted from40%to 46%
and that the assignments of three other part-tine
teachers, Terri WIllianms, Kathy CGee and Lois O Keefe,
should be increased to reflect their contracted
per cent ages of enpl oynent.

5. Answeri ng par agr aph 4(a), Respondent
admts that M. Sternard met with part-tine (.80 FTE)
physi cal education instructor Terri WIllians to review
her teaching assignnments and to inform Ms. WIIlians
that her teaching assignnents would have to be
increased in order to match the 80% specified in her
enpl oynent contract, but denies the renminder of the
al | egati ons contai ned therein.

6. Answer i ng par agr aph 4(b), Respondent
admts that, as of Decenber 2, 1988, M. WIllianms was
assigned an additional five (5) hours per week to wite
the Heal th Education curriculum but denies and objects
to the Conplainant's characterization of the samne.

7. Answer i ng par agr aphs 5(a) and 5(b),
Respodent adnits that M. Sternard nmet with part-tine
(.50 FTE) math teacher Kathy Gee, on or about
Decenber 9, 1988, to review her teaching assignnents
and to inform Ms. Cee that her teaching assignnents
woul d have to be increased in order to match the 50%
specified in her enployment contract, but denies the
remai nder of the allegations contained therein.

8. Answeri ng par agr aph 5(c), Respondent
denies the sanme, and further alleges that, as of
Decenber 20, 1988, M. Gee was assigned an additional
three (3) hours of study hall supervision per week.

9. Answer i ng par agr aph 6(a), Respondent
admts that M. Sternard nmet with part-tine (.55 FTE)
band instructor Lois O Keefe, on or about Decenber 9,
1988, to review her teaching assignnments and to inform
Ms. O Keefe that her teaching assignment would have to
be increased in order to match the 55% specified in her
enpl oynent contract, but denies the renainder of the
al | egati ons contained therein.

10. Answer i ng par agr aph 6(b), Respondent
denies the sane, and further alleges that M. O Keefe
started her additional assignnent of one (1) hour of
i nstrumental rnusic | essons on Decenber 16, 1988.

11. Answering paragraph 7, Respondent adnits
the sane.

12. Answering paragraph 8, Respondent denies
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and objects to the same inasmuch as said paragraph
states an unsubstantiated | egal concl usion.

13. Answeri ng paragraph 9(a), Respondent |acks
sufficient informati on on the basis of the Conplaint to
confirmor deny the sane.

14. Answer i ng paragraph 9(b), Respondent |acks
sufficient information on the basis of the Conplaint to
confirmor deny the sane.

15. Answeri ng par agr aph 9(c), Respondent
denies and objects to the same inasmuch as said
par agraph states an unsubstantiated | egal concl usion.

16. Answer i ng paragraph 9(d), Respondent |acks
sufficient information on the basis of the Conplaint to
confirmor deny the sane.

17. Answering paragraph 10(a), Respondent
deni es the sane.

18. Answering  paragraph 10(b), Respondent
lacks sufficient information on the basis of the
Conplaint to confirmor deny the same.

19. Answering  paragraph 10(c), Respondent
denies and objects to the same inasmuch as said
par agraph states an unsubstantiated | egal concl usion.

20. Answering  paragraph 10(d), Respondent
denies the sane and further alleges that it has nade no
decision in this regard which would inpact upon the
teachers' working conditions.

21. Answering paragraph 11, Respondent denies
and objects to the same inasmuch as said paragraph
states a legal conclusion, and further denies each and
every allegation contained therein.

22. Answering paragraph 12, Respondent denies
each and every allegation contained therein.

23. Answering paragraph 13, Respondent denies
each and every allegation contained therein.

24. Answering paragraph 13, Respondent denies
each and every allegation contained therein.

AFFI RVATI VE _DEFENSES

25. As for its first affirmative defense,
Respondent al |l eges that Conplainant has failed to state
a clai mupon which relief can be granted.

26. As for its second affirnative defense,
Respondent al |l eges that the Conpl ai nant has not filed a
grievance or exhausted its conclusive renedi es under
the grievance/arbitration procedure as set forth in
Article X1 - GRIEVANCE PROCEDURE of the collective
bargai ning agreenent between the Conplainant and
Respondent, and, therefore, the Wsconsin Enploynent
Rel ati ons Commi ssion does not have jurisdiction over
this matter.

WHEREFORE, Respondent denands that the Conpl aint
be dismissed in its entirety on the nerits, that
reasonable attorneys' fees and costs be awarded
Respondent on the grounds that the action is frivol ous,
and that such other and further relief be awarded as
t he Exam ner nmay deem just and equitable.

On February 21, 1989, the District noved to defer to

grievance arbitration

par agraphs 4-8, 11, 12 and 14 of the conpl aint.

contract ual

the Association's allegations and clains set forth in

On February 28, 1989, the Association filed a notion to anend its

ori gi nal

conpl aint by adding the followi ng allegation:

The Cedar G ove-Bel gium Education Association hereby
noves to anend its prohibited practice conplaint as
follows. Paragraph 6 shall now read:

-7-
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6.(a) In m d- Decenber, 1988,
District Admi ni strat or Bowden sumoned
enpl oyees Gee and WIllians to her office
over the noon hour. During that neeting,
she told both enployees that they did not
need union representation, and thereafter
disclosed terns of their new part-tine
assi gnnent s.

(b) After this disclosure, M. Bowden told
both enpl oyees that she did not want a grievance filed
over the changes. Thereafter she read to them from a
docunment on insubordination. M. Bowden then infornmed
both enmployees that if they were insubordinate they
woul d be disciplined.

Each old paragraph from 6-14 will be renunbered as
7-15. Paragraph 16 will be created to read as foll ows:
16. By the act and conducts as set

forth in paragraph 6, the District
violated Sec. 111.70(3)(a)l, by inplicitly
t hr eat eni ng enpl oyees with adver se
enpl oynent action if they engage nin
protected concerted activity.

During a March 2, 1989 hearing, the Examiner granted the District's
motion to defer as to the Secs. 111.70(3)(a)4 and derivative 111.70(3)(a)1l,

Stats. allegations. She denied the deferral notion as to the independent
Sec. 111.70(3)(a)l allegations as well as to the Sec. 111.70(3)(a)3, Stats.
al | egati on. During said hearing, the Examner also granted both the

Association's February 28 nmotion to amend its original conplaint and an
Association notion to withdraw the allegations contained in paragraph 10 of the
original conplaint.

On March 15, 1989, the Association nmoved to further anmend its conplaint
by dropping the allegations contained in paragraph 9 of the original conplaint
and adding the follow ng all egation:

10. On or about February 23, 1989 Principal
Ron Sternard discussed with Ms. O Keefe her potenti al
testinony in the prohibited practice hearing originally
schedul ed for March 2, 1989. During the course of that

conversati on, Princi pal Sternard expressed hi s
di sappoi ntnent to O Keefe that she had becone invol ved
in litigation sponsored by the wunion and spoke
disparagingly of her potential testinmony at the
heari ng.

15. By the acts and conduct set forth in

paragraph 10 the District interfered with an enpl oyee's
right to participate in protected concerted activity,
including the right to testify in Comm ssion
proceedi ngs.

During an April 6, 1990 hearing, the Examiner granted the March 15 notion
to anend. The District answered the Association's February 28 and March 15
amendment s by denyi ng sane.

The Exam ner's Deci sion

The Exami ner dismissed all of the conplaint allegations which she had not
al ready deferred to grievance arbitration.

As to the Association's interference allegations, she concluded that
remarks by Principal Sternard and District Administrator Bowden to part-tine
enpl oyes did not include inplicit or express threats of reprisal and thus were
not violative of Sec. 111.70(3)(a)l, Stats. She further concluded that these
remarks did not evidence aninus toward the Association.

As to the Association's discrimnation allegation, she concluded that the
District's decision to increase enploye work assignments was based exclusively
upon a bona fide business concern that the District appropriately respond to
the allegations of the More grievance. She thus determ ned that no violation
of Sec. 111.70(3)(a)3, Stats. had occurred.

POSI TI ONS OF THE PARTI ES ON REVI EW

While our Discussion section of this decision will incorporate certain
specific arguments nmade by the parties, the parties generally nake the
foll owi ng argunents.
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The Associ ati on

The Association contends that although the Exami ner's factual findings
di scl ose pervasive anti-union aninmus by District representatives, the Exani ner
erroneously concluded that: (1) no Sec. 111.70(3)(a)l, Stats. violations
occurred because the anti-union sentinment was clothed with the appearance of
cordiality; and (2) no violations of Sec. 111.70(3)(a)3, Stats. occurred
because she accepted the District's marginal proof as to why its actions were
not retaliatory. The Association asserts that the Exam ner effectively applied
a "beyond a reasonable doubt" standard instead of the appropriate "clear and
satisfactory preponderance" standard to dism ss the Association's allegations.

The Association asserts that if the Commssion affirms the Examiner's
decision, the Conmission will have effectively elimnated Sec. 111.70(3)(a)l
and 3, Stats., because it will have determned that a union cannot neet its
burden of proof whenever, as always occurs, managenent produces sone col orable
basis to justify its statenents and actions.

The Association asks that the District be found to have violated
Sec. 111.70(3)(a)l and 3, Stats., and be ordered to reinburse the individually
affected teachers for the additional work caused by the District's illegal
action.

The District

The District urges the Conmission to affirmthe Examiner. It argues that
the Association's prohibited practice conplaint is sinply a part of the
Associ ation's litigation strat egy whi ch seeks t he term nation of

Superi nt endent Bowden. As with all other pieces of this litigation strategy,
the District contends that the Association has failed to nmeet the applicable
burden of proof.

DI SCUSSI ON

Al eged Violations of Sec. 111.70(3)(a)l, Stats.

Section 111.70(3)(a)l, Stats. nmmkes it a prohibited practice for a
muni ci pal enpl oyer:

1. To interfere wth, restrain or coerce
nmuni ci pal enployes in the exercise of their rights
guaranteed in sub. (2).

Section 111.70(2), Stats. describes the rights protected by Sec. 111.70(3)(a)1l,
Stats. as being:

(2) RIGHTS OF MJNI Cl PAL EMPLOYES. Muni ci pal
enpl oyes shall have the right of self-organization, and
the right to form join or assist |abor organizations,
to bargain collectively through representatives of
their own choosing, and to engage in [awful, concerted
activities for the purpose of collective bargaining or
ot her nutual aid or protection.

Violations of Sec. 111.70(3)(a)l, Stats. occur when enployer conduct has a
reasonable tendency to interfere with, restrain or coerce enployes in the
exercise of their Sec. 111.70(2) rights. 2/ |If after evaluating the conduct in
guestion under all the circumstances, it is concluded that the conduct had a
reasonabl e tendency to interfere with the exercise of Sec. 111.70(2) rights, a
violation will be found even if the enployer did not intend to interfere and
even if the enploye(s) did not feel coerced or was not in fact deterred from
exercising Sec. 111.70(2) rights. 3/ However, in recognition of the enployer's
free speech rights and of the general benefits of "uninhibited" and "robust"
debate in labor disputes, enployer remarks which inaccurately or critically
portray the enploye's |abor organization and thus may well have a reasonable
tendency to "restrain" enployes from exercising the Sec. 111.70(2) right of
supporting their | abor organi zation generally are not violative of
Sec. 111.70(3)(a)l, Stats. wunless the remarks contain inplicit or express
threats or promises of benefit. 4/ Simlarly, enployer conduct which rmay well
have a reasonable tendency to interfere with enpl oye exercise of Sec. 111.70(2)
rights will not be found violative of Sec. 111.70(3)(a)l, Stats. if the

2/ VWERC v. Evansville, 69 Ws. 2d 140 (1975).

3/ Beaver Dam Unified School District, Dec. No. 20283-B (WERC, 5/84); Gty
of Brookfield, Dec. No. 20691-A (VERC, 2/84); Juneau County, Dec.
No. 12593-B (WERC, 1/77).

4/ Ashwaubenon Joint School District No. 1, Dec. No. 14474-A (VWERC, 10/77);
Janesville Board of Education, Dec. No. 8791 (WERC, 3/69).
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enpl oyer had valid business reasons for its actions. 5/

As to the alleged violation of Sec. 111.70(3)(a)l, Stats. which arose out
of a conversation between District Admnistrator Bowden and enpl oyes Gee and

WIIlians,

t he Exam ner nade the foll ow ng Findings of Fact:

8. That on Decenber 12, 1988, Uni Serv
Director Debra Schwoch-Swboda sent the follow ng
letter to Bowden;

Dear Ms. Bowden:

It has come to the CEEA' s attention that
Adm nistrators of the District have had

di scussions wth individual bar gai ni ng
unit nenbers regarding additional work
assignnents during the school day. These

di scussions apparently were generated as a
result of a grievance filed by the
Association over the appropriate salary
for M. Stephen Moore. It is our
understanding that nost, if not all, of
the part-time staff have been contacted
individually to discuss the assignnent of
addi tional duties without additional pay.

The Association believes that such conduct
constitutes unlawful individual bargaining
in violation of Section 111.70(3)(a)4,
Ws. Stats. Pl ease cease all such
activity. If you wish to alter the
paynent schedule for part-tine work, vyou
must bargain any such change wth the
Associ ati on.

If you have any questions, please contact
either nyself, or if | am not available,
M. Bruce Meredith, Esq. at the WAC
of fi ces (800-362-8034).

Copies of this letter are being sent to
all part-tinme enployes. However, any
conversations you may have wth these
enployes will be challenged regardl ess of
whet her any individual enploye may wi sh to
talk with you over such work. Sal ary
negoti ati ons rnust be conducted through the
appropriate Association officials.

Thank you for your cooperation.

on Decenber 13, 1988, O Keefe sent Bowden and Sternard
the following letter:

I have received a letter from the union
stating that your request of ne to work

one extra hour per week is an illegal
practi ce. I have no way of knowing if
this is an illegal practice or not.

I am going to continue to do what the
adm ni stration asks of ne. I will be
adding an hour to mnmy existing schedule on
Friday, which neans that | wll begin
teaching at first hour instead of second
hour .

| sincerely hope that the administration
and the union can resolve this issue.

on Decenber 14, 1988 Bowden summoned CGee and Wi anms
to a neeting in Bowden's office; the Association's
letter of Decenber 12, 1988 and O Keefe's letter of
Decenber 13, 1988 were recei ved by Bowden prior to this
nmeeting; while waiting for Wllians to arrive, Bowden
told Gee that she would not need union representation
and that the two teachers could represent each other;
nei t her Cee nor WIlians asked for uni on
representation; when WIllianms arrived, Bowden expl ai ned
how she had derived their additional assignnents;
Bowden then stated that she had heard a runor that the

5/ Cty of Brookfield, supra, footnote 3/.
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part-tine people might be considering not doing what
they were told to do, that she thought highly of them

that she did not want either of themto get into any
kind of a disciplinary problem and that she didn't
want a grievance; Cee responded by saying that Gee did
not know where Bowden had heard that the part-tine
enployes weren't wlling to accept the additiona

assi gnnents because the Union had advised the part-tine
enpl oyes to take any additional hours that they had
been assigned; WIIlians responded by saying that she
had received a letter fromthe Association telling her
to performthe duties and that she was going to perform
the duties; Bowden told WIlianms and Gee that she had a
docunent on insubordination and asked WIliams and CGee
if they wished a copy of the docunent; WIIlianms and Gee
responded "No"; Bowden then proceeded to read fromthe
docurent as foll ows:

I nsubor di nati on charge is tough to defend

Sel f - hel p. "The Lord hel ps them who help
t hensel ves. " Unfortunately, this truism
may not always be true where teachers and
adm ni strators are concerned.

A teacher who relies on "self-help"
and refuses to perform a directive which

the teacher feels is wunjust or illega
coul d be disciplined or fired for
i nsubordi nati on. Sel f-hel p is

particularly risky since discipline for
refusing to obey a direct order can be
very difficult to beat. The Lord may help
those who help thenselves, but in nost
i nstances, arbitrators will not. In fact,
discipline for insubordination has been
sustai ned even where the arbitrator found
the enployer had no legal right to give
t he order in t he first pl ace.
Neverthel ess, the arbitrator found that
the enpl oye should have "obeyed first and
grieved later."

Even arbitrators will not require a
t eacher to obey every whim of a
super vi sor. Oders which humliate an
enpl oye or endanger his or her persona
safety need not be obeyed. However ,
arbitrators are quick to apply the obey
now, grieve later rule.

If you believe that an order is
improper, it is best first to conply with
the order and then seek advice from your
| ocal teachers' rights committee or sone
other local leader. They will help you to
decide if you should file a grievance or
take other action. Renenber, tine is
important; do not wait but seek advice
i nedi at el y.

upon conclusion of this reading, Bowden told WIIians
and Gee that if they were to be insubordinate, they
woul d be term nated; the neeting ended with snmall talk,
at which time Bowden was friendly; Bowden did not state
that the neeting was disciplinary in nature; neither
Cee nor WIlianms was disciplined; Bowden called the
neeti ng because she was concerned that there was truth
to the runor that part-tinme people were considering not
performng the additional assignments; during the
nmeeting, Bowden sought to avoid future problens by
(1) fully explaining the procedure used to recalculate
the assignnents and (2) explaining that failure to work
as assigned is a disciplinary offense; Bowden does not
recall the source of the runor; prior to the neeting of
Decenber 14, 1988, Bowden asked Sternard if Gee and
WIlliams were doing the additional assignment, but that
Bowden did not receive a satisfactory answer; and that
Bowden did not make any statenent during the
Decenber 14, 1988 conversation which denonstrated
hostility toward the Association, or any enploye, for
engaging in protected, concerted activity.
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13. Bowden's conments to Gee on Decenber 14,
1988, that CGee would not need union representation and
that Gee and WIlians could represent each other, and
Bowden's comments to Gee and WIlians that she didn't
want a grievance, do not contain either a threat of
reprisal, nor a pronmise of benefit, which would tend to
interfere wth, restrain, or coerce Respondent's
enployes in the exercise of their rights guaranteed by
Sec. 111.70(2), Stats.; and that such comments do not
denonstrate the Bowden is hostile to the Association,
or any enploye, for engaging in protected concerted
activity.

In her Menorandum the Examner concluded her discussion of this
all egation with the foll owi ng anal ysis:

Conpl ai nant does not claim and the record does
not indicate that Bowden's tone or nanner was hostile
or threatening at any point during the neeting.

I ndeed, Cee's testinony that, during the reading of the

docunent on insubordination "I had a lot of other
things on ny nmnd at the tine. I really wasn't
listening," indicates that Gee considered the neeting

to be rather innocuous. Generally speaking, an enpl oye
who feels threatened or intimdated pays attention to
what is being said.

Contrary to the assertion of Conplainant, the
record does not provide a basis to discredit Bowden's
testinony concerning the content of the material which
she read to WIllianms and GCee. Accordingly, the
Examiner is persuaded that, in the latter portion of
the neeting, Bowden read from a docunment which
addressed the principle of work now, grieve later and
expressly recognized an enploye's right to file
grievances. Such a reading mlitates against a finding
that Bowden's earlier statenent expressed, or inplied,
a threat of retaliation for filing grievances.

Gven the record as a whole, the Exanminer is
persuaded that, during the meeting of Decenber 14,
1988, Bowden was seeking to avoid future problens by
(1) fully explaining the procedure used to recalculate
the assignnments and (2) explaining that failure to work
as assigned is insubordination and that insubordination

is a disciplinary offense. G ven the circunstances
presented herein, the reasonable construction of
Bowden's remarks, i.e., that she didn't want a

grievance, is that Bowden was indicating that she was
not seeking further problens, rather than that she
woul d take adverse action should such problens arise.
Contrary to the argument of Conplainant, the record
does not denonstrate that, during the neeting with Gee
and WIllianms, Bowden made any statenments which were
violative of Sec. 111.70(3)(a)l, Stats., or which
evi denced uni on animnmus. (Footnotes onitted)

The Association argues that Bowden's renmarks should have been found
violative of Sec. 111.70(3)(a)l, Stats. by the Examiner. However, even if the
remarks in question are not independent violations in and of thenselves, the
Associ ation contends that the renmarks denonstrate an extrenmely hostile attitude
toward the Association and thus support a conclusion of anti-union aninus by
the District. The Association asserts that the Superintendent's coments to
t he enpl oyes regardi ng possible ternmination and her desire to avoid the filing
of additional grievances denonstrate a heavy handed preference for dealing with
enpl oyes directly instead of through the Association. The Associ ation argues
that Bowden's conduct is indicative of the type of person who had a notive to
retaliate against union activity.

The District contends that Dr. Bowden's Decenber 14, 1988 neeting wth
Terri WIlians and Kathy Gee was not designed to retaliate against the
Association for filing the More grievance or to undermine the support of the
Associ ation's nenbership. Bowden called the neeting to address her concerns
that WIllians and Gee might be unwilling to perform their additional teaching
assignnents, or worse yet, reject the assignnents. Because she thought highly
of both teachers, Bowden did not want WIIlians or CGee to be subject to
discipline or discharge for possible insubordination. She also wanted to
explain to them how the additional assignnments were determned and to answer
any question that they may have. Dr. Bowden did not threaten, coerce or
interrogate either teacher at the neeting. Her statenent that representation
by the Association at the neeting was not necessary was intended to reassure
WIlliams and Cee that the neeting did not concern a disciplinary matter.
I ndeed, neither teacher was disciplined as a result of the neeting. Furt her,
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the District argues Bowden's alleged comment that she did not want a grievance
filed reaffirns the fact that she called the neeting in order to fully explain
the procedure used to deternmine their part-time teaching assignments and to
advise WIllians and CGee that failure to perform the additional assignnents
woul d constitute insubordination, a dischargeabl e of f ense.

W affirmthe Examiner's Findings of Fact as to the conversation between
District Administrator Bowden and enployes Cee and WIlliams as well as her
conclusion that the conversation was not violative of Sec. 111.70(3)(a)1l,
Stats. Under all the circunstances so ably discussed by the Exam ner, Bowden's
remarks could nost reasonably be understood by an enploye as expressing an
interest in explaining the enployer's position on the additional assignnents
and avoiding a future problem as opposed to expressing an inplicit threat of
adverse action if either enploye exercised their Sec. 111.70(2) right to file a
gri evance.

As to the alleged violation of Sec. 111.70(3)(a)l, Stats., which arose
out of a Decenber, 1988 conversation between Principal Sternard and enploye
O Keefe, the Exami ner nade the follow ng Findings of Fact:

7. That Lois OKeefe is enployed by the
District as an instrunental nusic teacher; in the fall
of 1988, she was assigned to teach the entire day on
Tuesdays and Thursdays and to teach Fridays, starting
one hour late and finishing one hour early; she was
issued a 55% contract for this schedule; one day in
m d- Decenber, 1988 she was sunmoned to Sternard's
of fice; when she arrived Sternard said only: "The union
says you have to work an extra hour per week. I f you
have any questions, talk you your union"; when O Keefe
started to ask for an explanation, Sternard repeated
the statenent "If you have any questions, ask your
union"; either later the same day or the next day,
O Keefe nmet with Association Representative Hubie Nett
and together they went to Sternard' s office to seek a
clarification of Sternard's remarks; Sternard clarified
his remarks by stating "Because of the Steve More
grievance, all the part-tinme contracts are being re-
evaluated, and you have to work extra tine"; when
O Keefe questioned Sternard regarding the nature of the
extra hour's work, Sternard replied "I don't know',
Sternard then replied either "You'll have to ask her"
or "You'll have to ask the administration office";
Sternard then paused and said "Wll, | suppose it
shoul d be a teaching hour"; when O Keefe asked when the
extra hour would begin, Sternard replied "he supposed
right away"; O Keefe began working the extra hour per
week the next Friday that she was due in Cedar G ove;
the extra hour was worked by starting an hour earlier
on Fridays; Sternard and O Keefe enjoyed a good working
relationship and Sternard did not relish the fact that
he had to tell O Keefe that she would be assigned
additional duties; Sternard considered the additional
work assignments to be due to the conduct of the
Associ ati on and Bowden and considered hinmself to be in
the mddle of a controversy not of his own neking; and
that the Association did not say that O Keefe, or any
ot her enpl oye, had to work nore hours.

12. Sternard's comments to O Keefe, in md-
Decenber, 1988, that "The Union says you have to work
an extra hour per week" and Sternard's coments to
O Keefe during the conversation which occurred on or
about February 23, 1989, do not contain either a threat
of reprisal, nor a pronm se of benefit, which would tend
to interfere with, restrain, or coerce Respondent's
enpl oyes in the exercise of rights guaranteed by Sec.
111.70(2), Stats.

In her Menorandum the Examiner concluded her discussion of this
allegation with the foll owi ng anal ysis:

Wiile Sternard denies making the statenment "The
Union says you have to work an extra hour per week,"
the Exam ner does not credit this denial. Not only is
it evident that O Keefe has a clearer recollection of
events, it is likely that Sternard woul d have nmade such
a renark. It is evident that Sternard enjoyed a good
working relationship with O Keefe and did not relish
the fact that he had to be the bearer of bad tidings,
i.e., that O Keefe would be assigned additional work.

It is equally evident that Sternard considered hinself
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to be caught in the mddle of a controversy not of his
own naki ng. G ven these circunstances, it is likely
that Sternard would have chosen to deflect O Keefe's
di spl easure upon anot her, whom he thought nor cul pable
for the decision, i.e., the "union." To be sure, the
"uni on" did not say that O Keefe, or any other enploye,
had to work nore hours. That decision rested solely
wi th Bowden. However, an inaccurate portrayal of union
conduct is not sufficient, per se, to denonstrate a
violation of Sec. 111.70(3)(a)l. Rather, the test is
whet her the statement, construed in light of
surroundi ng circunstances, contains either a threat of
reprisal for engaging in protected, concerted activity
or a promse of benefit for refraining from such
activity. Sternard's statenment does not contain
ei t her.

While Conplainant nmay not wi sh to be assigned
responsibility for t he addi ti onal assi gnnent s,
Conplainant's filing of the Mwore grievance did
precipitate the evaluation of the part-tinme contracts.

Upon the conclusion of this evaluation, Bowden agreed
with the assertion contained in the grievance, i.e.,
"that a fermale part-tinme teacher is being conpensated
for more hours than she is scheduled to work." \Were,
as here, an adjustnment in an enploye's working
conditions is a bona fide response to matters raised in
a grievance filed by a union, it is not violative of
Sec. 111.70(3)(a)l for an enployer to 1link the
adjustnent to the union's contract. At times, the
filing of a grievance on behalf of one enploye wll
have adverse consequences upon another enploye. Wile
it my be true that the enploye who is adversely
affected will have lost confidence in the union, MERA
does not protect a wunion from suffering such a
consequence. Under the circunstances presented herein,
Sternard's statements "blaming" the Association for
O Keefe's additional assignnent are not violative of
Sec. 111.70(3)(a)l, Stats.

The Association contends that when Supervisor Sternard told enploye
O Keefe that she would be performng extra work without additional pay because
of the Association's actions, the District thereby violated Sec. 111.70(3)(a)l1,
Stats., and denobnstrated anti-union aninus. The Association argues that such
remarks clearly infer to enployes that the Association was at fault for their
plight and that enployes should reconsider their support of the Association.
The Association also asserts that the supervisor's remark provides support for
the Association's theory that the additional work assignments were retaliatory
and not based on the application of sonme "unknown abstract formula", as the
District argues.

The District asserts that Sternard' s statement did not contain a threat
or pronise of benefit and sinply reflected his role as a mi ddl eman who had been
directed to advise O Keefe that her part-time assignnent was being adjusted and
who had no particular knowl edge of the Mwore grievance or District
Adm ni strator Bowden's subsequent review of all part-tine assignnents.

W affirmthe Examiner's Findings of Fact as to the remarks of Principal
Sternard to enpl oye O Keefe during a m d-Decenber, 1988 conversation. However,
we reverse her conclusion that said remarks did not violate Sec. 111.70(3)(a)l,
St at s. Sternard's comments which blamed the Association for the additional
work  assi gnnent, al though  subsequently clarified during a followup
conversation, constituted a msstatenment which had a reasonable tendency to be
coercive of O Keefe's interest in further involvenent with the Association. 6/

As to the alleged violation of Sec. 111.70(3)(a)l, Stats., which arose
out of a February, 1989 conversation between Principal Sternard and enploye
O Keefe, the Exami ner nade the follow ng Findings of Fact:

9. That on or about February 23, 1989,
Sternard went to O Keefe's office to ask her questions
concerning prior enrollnents in nusic classes; as
Sternard prepared to |eave, O Keefe asked him "What's

up?"; Sternard replied "I'm not supposed to tal k about
it", paused, and then continued "but as |long as you've
asked, it can't be considered', paused, and then

continued "It has to do with the grievance that you've
filed with the other part-tine teachers"; Sternard then
remarked that he felt that O Keefe was the kind of
person who would be standing up for herself and not

6/ WERC v. Evansville, supra, footnote 2/, at pages 151-154.
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going along with the union activities; O Keefe recalls
that Sternard appeared to be surprised that she "woul d
have done it"; O Keefe responded that she had not
really heard about the grievance and attenpted to
"dodge the issue"; O Keefe then infornmed Sternard that
she felt that they had a good working relationship and
that she didn't want anything to destroy it; O Keefe
also told Sternard that she felt that it was a personal
issue, that it was not between Sternard and herself,
but rather, that it was between the adm nistration and
the union, and that she hoped that she and Sternard
could have a good relationship; O Keefe inforned
Sternard that she had not initiated anything, that it
was just sonmething that had happened, and that she had
"just sort of got sucked into it"; Sternard responded
that relations had becone strained at Cedar G ove, that
he was not sure who he could trust anynore, and that he
soneti nes ended up |ying because he was not sure who he
could talk to or trust; Sternard then spoke about the
upcom ng conplaint hearing, stating that O Keefe was
going to get on the stand and "recrimnate" against
him O Keefe responded "No", that she didn't feel that
she would be doing that and that she would be just
telling the truth; Sternard then returned the
conversation to the subject of grade books and
O Keefe's enrollnments; O Keefe did not feel threatened
during the conversation about grade books and
enrol I nments, but did feel threatened when Sternard
began referring to the instant conplaint proceedings
because Sternard's face was red, his veins were
sticking out of his neck, and the doors were closed,;
O Keefe did not ask Sternard to stop discussing the
conpl aint proceedings, nor did she tell him that she
was unconfortable with the discussion; Sternard
considers O Keefe to be an excellent teacher and a
super |ady; and that Sternard had not known O Keefe to
lie.

12. Sternard's coments to O Keefe, in md-
Decenber, 1988, that "The Union says you have to work
an extra hour per week"” and Sternard's coments to
O Keefe during the conversation which occurred on or
about February 23, 1989, do not contain either a threat
of reprisal, nor a pronm se of benefit, which would tend
to interfere with, restrain, or coerce Respondent's
enployes in the exercise of rights guaranteed by Sec.
111.70(2), Stats.

In her Menorandum the Exam ner concluded her discussion of this
all egation with the foll owi ng anal ysis:

Crediting O Keefe's testinony, the Examner is
persuaded that, approximtely one week before hearing
in t he i nst ant conpl ai nt, O Keefe's i medi at e
supervi sor, Sternard, nmade statenments to O Keefe, at a
time when the two were alone in her office, with the
doors closed, which indicated that the supervisor was
surprised that O Keefe would participate in the
conpl ai nt proceedi ngs and indicated that the supervisor
was concerned that O Keefe's statenents at hearing
woul d refl ect badly upon the supervisor.

By participating in a conplaint proceeding
before the WERC, OKeefe 1is exercising a right
guaranteed by Sec. 111.70(2), Stats. Wile Sternard's
coments do not contain an express threat of
retaliation for engaging in protected activity, under
some circunstances, such statements would have a
reasonabl e tendency to inply such a threat, i.e., a
warning that enployes who participate in conplaint
proceedi ngs and testify unfavorably agai nst supervisors
will be viewed wth disfavor and suffer adverse
consequences. The question beconmes whether such an
inplication is warranted herein.

At hearing, O Keefe and Sternard were in
agreenment that O Keefe initiated that portion of the
di scussi on which centered on the conpl ai nt proceedi ngs.

O Keefe's testinmony denonstrates that, when Sternard
fini shed questioning O Keefe about her enrollnents, he
prepared to | eave and was stopped by O Keefe's question
"what's up?" Regardl ess of whether the enroll nent
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information was intended for wuse in the instant
proceedings, or for the determnation of future
contracts, the record indicates that Sternard was
prepared to | eave O Keefe's room wi t hout mentioning the
conpl ai nt proceedi ngs. Thus, the Exam ner is persuaded
that Sternard did not seek O Keefe out for the purpose
of discussing the conplaint proceedings and that his
remar ks were not preneditated.

Gven O Keefe's testinony concerning Sternard's
red face and bulging neck veins, it is evident that

Sternard was exhibiting extrene enotion. It is not
evi dent, however, that Sternard was exhi biting anger or
hostility toward O Keefe. Indeed, it is O Keefe's

testinony that, when Sternard made the statenent that
he felt that O Keefe was the kind of person that woul d
be standing up for herself and not going along with
union activities, Sternard "just seened surprised that
| would have done it | guess." (Footnote omtted)

According to OKeefe's testinony, prior to
making the statenent about recrimnation, Sternard
tal ked about general relationships in Cedar G ove, how
t he at nosphere had becone very strained, and that he no
| onger knew whom he could talk to or trust. The
content of the conversation, wthin the context of
Sternard's and O Keefe's good working relationship,
suggests that Sternard's coments to O Keefe were not
t hreat eni ng, but rather, confiding.

The statements made by Sternard to O Keefe do
not contain either an explicit threat of reprisal for
engaging in protected, concerted activity, nor an
explicit promse of benefit for refraining from such
activity. Construing Sternard's statements within the
context of surrounding circunstances, it is not
reasonable to construe Sternard's remarks as inplying
such a threat of reprisal or pronise of benefit.
Rat her, the mpbst reasonable construction of Sternard's
remarks is that Sternard was sinply venting his
frustration and unhappi ness about the fact that there
was so nuch controversy between the adm nistration and
staff to a nmenber of the staff whom he thought he coul d
trust.

Wil e being exposed to such enployer sentinents
may, indeed, have a chilling effect upon an enploye's
willingness to assist a union in general, as well as
upon the enploye's willingness to support the Union in
processing a grievance or conplaint, MRA does not
protect enployes, or unions, fromall such effects. It
is not unlawful, per se, for an enployer to express
di ssatisfaction, disappointnent or unhappi ness over the
fact that an enpl oye has engaged in protected concerted
activity, such as filing grievances or conplaints.
That is, the enployer is not required to continuously
wear a happy face. Rather, the prohibition arises when
such expressions contain either a threat of reprisal or
prom se of benefit which would have a reasonable
tendency to interfere wth, restrain, or coerce
muni ci pal enployes in the exercise of their rights
guaranteed by Sec. 111.70(2), Stats. For the reasons
di scussed supra, the Examiner is not persuaded that
Sternard's statements to O Keefe contain such a threat
of reprisal or prom se of benefit.

In reaching this conclusion, the Exam ner has
given consideration to Gee's testinony concerning a
conversation between Gee and Sternard which, according
to CGee, occurred in late Novenber, 1988. (Foot not e
omitted). Cee recalls that, as she was working at her
desk, Sternard sat down at her desk and thanked
Sternard for "remaining aloof as to what's going on at
the school as far as the grievance that Steve had, and
the other things that were going on in the school."
(Footnote omtted) Wile Sternard denies nmaking such a
statenent, the Exam ner does not credit this denial.
The existence of such a statenent does not alter the
Examiner's conclusion that Sternard's statements to
O Keefe are not violative of Sec. 111.70(3)(a)l, Stats.

The Association argues that the Examiner correctly found that the

supervi sory enploye made enotional renmarks to an enploye which comuni cated:
the supervisor's negative view of enployes who relied on unions for protection;
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his opinion that the enployer/union relationship had becone so strained that he
felt it necessary to lie on occasion; and his concern that the enploye would
testify at the prohibited practice hearing in a manner critical of him The
Association urges that these remarks were not only clearly coercive, and thus
violative of Sec. 111.70(3)(a)l, Stats., but also dempbnstrate the District's
anti-uni on aninus. The Association argues that the Comm ssion should reject
the Examiner's subjective analysis of this conversation as being that of a
supervisor confiding in an enploye with whom he had a good relationship after
the enpl oye had "opened the door" for such remarks. Applying the appropriate
objective analysis to the conversation, the Association asserts the
supervisor's renmarks clearly had a reasonable tendency to interfere wth,
restrain or coerce enployes in the exercise of rights under Sec. 111.70(2),
Stats., and al so denmonstrated anti-union ani nus.

The District contends that Sternard' s renmarks contained no threat or
prom se of benefit and reflected his own personal frustrations with the anount
of litigation initiated by the Association and the necessary tinme and resources
diverted away from the educational mnmission of the District to defend such
[itigation.

Wile we affirm her Finding of Fact 9, we reverse the Examner's
conclusion that Principal Sternard's remarks to O Keefe in late February, 1989
were not violative of Sec. 111.70(3)(a)l, Stats. Even in the context of a good
working relationship, the cumulative effects of Sternard's coments and his
agitated manner, as reflected in Exam ner's Finding of Fact 9, had a reasonabl e
tendency to interfere with O Keefe's wllingness to freely participate and
truthfully testify in the prohibited practice hearing before the Exam ner, as
well as with O Keefe's inclination to be supportive of the Association, both
rights the Examiner correctly found to be guaranteed by Sec. 111.70(2) and thus
protected by Sec. 111.70(3)(a)l, Stats. Thus, we have found Sternard's renarks
violative of Sec. 111.70(3)(a)l, Stats.

Alleged Violation of Sec. 111.70(3)(a)3, Stats.

Section 111.70(3)(a)3, Stats., provides that it is a prohibited practice
for a municipal enployer individually or in concert with others:

3. To encourage or discourage a nenbership in any
| abor organization by discrimnation in regard
to hiring, tenure, or any other ternms or
condi tions of enpl oynent.

To establish that Respondent has engaged in discrimnation in violation
of Sec. 111.70(3)(a)3, Conplainant nust prove each of the follow ng factors:

(1) t hat enpl oyes have engaged in protected,
concerted activity;

(2) that the enpl oyer was aware of such activity;

(3) that the enployer was hostile to such activity;
and

(4) that the enployer's conplained of conduct was
notivated at least in part by such hostility. 7/

As to the alleged violation of Sec. 111.70(3)(a)3, Stats. which arose out
of the District's decision to increase the workload assignnents of enployes
Cee, WIliams and O Keefe, the Exam ner made the follow ng Finding of Fact:

11. That Bowden reevaluated the contracts of
Gee, WIlliams and O Keefe to determ ne whether there
was any nerit to Conplainant's assertion, contained in
the Moore grievance of Cctober 31, 1988, that a fenale
part-tine teacher was being conpensated for nmore hours
than she was scheduled to work; upon reeval uation of
the part-time contracts of Respondent's three female
part-tine teachers, i.e., CGee, WIllians and O Keefe,
Bowden determi ned that the three were bei ng conpensated
for nore hours than each was scheduled to work; and
that, thereafter, Bowden directed Sternard to increase
the assignment of each of the three teachers by an
amount whi ch Bowden consi dered necessary to ensure that
each teacher was working the hours for which she was
bei ng compensat ed.

In her Menorandum the Examner concluded her discussion of this
all egation with the foll owi ng anal ysis:

In summary, it is evident that Bowden's decision
to reevaluate the part-tine contracts of Gee, WIIlians

7/ Muskego- Norway v. WERB, 35 Ws. 2d 540 (1967).
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and O Keefe was precipitated by the filing of the More
gri evance. The Exam ner, however, is not persuaded
that Bowden's conduct involved unlawful retaliation.

Rather, the Examiner is persuaded that Bowden's
deci sion was based upon bona fide business concerns,
i.e., the need to determ ne whether there was any nerit

to an assertion contained in the More grievance, i.e.,
that a fermale part-tine teacher was being conpensated
for more hours than she was scheduled to work. The

Examiner is further persuaded that, following the
exam nation of the part-time contracts, Bowden made a
determination that three fermale part-tine teachers,
i.e., WIlliams, Gee and O Keefe, were being conpensat ed
for nmore hours than they were scheduled to work and,
thereafter, decided to assign additional work to each
teacher. As with the decision to review the part-tine
contracts, the decision to increase the assignhnents of
Willians, O Keefe and Gee was based upon bona fide
busi ness concerns.

Contrary to the argunent of Conplainant, the
record does not warrant a finding that Bowden was
hostile to the Association or any enploye for engaging
in protected, concerted activity, nor does it
denonstrate that Bowden's decision to increase the work
assignnents of Gee, WIllians and O Keefe was notivated,

in any part, by such hostility. Accordingly, the
Examiner finds no violation of Sec. 111.70(3)(a)s3,
Stats.

As to the increased workload for all part-tine staff which followed the
Association's filing of the Mdore grievance, the Association urges the
Conmi ssion to conclude that the District was notivated to take said action, in
part, by hostility toward the filing of the grievance and thus engaged in
discrimnatory economc retaliation. The Association argues that the record
does not support the District's contention and the Exam ner's Finding that the
wor kl oad adj ustnents were based on application of a workload fornmula. Further,
the Association contends that even if the Conm ssion concludes that the
District's formula existed, the application of the formula following the
grievance produced a harsher and thus discrimnatory inpact on enployes than
prior formula applications had produced.

Contrary to the District's claimthat a desire to avoid a claim of sex
discrimnation pronpted the District to increase the workload of part-tine
femal e enpl oyes, the Association argues that the District's action was not only
prohibited by the Equal Pay Act but also cast the Association in the worst
possi ble light. The Association argues that given the availability of other
val i d responses which did not denigrate the Association, the District choice of
"l evel i ng down" enpl oye pay clearly was based on anti-union ani nus.

The District asserts the decision to adjust the part-time teaching
assignnents of WIlians, Gee and O Keefe was nmade during the course of the
District's investigation into More's grievance after open discussions wth
grievant Moore, Association representatives, and the District's own |egal
counsel . Significantly, the adjustment of the part-time teaching assignnents
of WIllians, Gee and O Keefe were nmde after the District had thoroughly
investigated the allegations of sex discrimnation and wunfair treatnent
contained in the More grievance and had increased More's teaching contract
from40%to 46% of a full-time position. The adjustment was made in accordance
with the District's established practice and authority under the parties'
col I ective bargai ning agreenent to both deternmine and adjust part-tine teaching
assi gnnents. Despite the Association's protests to the contrary, and as
clearly found by the Examiner, the District's decision in this regard was
notivated by a legitimate concern to avoid a claim of sex discrimnation and
was not notivated by any hostility toward the Association.

W concur with the Association's assessment that the existence and
application of the so-called "work load fornmula" to the assignments of Gee,
Wlliams and O Keefe plays a critical role in the disposition of the
Sec. 111.70(3)(a)3, Stats. allegation. The Exam ner analyzed this facet of the
case as foll ows:

In a letter dated January 24, 1989, Respondent's
attorney advised Conpl ai nant that, since August, 1984,
initial part-time contracts issued to teachers were
calculated in accordance with the above fornmula. At
heari ng, Bowden confirmed that, since 1984, initial

part-tine contracts had been issued to Dill, Moore,

Pechacek, and Preston. 8/ In response to questioning
8/ The letter of 1/24/89 indicated that there were five teachers who were
issued initial contracts in accordance with the fornula. At hearing,

however, Bowden stated that the reference to the fifth teacher, WIIians,
was in error.
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from Conpl ai nant's counsel, Bowden applied the formula
to DIl, Pechacek and Preston. 9/ In each case, the
application of the fornula produced a percentage which
was | ess than the percentage of the contract which had
been issued. When questioned regarding this
di screpancy, Bowden indicated that she had, in fact,
consi dered factors other than those set forth in the
f or mul a.

Bowden recalls that DIl was the only applicant
for the position and had indicated that he would not
work for less than a thirty-five percent contract.
Thus, while the application of the formula produced a
thirty-one percent contract, Bowden issued a thirty-
five percent contract. Pechacek, who by application of
the formula was entitled to a 40% contract, received a
50% contract. According to Bowden, she allowed
Pechacek extra prep tinme because Pechacek was invol ved
in a new "at risk" program which required the
devel opment of new curricul um Bowden acknow edged
that the application of the formula to Preston's work
hours would produce a 13% contract. Bowden recalls,
however, that she issued a contract at one and one-half
the formula product, i.e., 20% to conpensate Preston
for the fact that Preston was teaching two subjects
during the sane period, i.e., Art | and Art II.

As Conpl ai nant argues, Respondent's assertion,
contained in the letter of January 24, 1989, that the
formula had been used to determine the part-tine
contracts of other part-time enployes was offered as a
defense to Conplainant's allegation that Respondent had
engaged in discrimnatory conduct in making additional
assignnents to Gee, WIllians and O Keefe. As
Conpl ai nant further argues, the assertion that the
formula had been used to determine the part-tine
contracts of other enployes was contradicted by
Bowden's testinony at hearing, which denonstrated that
the application of the forrmula to each of the other
contracts, produced a percentage which was less than
the percentage of the contract which had been issued.
While Respondent's attenpt to justify the additional
assignnents by an erroneous assertion does support
Conpl ai nant's argunment that Bowden's clainmed rationale
for the decision to increase the work assignnents is
pretextual, the record, as a whole, persuades the
Exami ner ot herw se.

Bowden did not seek to evade answering the
guestions which denpnstrated that the contracts were
not issued in accordance with the fornmula contained in
the letter of January 24, 1989. Upon consideration of
Bowden's denmeanor at hearing, and the record as a
whol e, the Examiner is persuaded that, regardless of
the accuracy of the letter of January 24, 1989, Bowden
was truthful when she described the process used to
determine prior part-time contracts. Crediting
Bowden' s testinony, the Examiner is persuaded that the
formula set forth in the letter of January 24, 1989 had
been used by Bowden prior to the point in tine that she
i ncreased the assignments of Gee, WIlIlians and O Keefe.
The formul a, however, served as a base-line guide. As
Bowden deemed necessary, she considered factors other
than those set forth in the formula. It is not evident
that any of the other factors considered by Bowden in
previous years are applicable to Cee, WIlians or
O Keefe. The fact that Bowden applied the formula to
Cee, Bowden and WIlliams does not denonstrate
di scrimnatory treatnment.

To be sure, Princi pal Sternard was not
conversant with the formula. Sternard, however, was
not responsible for determ ning contract percentages,
or issuing part-tine contracts. G ven Bowden's rather
autocrati c management style, it is not surprising that
Sternard was not coversant with the formula.
Accordingly, Sternard's ignorance of the fornula does
not warrant the conclusion that the formula was not in
use prior to the instant dispute.
We find her anal ysis persuasive and have affirnmed her Findings of Fact as

Bowden was not asked to apply the formula to Moore's initial contract.
Moore's 1988-89 contract was grieved. Wen the grievance was resol ved,
Moore's contract was adjusted from 40% to 46% The 46% was derived by
using the formula (T. p. 186).
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to sane. W are satisfied that the work load formula provided the basic
structure for the District's response to the More grievance and that the
District did not apply the formula in a manner influenced by hostility toward
the Associ ati on.

As to the Association contention that the D strict's response was
viol ative of the Equal Pay Act, we need not and do not express an opinion as to
this assertion. The Association correctly argues that if the District's
response is violative of the Equal Pay Act, an inference can be drawn that the
District's desire to avoid a sex discrimnation claim was a pretext for its
action and that the District's true notive was retaliatory. Equally available
if the Association's understanding of the Equal Pay Act is correct is an
inference that the District was acting on a good faith but erroneous
understanding of its obligations under the discrimnation |aw. Critical to
acceptance of the inference which the Association asks us to draw from its
Equal Pay Act argunment is the underlying question of whether the District
possessed hostility toward the protected concerted activity of the Associationn
or enployes. Wthout persuasive evidence of such hostility, the Association's
i nfference beconmes |ess reasonable than the alternative inference we posed
above. W, like the Examiner, have reviewed the record and found no persuasive
evi dence of hostility toward the protected concerted activity herein. Wile we
acknow edge that the Association's admtted canpaign to have Bowden fired can
reasonably be seen as producing generic hostility by Bowlen toward the
Association for said efforts, it does not necessarily follow that her hostility
toward those who seek to end her enploynent will notivate her to retaliate
agai nst the Association whenever enployes engage in protected concerted
activity with the Association's assistance.

Thus, we have affirmed the Exami ner's disnissal of this allegation.

Al leged Violations of Sec. 111.70(3)(a)4, Stats.

The Examiner deferred this allegation to grievance arbitration. Thus,
she continues to have jurisdiction over same and has nade no final decision as
to the nerits of said allegation. The Association has not asked that we review
this portion of the Exam ner's decision and we nake no determ nations herein as
to the propriety of this interlocutory Exam ner order. Either party has the
right to file a petition for review after the Examner's final resolution of
this allegation.

Dated at Madi son, Wsconsin this 9th day of My, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairnan

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner

APPENDI X " A"
NOTI CE TO ALL EMPLOYES

Pursuant to an Order of the Wsconsin Enploynent Relations Commi ssion,
and in order to effectuate the policies of the Minicipal Enploynent Relations
Act, we hereby notify our enployes that:

1. W will not interfere with, restrain or coerce
District enployes in the exercise of their
rights guaranteed by Sec. 111.70(2), Stats.

Dated this day of May, 1991.

gjc
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By

B for the Cedar G ove-Bel gium  School
District

THI'S NOTI CE MUST BE POSTED FOR SI XTY (60) DAYS FROM THE DATE HERECF AND MUST
NOT BE ALTERED, DEFACED CR COVERED BY ANY NATERI AL.

gjc
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