STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

TEAVBTERS UNI ON LOCAL NO. 695,

Conpl ai nant,
: Case 89
VS. : No. 41527 MP-2180
: Deci sion No. 25947-A
SAUK COUNTY,
Respondent .
ear ances:

Previant, Coldberg, Uelnen, Gatz, MIler & Brueggenman, S.C., Attorneys

at Law, by Ms. Marianne Col dstein Robbins, 788 North Jefferson

Street, MIwaukee, Wsconsin 53202 on behal f of the Conpl ai nant.

M. Eugene Dunas, Cor poration Counsel, Sauk County, Sauk County
Cour t house, 515 Cak Street, Baraboo, Wsconsin 53913, on behalf of the

Respondent .

FI NDI NGS OF FACT, CONCLUSI ON CF LAW AND ORDER

Teansters Union Local 695, herein the Union, filed a prohibited practices
conplaint on January 10, 1989 wth the Wsconsin Enploynent Relations
Conmi ssion wherein it alleged that Sauk County, herein the County, had
conmtted a prohibited practice within the neaning of Sec. 111.70(3)(a)(4) Ws.
Stats., by refusing to bargain over the elimnation of certain job duties
i nvol ving Training Specialists/Case Managers. Hearing was held in this nmatter
on May 15, 1989 where the County filed an answer denying said allegations.
Briefs and reply briefs were received by August 15, 1989.

The Exam ner, having considered the pleadings and argunents of the
parties, makes and issues the follow ng Findings of Fact, Conclusion of Law and
O der.

FI NDI NGS OF FACT

1. The Union, a Ilabor organization, represents for collective
bargai ning purposes in one conbined bargaining unit certain nonprofessional
enpl oyes enployed in the County's Courthouse, its Departnment of Human Services,
and its H ghway Departnent.

2. The County, a nunicipal enployer, maintains its principal offices in
the Sauk County Courthouse, Baraboo, Wsconsin, and operates a Departnent of
Hurman Services which, since January 1, 1988 has operated a sheltered workshop
i n Reedsburg, Wsconsin, for its clients.

3. Prior to 1988, said workshop was operated by Tri-County Hunman
Services Center, which is now defunct. Effective January 1, 1988, about 40
enpl oyes fornerly enpl oyed by the Tri-County Human Services Board were hired by
the County and accreted to the bargaining unit represented by the Union.

4. The parties engaged in collective bargaining negotiations in the
latter part of 1988, with their first bargaining session being conducted on or
about Novenber 11, 1989. They reached a tentative settlenment on Decenber 14,
1988 for a two year contract, with the second year providing for a wage

reopener. Said contract - which was subsequently executed in February, 1989 -
has a grievance/arbitration procedure which culmnates in final and binding
arbitration and Article Il of said contract, entitled "Managenment Rights,"
provi des:

The EMPLOYER possesses the sole right to operate the County
and all managenent rights repose in it, subject only to
the express terns of this Agreenent. These rights
i nclude, but are not limted to, the follow ng:

A . To direct all operations of the EMPLOYER

B. To establish reasonabl e work rul es and schedul es of work;

C.To hire, pronote, transfer, schedule and assign enployees
in positions within the County;

F. To maintain efficiency of EMPLOYER operati ons;

G To take whatever action is necessary to conply with state
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or federal |aw
H. To i ntroduce new or inproved nethods or facilities;
| . To change existing methods or facilities;

J.To determne the kinds and ampunts of services to be
performed as pertains to EMPLOYER operations;
and the nunber and kind of classifications to
perform such servi ces.

L. To determine the nethods, neans and personnel by which
EMPLOYER operations are to be conducted;

5. Article XXIV of said contract, entitled "Entire Menorandum of
Agreenent," provides:

Thi s Agreenent constitutes the entire Agreenent between
the parties and no verbal statenents shall superseded
any of its provisions. Any anendrent suppl enent al
hereto shall not be binding upon either party unless
executed in witing by the parties hereto. Therefore,
the EMPLOYER and the UNIQN, for the life of this
Agreenent, each waive the right to bargain with respect
to any subject or matter not specifically referred to
or covered in this Agreenent. Waiver of any breach of
this Agreenent by either party shall not constitute a
wai ver of any future breach of this Agreenent.

6. During said negotiations, the Union tried to bargain over individual
wage cl assifications, but the County claimed that it was conducting a job audit
of certain professional positions and that, as a result, it was premature to
resol ve any questions regarding individual wage rates. The parties ultimtely
agreed to establish a study comrttee in 1989 to study the job classifications
of all enployes and they also agreed that the County would set aside an
unspeci fi ed sum of noney for any equity raises generated by said study.

7. There was no agreenent in negotiations that the three Training
Speci al i sts/ Case Managers, herein Training Specialists, at the Reedsburg
facility - Pauline Dietrich, Miry Bianco, and Deter Radke - would be
reclassified in said study or that they would be automatically entitled to a
subsequent wage increase generated by said study. Furthernore, there was no
mention of the Training Specialists in said negotiations even though Radke was
al so on the Union's bargai ning team

8. Dietrich, Bianco, and Radke throughout 1988 had direct talks wth
their imredi ate supervisor, Vocational Services Coordinator Denise Kass, over
their conplaints that they were performng nmany of the same duties as the
prof essi onal enpl oyes who were earning about $2.50 an hour nore than they and

that, accordingly, all three of them should be paid nore. The Training
Specialist's duties significantly increased between 1985-1988 because they had
to fill in the gaps caused by the failure of the Tri-County Human Services
Board to fill wvacant professional positions during that time frame.

Speci alists thus served as advocates for their clients in the community; they
did diagnhostic team reviews; they helped secure naxi num benefits for their
clients; they nonitored their clients' conpliance with nedications; and they
prepared daily and nonthly reports.

9. In response, Kass told themin the early part of the year that she
did not believe that the Training Specialists should be performng case
management duties and in July or August, she told them that she would be
recommending the hire of an additional full-time case nanager in the
prof essional bargaining unit to help relieve their case managenent duties.
Kass subsequently fornmally nade that recommendati on on or about Septenber 8,
1988 to the County's Personnel Committee which, in turn, denied it.

10. In Novenber, 1988, enploye Sue Hebel asked Comunity Treat nment
Manager Judy Pel | owski whether she would go froma five to a four day week by
not working on Mondays. Said permission was granted after it was determ ned
that Kass would fill in for Hebel on Mndays and that, furthernore, a Hunman
Services Worker | could be hired on a tenmporary basis with sone of the noney
gener ated by Hebel only working one | ess day a week.

11. On Decenber 4, and 5, 1988, the County decided on a six (6) nonth
trial basis to transfer the case managenent functions from the Training
Specialists to a newy hired limted term Human Servi ces Wrker who was outside
the bargaining unit and it subsequently did so on January 16, 1989. Sai d
reassi gnnent of duties was not resulted in any |layoffs of enployes or reduction
of their hours.
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12. After the parties reached their tentative agreement on Decenber 14,
1988, Dietrich, Bianco, and Radke met with supervisor Kass and Pel | owski where
t hey request ed addi ti onal conpensation for their case managenent
responsibilities. On January 4, 1989 they nmet with Director of Sauk County
Human Services Norman Brickl, Kass and Pellowski, with Brickl informng them
that the case managenent duties would be shortly taken away from them Radke
later that day informed Union Business Representative Ruth Ann Stodola about
the transfer of said duties. That was the first time she learned of said
transfer.

13. The Union earlier on January 10, 1989 filed the instant conplaint.
The Union has never requested to bargain over the transfer of said duties and
it has never filed a grievance over sane.

14. The County's decision to transfer the case managenent duties was
unrelated to the Training Specialists' request that said duties warranted extra
conpensati on.

Based upon the foregoing, the Exam ner nakes and issues the follow ng

CONCLUSI ON OF LAW

Sauk County has not violated Sec. 111.70(3)(a)4 Ws. Stats., by taking
away the case nanagenent duties fromthe Trai ning Specialists/Case Managers.

On the basis of the above and foregoing Findings of Fact and Concl usion
of Law, the Exam ner makes the follow ng

ORDER 1/

IT IS ORDERED that the conplaint filed in this matter be, and it hereby
is, dismssed inits entirety.

Dat ed at Madi son, Wsconsin, this 7th day of Novenber, 1989.

By

Anedeo G eco, Exam ner

1/ See footnote on page 4.

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmmi ssion nay authorize a comm ssioner or exam ner to nake

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a conmm ssioner or examiner nay file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the tinme for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the tinme another 20 days
for filing a petition with the conm ssi on.

- 3- No. 25947-A



SAUK COUNTY

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ON CF LAW AND ORDER

The Uni on argues that the County violated Sec. 111.70(3)(a)4 Ws. Stats.,
by wunilaterally removing the case managenent duties from the Training
Specialists in January, 1989, asserting that said renpval constituted a
mandat ory subject of bargaining under the Commi ssion's decisions in Town of
Sal em Dec. No. 18812-A (1982), and M Iwaukee Board of School Directors, Dec.
No. 21893-B (1986). The Union also asserts that their duties were taken away
in order to avoid bargaining over the higher wages the Training Specialists
were seeking, thereby constituting bad faith bargai ning under the Commi ssion's
decision in Dane County, Dec. No. 17893-B (1981), and that, furthernore, the
"County's nmotive is so strong that it could well be viewed as reprisal for
enpl oyees' wage denand in violation of Sec. 111.70(3)(a)l and 3," citing Cty
of Green Bay Public Schools, Dec. No. 23039-B (1986). Going on, it clainms that
"the notive of the County is particularly questionable given its failure to
notify the Union of the intended renoval of the job duties during the course of
bar gai ni ng. "

The County sees things differently. In support of the Mdtion to D smss
which it made at the hearing and which has been held in abeyance for
resolution, the County contends that the conplaint fails to state a cause of
action because the Union has failed to neet its burden of proof in establishing
that the parties in contract negotiations ever specifically discussed the
Training Specialists or ever agreed that their duties would remain the sane
pendi ng conpletion of the job study and that, accordingly, Article XXIV of the
contract, entitled "Entire Menorandum of Agreement," prevents the Union from
trying to alter the contract via its alleged understandi ng. The County al so
contends that the conplaint nmust be di sm ssed because the Union did not exhaust
the contractual grievance/arbitration procedure; because the Union has waived
its right to bargain over this matter; and because the Union is trying to
bargai n over a nonnandatory subject of bargaining.

The resol ution of the issue turns on bargaining history.

It is true, as the Union points out, that the County did not formally
inform the Union of its decision to take away the case managenent tasks from
the Training Specialists until January 4, 1989, several weeks after the parties
had reached agreenent on a new contract on Decenber 14, 1988. It is also true
that the Training Specialists throughout 1988 asked for a substantial wage
i ncrease to conmpensate them for performng said tasks and that the County knew
that the renoval of said tasks would save it from paying that additional
conpensation. Furthernmore, the record shows that there may have been nerit to
said request, since the Training Specialists over the years were given nore and
nore responsibilities. Lastly, there is no question but that the three
Trai ning Specialists are highly dedicated and conpetent enployes who perforned
all of the tasks expected of themin a difficult job environnent.

But having said all that, it is also true that the forner Tri-County
Human Servi ces body experienced severe nanagenent problens and that the County
tried to rectify them when it took over Tri-County's functions on January 1,
1988. (ne of those problens involved the Training Specialists' case nanagenent
duties - duties which they assunmed over the years by default because of the
absence of professional enployes who were better qualified to render the sane.
Thus, Kass flat-out told Dietrich, Bianco, and Radke in the beginning of 1988
that she did not believe that they should be performng any case nanagenent
functions. She subsequently told themin the sumrer that she was recomendi ng
the hire of a full-time professional to take over sone or all of those duties.
While her recommendation was later rejected by the County's Personnel
Conmittee on or about Septenber 8, 1988, said statenent put the three on
express notice that the County might take away their case managenent duties.
Furt hernore, since Radke was a union steward and was on the Union's bargaining
team said notice was constructively conveyed to the Union.

Hence, it was incunbent on the Union to halt any such possible transfer
of duties, particularly when it is renenbered that the parties here did not
conmence their negotiations until Novenmber 11, 1988. Nei t her the Union nor
Radke, however, ever brought up this subject in negotiations. Thus, it is
undi sputed that the County in negotiations never agreed that the duties of the
Training Specialists would remain the sane or that they would automatically
receive any additional wage increase by virtue of the joint job wage study
whi ch was to be conducted in 1989.

That being so, it can only be concluded that the Union waived any rights
to bargain over the transfer of said duties since the contractual Managenent
Rights' clause gives the County the right "to determ ne the nethods, neans and
personnel by which Enployer operations have to be conducted" and because it
also provides that it retains all nmnagenent rights which are not expressly
l[imted in the contract. The Union therefore is bound to the deal that it did
strike with the County - i.e., that the Training Specialists would be paid
certain hourly rates for 1989 which are set forth in Appendix B of the
contract. Since the County is paying those rates, it is honoring the terns of
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the bargain both parties struck regarding their conpensation.
Accordingly, it follows that the County has not refused to bargain over
this issue. The conplaint therefore is dismissed inits entirety.

Dat ed at Madi son, Wsconsin this 7th day of Novenber, 1989.

By

Anedeo G eco, Exam ner

sh
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