STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

QAKHI LL CORRECTI ONAL | NSTI TUTI ON,
LOCAL 3021, DI STRICT COUNCI L 24,
AFL-Cl O, and W SCONSI N STATE
EMPLOYEES UN ON,

Conpl ai nant s, Case 263
: No. 41528 PP(S)-151

VS. Deci si on No. 25978-A

STATE OF W SCONSI N, and OAKHI LL
CORRECTI ONAL | NSTI TUTI ON,

Respondent s.

Appear ances:
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Counci| 24, AFL-CIQ and Wsconsin State Enpl oyees Union.
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FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

QGakhill Correctional Institution, Local 3021, District Council 24,
AFL-CI O, and Wsconsin State Enployees Union, filed a conplaint with the
W sconsi n Enpl oyment Rel ati ons Commi ssion on January 6, 1989, alleging that the

State of Wsconsin, and Qakhill Correctional Institution, had commtted unfair
| abor practices within the neaning of Secs. 111.84(1)(e), 111.92(3), 111.92(4)
and 111.93(3), Stats. In a letter to the parties dated February 15, 1989,
WIlliam C  Houlihan, the Conmi ssion's Coordinator of Mediation, confirmed the
parties' mutual willingness to hold the scheduling of a hearing on the matter
in abeyance pending the parties' infornal efforts to resolve their dispute.

These efforts proved unsuccessful, and on April 21, 1989, a pre-hearing

conference was held before Richard B. MlLaughlin, an Examiner on the
Conmi ssion's staff. At that pre-hearing conference the parties agreed to set a
heari ng date of August 28, 1989, to pernt the nmatter to be addressed in then
on-goi ng collective bargaining sessions. On April 24, 1989, the Conmi ssion
formally appointed Richard B. MlLaughlin to act as Examiner to nmake and issue
Fi ndi ngs of Fact, Conclusions of Law and Order, as provided in Sec. 111.84(4),
and Sec. 111.07, Stats. On August 14, 1989, the State filed its answer to the
conpl ai nt. Hearing on the matter was conducted in Madison, Wsconsin, on
August 28, 1989. A transcript of that hearing was provided to the Conmi ssion
on August 29, 1989. The parties agreed at that hearing that the issues posed
were legal in nature and could be posed by notion. They further agreed to the
nmotion and briefing schedule. In response to that schedule, the State filed a
notion for summary judgenent, a brief in support of the notion and supporting
docunments with the Conmmission on Septenber 19, 1989. The Union filed a
responsive brief and supporting documents with the Commission on Cctober 2,
1989. The State conpleted the agreed upon briefing schedule by filing a reply
brief with the Conm ssion on Cctober 12, 1989.

FI NDI NGS OF FACT

1. Local 3021, District Council 24, AFL-CIO referred to below as the
Union, is a |abor organization which represents certain enployes of the Qakhill
Correctional Institution. The Union is a local affiliated with AFSCVE

Counci| 24, Wsconsin State Enployees Union, AFL-CIO which is referred to
bel ow as WSEU. The WBEU maintains its offices at 5 COdana Court, Madison,
W sconsin 53719.

No. 25978-A

2. The State of Wsconsin, referred to below as the State, is an
enpl oyer which has del egated responsibility for collective bargaining purposes
to the Departnment of Enploynent Relations, which maintains its offices at
137 East W/l son Street, Madi son, Wsconsin 53707-7855.

3. The State, through the Division of Corrections of the Departnent of
Health and Soci al Services, operates a mninum security correctional
institution known as the QGakhill Correctional Institution, which is referred to
bel ow as OGakhill. Catherine Farrey is currently the Superintendent of Cakhill.

4. The WSEU and the State are parties to a collective bargaining
agreenent in effect, by its terns, from Novenber 6, 1987, to June 30, 1989.
This agreenent is referred to below as the Master Agreenent. The WSEU and the

State have agreed to extend the effective date of the Master Agreenent until



agreement on a successor agreenent has been reached. The Master Agreenent
contains, anmong its provisions, the follow ng:
ARTI CLE VI
HOURS OF WORK

Section 15: Alternative Wrk Patterns

6/ 15/ 1 Alternative work patterns include flexible
time, non-standard workweek enploynment, part tine
enpl oynent, job sharing and other patterns that may be
devel oped between the parti es.

6/ 15/ 4 (SPS) The Enployer agrees that reasonable

efforts will be made to explore the possibility of
i nplenenting alternative work patters i1n appropriate
work environnments. Inplenentation of alternative work

patterns or any variation thereof shall be by nutual
agreenment between the Enpl oyer and the Union.

6/15/6 Mitual agreenent can be reached on the | ocal
level or at the appropriate division or departnent
| abor - managenent neeti ng.

ARTI CLE XI

M scel | aneous

Section 2: Union-Managenment Meetings
11/2/1(BC, SPS, T) The State agrees to continue the

exi sting Union Managenent neetings . . . Such neetings
shall be held once every nonth unless nutually agreed
ot her wi se.

11/2/5(BC, CR, T, SPS) Al other aspects of the
af orementioned neetings including tine and |ocation
shall be determined by the local Union and |ocal
managenent .
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11/ 2/ 9 Agenda

Items to be included on the agenda for the
af orenenti oned Labor-Managenment neetings are to be
submtted at least five (5) days in advance of the
schedul ed dates of the nmeeting if at all possible. The
pur pose of each neeting shall be:

(9A) (SPS) Negotiate hours of work, work schedules
overtine assignments and the procedures for the
adm ni strative investigation of citizen conplaints. In
the event no agreenent is reached, either party nmay
appeal to arbitration pursuant to the procedures of
Article 1V, Section 2, step Four except that the
decision of the arbitrator shall be advisory. If the
advisory award is not inplenented by |ocal nanagenent,
a representative of the departnment, a representative of
the Departnent of Enpl oynent Rel ati ons, and a
represent-ative of the Wsconsin State Enpl oyees Union,
District GCouncil 24, wll neet to discuss the
i mpl erent ati on of the award.

ARTI CLE XI | |

Enpl oyee Benefits

Section 6: Paid Annual Leave of Absence (vacati on)

13/6/1 The Enpl oyer agrees to provide enployes with a
formal paid annual |eave of absence plan (vacation) as
set forth bel ow

13/6/10 Wthin the basic franework provided above the
i npl enentation and application of the provisions of
this section and all other aspects of vacation
scheduling shall be determined by the local Union and
| ocal managenent within sixty (60) days. Agr eenent s
reached under the provisions of this section will be
reduced to writing.

The WBEU and the State have been parties to a nunber of collective bargaining
agreenments during the 1980's. Each of those agreenents has had an expiration
date of June 30 of an odd-nunbered year, thus corresponding to the years of the
State's biennium Each of those agreenents has been extended beyond its
nom nal expiration date to the date that the WBEU and the State were able to
reach agreenent on a successor.

5. The Union and Gakhill managenent reached a |ocal agreement on
certain conditions of enploynent at Qakhill. This agreenent is referred to
below as the Local Agreenent, and contains, anong its provisions, the
fol | owi ng:

AGREEMENT BETWEEN
OAKHI LL CORRECTI ONAL | NSTI TUTI ON
LOCAL #3021

As authorized in Article X, Section 2 and other
articles of the WBEU agreenents (Blue Collar and Non-
Building Trades, and related Bargaining Units) that
apply, the followi ng represents a negotiated agreenent
bet ween  Gakhil | Correctional Institution and the
Wsconsin State Enployees Union Local #3021. Thi s
agreenment is limted to those enpl oyees assigned to and

working at Qakhill Correctional Institution and in no
way affects enployees assigned to any other facility
under Local 3021's jurisdiction. On those natters

where this agreement is silent, the agreenent between
the State of Wsconsin and WSEU shal |l prevail.

Thi s agreenent supersedes all other previously witten
or unwitten |ocal agreenents on the subjects contained
her ei n.

Either party may initiate negotiations of proposed
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additions, deletions, or changes to this contract by
giving notice of their intent at the regular Labor/
Management meeti ngs.

Thi s agreenent shall extend until a new |local contract
between the two (2) parties has been negoti at ed.

Al provisions of this agreenent are effective on date
of signing excepting those provisions relating to
Correctional Oficers overtine which shall take effect
April 19, 1981.

The Local Agreenent includes the signatures of Mchael D. Brown, then President
of the Union, and of Andrew W Basinas, then Superintendent of Gakhill. Those
signatures are dated "3-25-81". The Local Agreenent was anmended, through the
agreenent of the Union and Qakhill Managenent, on June 17, 1981; Cctober 29,
1981; Cctober 13, 1983; and Cctober 25, 1983. The Local Agreement covers,
anong ot her subjects, hours of work, overtine and vacati on scheduling.

6. Farrey sent a nenp entitled "Absence of Local Agreenent" and dated
July 11, 1988, to John Thonpson, the President of the Union. That nmeno reads as
fol | ows:

As you know in Septenber, 1986, Local 3021 and CC
Managenment Negotiating Teans began nmeeting to update
the Local Agreenent dated March 1981.

In early February, 1988, the teans had reviewed all
itens that were presented by both parties for |ocal
agreenent and had devel oped a draft of a new agreenent.
You indicated you would need to review the draft
proposal with representative Don Frisch from Council 24
before the draft could be approved by Local 3021 for
tentative agreenent.

In early March, 1988, (the letter is undated), you
presented to Rita Smick, Personnel Manager, a page of
changes. You indicated M. Frisch felt those changes
shoul d be brought to our attention. On March 11, 1988,
Ms. Smick wote you a nenorandum addressing each of
the itens on your letter and asking that if you w shed
to discuss any of the itens to contact her by March 17,
1988. You did not contact her.

At the March 10, 1988, Union/Managenent neeting you
i nfformed nanagenent that M. Frisch had advised you
that you had a tentative agreement and a ratification
vote woul d need to be taken. You said the ratification
vote would nost likely take place before the end of
Mar ch.

On April 5, 1988, Ms. Smick sent you a nmenorandum
indicating that although she had not been officially
i nffornmed, she had heard the proposed |ocal agreenent
was not ratified. She asked for confirmation of this

and what, if any, suggestion you had for acquiring
| ocal agreenent at OCl. You did not reply to this
request.

At the April 14, 1988, Union/Managenent neeting, you
i nfformed managenent that the tentative |ocal agrenent
had not been ratified. Ms. Smck then asked you to
put in witing by the end of the nonth those itens that
the union felt precluded ratification. At the end of
April, OCl Managerment had not received the requested
i nfformation fromyou.

On May 3, 1988, Ms. Snmick sent to you a menorandum
indicating she had not received the requested
information and asking you for it within the next week
or two.

Al so, between April 5, 1988, and the Union/Managenent
neeting on June 16, 1988, Ms. Smck had verbally asked
you for this witten information on at least two

occasi ons.

At the June 16, 1988, Union/Managenent neeting,
Managerment had still not received this requested
i nfornmation. You did say during the neeting that

trades and the issue of working for missed overtine
were concerns. As of this date, we have not heard from
Local 3021 indicating any interest in resolving the
i ssues or in resum ng negotiations.
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It has been our position that the March 1981 | ocal
agreement terminated on June 30, 1987 with the
Decenber 5, 1985 to June 1987 Master Contract, but as
long as efforts were being nmade to renegotiate a
revised |ocal agreenent, we would tenporarily extend
the provisions of the old local agreement which
contai ns many out dated provisions.

Despite the nany efforts on Ms. Snick's part to obtain
information from you regarding the status of the
tentative agreenent, you have not denpbnstrated any
interest in communicating with us or in resolving any
out st andi ng i ssues.

Accordingly, after consulting with the D vision of
Corrections Ofice of Human  Resources, and the
Departnment of Health and Social Services, Bureau of
Personnel and Enpl oyment Relations, we believe we are
at an inpasse in our negotiations and are fornally
noti fying Local 3021 that the 1981 agreenent will no
| onger be effective as of 11:59 p.m July 30, 1988.
Beginning at 12: 00 a.m midnight on July 31, 1988, we
will adhere to the provisions of the Master Contract
where there is specific |anguage concerning |locally
negotiable itens. Were there is no specific |anguage,
we will adhere to the procedures as noted bel ow

It is our intent to issue, on or about July 18, 1988, a
copy of the procedures listed in this nmenorandumto all
affected enployees in order to insure they are fully
awar e of the changes.

If you have an interest in seriously discussing and
resolving the issues that may have caused vyour
nmenbership to reject the tentative agreenent, please
contact Rita Sm ck.

The July 11, 1988, meno covers, anong other subjects, hours of work, overtine
and vacati on schedul i ng.

7. The State did not, by issuing the July 11, 1988, neno and by
term nating the Local Agreenent, engage in bad faith or surface bargaining.
The Master Agreenent generally authorizes negotiations at the local |evel

between the Union and Qakhill rmanagenent on certain subjects. The Master
Agreenent does not specifically provide that the Local Agreenent shall extend
beyond July 30, 1988. The Union and Gakhill nanagement have not rmutually

agreed to extend the Local Agreenent beyond July 30, 1988. The ternms of the
Local Agreenment can not be considered to be in effect beyond July 30, 1988.

CONCLUSI ONS OF LAW

1. The Union is a "Labor organization® wthin the neaning of
Sec. 111.81(12), Stats.

2. The State is an "Enployer” within the meaning of Sec. 111.81(8),
Stats.

3 Under no interpretation of the facts alleged by the January 6,

1989, conplaint and its subsequent anendnents, can the terns of the Local
Agreenent be considered enforceable under Secs. 111.84(1)(a), (d) or (e),
Stats., beyond July 30, 1988. Thus, the issuance of the July 11, 1988, neno
and the termin-ation of the Local Agreenent by QCakhill managenent do not raise
any factual or legal issue renediable under Secs. 111.84(1)(a), (d) or (e),
Stats.

ORDER 1/
The conplaint filed on January 6, 1989, and its subsequent anendnents,
are di sm ssed.
Dat ed at Madi son, Wsconsin this 6th day of Decenber, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

Ri chard B. McLaughlin, Exam ner
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1/

Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmission may authorize a comm ssioner or exam ner to make
findings and orders. Any party in interest who is dissatisfied with the
findings or order of a conmssioner or examiner may file a witten
petition with the conmssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the conm ssioner or exam ner was nailed to the |ast
known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the commi ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evidence submtted. If the commission is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conmi ssion.
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DEPARTMENT OF EMPLOYMENT RELATI ONS
(SECURITY & PUBLI C SAFETY)

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

BACKGROUND

The conplaint filed by the Union alleges State violations of
Secs. 111.84(1)(e), 111.92(3), 111.92(4) and 111.93(3), Stats. At  the
August 28, 1989 hearing on this matter, the Union anended the conplaint to drop
any allegation that the State's conduct violated Secs. 111.92(3), 111.92(4),
or 111.93(3), Stats, and to add the allegation that the State's conduct
violated Secs. 111.84(1)(a) and (d), Stats. The Parties also stipulated that
the issues stated by the pleadings were legal in nature, and could be posed on
a notion for summary judgenent. The parties agreed that for the purpose of
addressing the notion, the facts alleged in the conplaint could be treated as
if they were accurate, and that if further facts were necessary, they would be
supplied in the course of the briefing schedule. Each party attached
affidavits to their brief, and neither party has contested the facts alleged in
those affidavits.

THE PARTIES POSI Tl ONS

The State's Mtion For Sunmary Judgenent And Supporting Brief

The State poses the notion for sunmary judgenent thus:

The respondent hereby noves the Wsconsin
Enpl oynent Relations Conmission to enter sunmmary
judgnment for the respondent as provided by sec. 227. 46,
Stats., and ERB 20.11, Ws. Admn. Code on the ground
that the pleadings filed herein show that there is no
genui ne issue of material fact and that the respondent
inentitled to judgnent as a matter of |aw

Noting that "the material facts are not in dispute", the State argues that "the
conplainant's legal theory is premsed on two nmaterial msunderstandi ngs". The
two m sunderstandi ngs are the Union's assunptions that the Local Agreement is a
col l ective bargaining agreenent under the SELRA, and that the Local Agreenent
"has force and effect independent of the collective bargaining agreenent
pursuant to which it was negotiated". There are, according to the State, at
| east five characteristics which distinguish the Mster Agreenent from the
Local Agreenent: "the parties; its source of authority (SELRA as opposed to
the collective bargaining agreenment itself); its content; the process by which
it acquires effect; and its uniqueness". From this it follows, the State
asserts, that even if Qakhill acted in a manner inconsistent with the Local
Agreenent, its actions could not have violated Sec. 111.84(1)(a) or (d), Stats.
That the Local Agreenment has no force independent of the Master Agreenent is
definitively established, according to the State, by an award issued by

Arbitrator Kerkman. Beyond this, the State argues that the Kerkman award
conclusively establishes that there can be no finding of a violation of Sec.
111.84(1)(e), Stats., in this mtter since that award "involved the sane
parties, collective bargaining agreenent, and substantive issue". Since there

"are no material factual disputes and the issue presented is a question of
law', and since the record establishes that the Local Agreenent is not an
i ndependently enforceable agreerment, it follows, according to the State, that
the conpl ai nt nmust be di sm ssed.

The Uni on's Responsive Bri ef

The Union contends that "Article VI, Section 15, Paragraph 1, et seq.,
page 54; Article X, Section 2, Paragraph 9, et seq., page 90 and Article X I1,
Section 6, Paragraph 10, et seq., page 121" establish that "(t)he present Local
Agreenent . . . was created and authorized by the nmster Labor Agreenent".
Noting that the Master Agreenent was negoti ated between the WSEU and the State,
and that the Master Agreenent was ratified as required by the SELRA, the Union
concludes that "(a)t the end of each fiscal bienniumnew |life was breathed into
the Local Agreenent". The nost recent exanple was "sonetine after Novenber 6,
1987, when the State Legislature agreed with the parties 1987-1989 collective
bar gai ni ng Agreenent and passed enabling, ommibus |egislation approving sane".
Beyond this, the Union asserts that the Local Agreenent, by its own terns,
"recogni zes its ongoing validity". Noting that the relevant |anguage of the
Local Agreenment "is clear and unambi guous”, the Union contends that:

This Union's position is clear, straight-forward and
supported by common sense. The Local Agreenent is a
col l ective bargai ning Agreenment because it |ooks Iike
one, reads like one, is identified as such and served
as one for seven plus (7+) years.

-7- No. 25978-A



The Union concludes that "the State's Mtion for Summary Judgnment should and
must be deni ed".

The State's Reply Brief

Noting that the Union's brief "does not challenge any of the facts
asserted" by the State in its brief, and that the Union did not "present any
additional facts", the State concludes that the facts are not contested.

Beyond this, the State asserts that: "local agreenents are enforceable during
the term of the collective bargaining agreenment under which they were entered
into or until subsequently term nated by one of the parties". Acknowl edgi ng

that the Master Agreenent was duly ratified by the State and the WSEU, the
State contends that the Union incorrectly assumes that the Legislature breathes
new life into such local agreenents by ratifying naster agreenents. Thi s
assunption, according to the State, is not supported by |anguage in the Mster
Agreenent and viol ates common sense by creating local agreenments "that could
remain in effect in perpetuity". Beyond this, the State contends that the
Union's assunption is contrary to the Kerknman award which, although not
technically applicable under res judicata, is dispositive here. Beyond thi s,
the State asserts that the Tanguage of the Local Agreenent quoted in the
Union's brief "can not operate to create authority or power which does not

ot herwi se exist". Because such authority is not given by the Master Agreenent,
it follows, according to the State, that the | anguage of the Local Agreenent is
of no relevance to this natter. Noting that the citations of authority

included in the Union's brief are merely "general rules of interpretation", the
State asserts that they should have no bearing on the issue posed here, which
focuses on "the operative effect of negotiation and ratification of subsequent
col l ective bargaining agreenents on preexisting |ocal agreenents". The State
concludes that the Kerkman award is the decisive authority on this issue, and
reasserts its request that the conplaint be dismssed.

DI SCUSSI ON

The Conmission, 2/ with judicial approval, 3/ has authorized exam ners to
determine pre-hearing notions to dismss. Hearing was conducted in this nmatter
on August 28, 1989. At this hearing, the Union and the State stipulated the
factual basis upon which the present notion could be addressed. They al so
reserved a right to request further hearing if the stipulated basis for
addressing the notion was determned to be insufficient by either party or the
exam ner. The reservation of a right to further hearing makes the present
notion, in effect, a pre-hearing notion to dismss. The standard appropriate
to determining the nerit of a prehearing notion to dismiss has been stated
t hus:

Because of the drastic consequences of denying an
evidentiary hearing, on a notion to dismss the
conplaint rnust be liberally construed in favor of the
conplainant and the notion should be granted only if
under no interpretation of the facts alleged would the
conpl ainant be entitled to relief. 4/

The Union and the State stipulated that the facts alleged could be drawn from
the conpl ai nt and from subm ssions included with the briefing schedul e.

The conplaint, as anended at the August 28, 1989, hearing, alleges State
violations of Secs. 111.84(1)(a), (d) and (e), Stats. In anending its
conpl ai nt, t he Uni on noted that the alleged State violation of
Sec. 111.84(1)(a), Stats., was derivative in nature. Thus, the legal issues
posed here focus on Secs. 111.84(1)(d) and (e), Stats.

The Union noted at the August 28, 1989, hearing that the anmended
conpl aint does not pose any issue regarding bad faith or surface bargaining by
the State. It follows fromthis that the anended conpl aint focuses on whether
the terns of the Local Agreement are enforceable under either Sec. 111.84(1)(d)
or (e), Stats. The issue of the enforceability of the terns of the Local
Agreenent is posed by Farrey's July 11, 1988, neno which term nated the Local

2/ See County of Waukesha, Dec. No. 24110-A (Honeyman, 10/87), aff'd Dec.
No. 24110-B (WERC, 37/88).

3/ See Village of River Hlls, Dec. No. 24570 (WERC, 6/87), aff'd Dec.
No. 87-CV-3897 (G rC Dane County, 9/87), aff'd Dec. No. 87-1812 (C App,
3/ 88). The procedural history of the case is summarized in Village of
River HIlls, Dec. No. 24750-B (G eco, 4/88).

4/ Unified School District No. 1 of Racine County, Wsconsin, Dec. No.
15915-B (Hoornstra with final authority for WERC, 12/77), at 3.
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Agreement as of 11:59 p.m on July 30, 1988.

The Uni on has not established any basis upon which a State violation of
Sec. 111.84(1)(d), Stats., could be found. Even assuming the Local Agreenent

is an i ndependent | y enf or ceabl e coll ective bar gai ni ng agr eenent ,
Sec. 111.84(1)(d), Stats., can not make the terns of the Local Agreenent,
standi ng al one, enforceable. That section nmakes it an unfair |abor practice

for the State to "refuse to bargain collectively on matters set forth in s.
111.91 with a representative of a majority of its enployes in an appropriate

collective bargaining unit". "Collective bargaining" 1is defined in
Sec. 111.81(1), Stats., to require "the state as an enployer, by its officers
and agents, and the representatives of its enployes, to neet and
confer . . . in good faith . . .". Sec. 111.81(1), Stats., further notes that
the "duty to bargain . . . does not conpel either party to agree to a proposal
or require the making of a concession”". Because the duty to bargain does not

conpel agreenent, it follows that the terns of the Local Agreenent, standing
al one, are not enforceable under Sec. 111.84(1)(d), Stats.

Wth this as background, any possible violation of Sec. 111.84(1)(d),
Stats., denands that the Union establish either that Farrey's July 11, 1988,
menmo constitutes a bad faith repudiation of a specific agreenment to extend the
Local Agreenent until the negotiation of a successor, or that the State was
under a legal obligation to honor the ternms of the Local Agreenent during the
gap between the expiration of the Local Agreenent and agreenent on its
successor. Neither line of argument can be persuasive on the present record.
The Union has stipulated that it is not alleging that the State has bargai ned
in bad faith. This stipulation forecloses any conclusion that the State,
through Farrey's July 11, 1988, neno, issued a bad faith repudiation of a
specific agreenent to extend the term of the Local Agreenent. Nor is it
possible to conclude, on the present record, that the State was under a | egal
obligation to honor the terms of the Local Agreenment during the gap between its
expiration and agreenent on its successor. Such a legal obligation assunes the
exi stence of a contractual hiatus, and the Union's argunments assert that no
contractual hiatus has occurred. As the Union puts it, the Local Agreenent has

"ongoing validity". This ongoing validity assumes that due either to the
| anguage of the Master Agreenent, or to the reference in the Local Agreenent
that "(t)his agreement shall extend until a new local contract . . . has been
negoti ated", or both, the Local Agreenent has not expired. These argunents

presunme that the terns of the Local Agreement are enforceable standing al one,
and thus nust arise under Sec. 111.84(1)(e), Stats.

The dispute thus focuses on Sec. 111.84(1)(e), Stats. For the State's
action in termnating the Local Agreenent to violate Sec. 111.84(1)(e), Stats.,
that agreenent nust be enforceable. Arguably, the Local Agreenment can be
enforceable on its own terns or by the terns of the Master Agreenent.

There is no basis in the present record for a conclusion that the Local
Agreenment can be effective solely on its own terns. The Union and the State
agree, and the Local Agreenent specifically notes, that the Local Agreenent is
"aut hori zed" by a master agreement. The Union cites no basis in the SELRA to
ground a conclusion that the Local Agreenent can be enforceable except as
aut horized by a naster agreenent. This is not to say the Local Agreenent can
not be effective. It is undisputed that the then effective naster agreenent
aut hori zed the negotiation of the Local Agreement in 1981, and that the Local
Agreenent has been effective from that date at |east through July 30, 1988.
The dispute posed here is whether the Local Agreenent can be considered
ef fective beyond July 30, 1988.

Sone authorization in the Master Agreenent nust be present to nake the
Local Agreenent effective beyond July 30, 1988. None, however, has been
denonstrated by the Union. As preface to a discussion of this point, it is
necessary to sketch the factual background. Bargai ning on a successor to the
Local Agreenent began in Septenber of 1986. This bargaining woul d have been
authorized under the terms of the 1985-87 collective bargaining agreenent
between the WSEU and the State. The |ocal negotiations between Qakhill and the
Uni on continued through the nominal term of the 1985-87 collective bargaining
agreenent and its extension by the WSEU and the State. The |ocal negotiations
remai ned unresol ved as of Novenber 6, 1987, which is the effective date of the
Mast er Agreenent. The Local Agreenent was continued in effect throughout this
peri od. Farrey's meno terminated the Local Agreenent as of July 30, 1988,
during the nominal termof the Master Agreenent.

Agai nst this background, for the Local Agreenent to be effective beyond
July 30, 1988, it is necessary for the Union to show either that the Master
Agreenent specifically authorized the continuing effectiveness of the Local
Agreenment, or generally authorized the continuing effectiveness of the Local
Agreenent through its reference that: "This agreenment shall extend until a new
local contract . . . has been negotiated".

There is no basis in the record to conclude that the Master Agreenent

specifically authorized the continuing effectiveness of the Local Agreenent.
Each of the provisions of the Master Agreenent cited by the Union authorize
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negoti ations, not a specific agreenent. Article Xl specifically underscores
that the authorization involved is of negotiations by specifying procedures to

govern circunstances "(i)n which no agreement is reached". There is no
possibility of a factual dispute on this point, since the Union does not
contend the State has bargained in bad faith. If the Master Agreenent

specifically authorized the continuing effectiveness of the Local Agreenent,
and the State repudiated that authorization, the repudiation would arguably
constitute bad faith bargaining, and would, in any event, be actionable as a
breach of the Master Agreenent under the grievance procedure established in
that agreenent. In sum the present record denonstrates no specific
authorization in the Master Agreenent for the continuing effectiveness of the
Local Agreenent, and poses no potential issues of fact on this point.

The sole renaining possible basis for the enforceability of the Local
Agreenment beyond July 30, 1988, is that the Master Agreement generally

authorized the reference in the Local Agreenent that: "This agreenent shall
extend until a new local contract . . . has been negotiated'. This basis can
not be nade persuasive. Doing so would create a contract of indefinite

duration, contrary to the provisions of the SELRA

As preface to discussion of this point, it is necessary to note that the
reference noted above can not be taken as a specific agreement by the Union
and Qakhill to indefinitely extend the Local Agreenment during the present
negoti ati ons. Doing so would nmake Farrey's July 11, 1988, neno the specific
repudi ation of an agreenment reached during the course of the present
bar gai ni ng. Such conduct woul d arguably constitute bad faith bargaining, and as
noted above, the Union has acknow edged the present matter does not question
bad faith bargaining on the State's part. The Union's argunent on this point
is, then, legal in nature and traces the enforceability of the reference noted
above to its origin in 1981.

The Union's argunment can not be accepted wi thout nmking the Local
Agreement a contract w thout any expiration date. The Local Agreenent, by its

ternms, was nade generally effective on the "date of signing", which was
March 25, 1981. Certain provisions were specifically excepted, but were made
effective "April 19, 1981". No expiration date is stated in the Local
Agreement, which sinply notes it is to remain effective "until a new |ocal
contract . . . has been negotiated". 5/

The absence of any expiration date in the Local Agreenment can not be
interpreted to create a contract of indefinite duration w thout violating the
terns of the SELRA Sec. 111.92(3), Stats., provides that "Agreenents shall
coincide with the fiscal year or biennium. Sec. 111.92(4), Stats., provides:
"It is the declared intention under this subchapter that the negotiation of
coll ective bargaining agreenents . . . shall coincide with the overall fiscal
pl anning and processes of the state". The WMaster Agreenent recognizes the
force of these provisions by providing a fixed duration which coincides wth
the State's biennium Thus, it can not be persuasively asserted that the
Mast er Agreenment has generally authorized a reference in the Local Agreenent
which the SELRA does not authorize for a naster agreenent. Nor can the
assertion be made persuasive by inplying that the Local Agreenent is assumed to
expire with a master agreenent, and that the reference extending its termis a
speci fic agreenent governing the present negotiations. As noted above, doing
so would nake the July 11, 1988, menp an arguably bad faith repudiation of a
specific agreement and the Union has noted it is not asserting that the State
has bargained in bad faith.

The Union's assertion that the Legislature's approval of the Master
Agreenment "breathed . . . new life" into the Local Agreenment can not be
accept ed. The Legislature approved the |anguage of the WMaster Agreenent,
whi ch, as noted above, generally authorizes negotiations on the local Ievel,
but does not expressly effect any specific |ocal agreenent. The Union has not
denonstrated how the Legislature's action regarding the Master Agreenent can be
viewed to make effective the specific terns of the Local Agreenent.

In sum the Union and the State agree that the core of the anended
conplaint is the enforceability of the terms of the Local Agreenment beyond
July 30, 1988. The anended conplaint asserts the Local Agreenent can be

5/ Cf. to Cty of Sheboygan, Dec. No. 19421 (WERC, 3/82). The MERA and
SELRA provisions on length of agreements are dissimlar (Cf. Sec.
111.70(3)(a)4, Stats., to Sec. 111.92(3), Stats). The Conm ssion's
comments from Sheboygan (at 8) are, however, relevant to this matter:
"I'n anal yzing the duration |language in question, it is readily apparent
that said | anguage provides for an indefinite duration by providing that
the agreement would stay in effect " . until a successor agreenent is
reached". The conpl ete duration proposal in Sheboygan reads thus: "This
Agreenent shall be effective when signed by both parties and shall remain
in full force and effect until its expiration date, Decenber 18, 1981 or
until a successor agreenent is reached".
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enforced under Secs. 111.84(1)(d) or (e), Stats. Even assuming the Local
Agreenent is enforceable as a collective bargaining agreenent, it is not
enforceable, by its terns, under Sec. 111.84(1)(d), Stats., since the duty to
bargai n does not conpel the making of a specific concession. Because the Union
does not contend that the State has bargained in bad faith, and because the
Uni on contends the Local Agreenent has ongoing validity, uninterrupted by any
gap in its effectiveness, there is no issue posed under Sec. 111.84(1)(d),
Stats., that the State was under a legal duty to honor the terns of the Local
Agreenment until a successor was negotiated. It follows that the record
presents no legal or factual basis to ground the Union's allegation that the
State has violated Sec. 111.84(1)(d), Stats.

Nor does the record present any legal or factual basis to ground the
Union's allegation that the State has violated Sec. 111.84(1)(e), Stats. The
Local Agreenent is effective through the authorization of the Master Agreenent.
The Master Agreenent generally authorizes negotiations at the local |evel, and
does not expressly effect the specific terms of the Local Agreenent. At the
time the Master Agreenment, by its terns, becane effective, negotiations were
occurring at the local level to reach a successor to the Local Agreenent.

Those negotiations broke down in July of 1988, and Qakhill nanagenent
term nated the Local Agreenment. This occurred during the nominal term of the
Mast er Agreenent. The Union has offered no persuasive basis to conclude the

Master Agreement specifically authorized the effectiveness of the Local
Agreenent beyond July 30, 1988, or generally authorized such effectiveness
through the reference in the Local Agreenent that it would remain in effect
until its successor was negoti ated. No specific authorization for such an
extension can be found on the face of the Mster Agreenent, and reading the
cited reference from the Local Agreenent to have that effect would nake the
Local Agreenent a contract of indefinite duration, contrary to the ternms of the
SELRA. It follows that the record presents no legal or factual basis to ground
the Union's allegation that the State has violated Sec. 111.84(1)(e), Stats.

Because the alleged violation of Sec. 111.84(1)(a), Stats., is
derivative, the conclusions reached above regarding Secs. 111.84(1)(d) and (e),
Stats., establish that no statutory violations can be found on the present
record.

Before closing, it is necessary to limt the scope of the discussion
entered above to the issue of the enforceability of the Local Agreenent beyond
July 30, 1988. The concl usions stated above have no bearing on whether the

WSEU and the State or the Union and Gakhill managenment can extend an agreenent
beyond its nominal expiration date. The WSEU and the State have done so, and
the Conm ssion has recognized the validity of such agreenents. 6/ Such
agreenents define the parties' rights and obligations during the period between
the expiration of one contract and agreenment on its successor. |n the absence
of such agreenents those rights and obligations are unclear under current |aw,
and have proven a fertile field for litigation. 7/ Extension of a contract

beyond its nomi nal expiration date is, then, well founded in policy and in the
Conmi ssion's case | aw.

The conclusion that reading the Local Agreenent as the Union asserts
woul d create a contract of indefinite duration contrary to the SELRA has, then,
no bearing on whether bargaining parties can extend a contract beyond its
nom nal expiration date. The Local Agreenent at issue here has no expiration
date, and if read as the Uni on requests, would have none.

That the Master Agreement, by its terns, has expired has no bearing on
the issues posed here. The Master Agreenent has been extended by the WSEU and
the State. As of July 31, 1988, the rights and obligations of the Union and
Qakhi |l nmanagenent were governed by the terns of the Master Agreenent,
including its grievance procedure. Gven the extension of that agreement, this
remai ns the case.

Dat ed at Madi son, Wsconsin this 6th day of Decenber, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

Ri chard B. MLaughlin, Exam ner

6/ State of Wsconsin, Departnent of Enploynent Rel ations, Dec. No. 23161-B,
23317-B (Roberts, 1/87), aff'd Dec. No. 23161-C (WERC, 9/87).

7/ See, for exanmple, School District of Plum Gty, Dec. No. 22264-B (VERC,
6/ 87) .
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