STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

OAKHI LL CORRECTI ONAL | NSTI TUTI ON,
LOCAL 3021, DI STRICT COUNCI L 24,
AFL-CI O and W SCONSI N STATE

EMPLOYEES UNI ON, Case 263
: No. 41528 PP(S)-151
Conpl ai nants, Deci sion No. 25978-B
VS. :

STATE OF W SCONSI N, and OAKHI LL
CORRECTI ONAL | NSTI TUTI ON,

Respondent s.

Appear ances:

M. Rchard V. Gaylow, Lawton & Cates, S.C., Attorneys at Law, 214 West
Mfflin Street, Mdison, Wsconsin 53703-2594, appearing on behal f
of QGakhi | | Correctional Institution, Local 3021, District
Counci |l 24, AFL-CIQ and Wsconsin State Enpl oyees Union.

M. David C. Witconb, Legal Counsel, Departnent of Enploynent Rel ations, State
of Wsconsin, 137 East WIson Street, P.QO Box 7855, Madison,
Wsconsin 53707-7855, appearing on behalf of State of Wsconsin,
and Qakhill Correctional Institution.

ORDER AFFI RM NG | N PART AND REVERSI NG | N PART
EXAM NER' S FI NDI NGS OF FACT, CONCLUSI ONS
O LAW AND ORDER, AND RENANDI NG
COVPLAI NT TO EXAM NER

Exam ner Richard B. MLaughlin having on Decenber 6, 1989 issued Fi ndi ngs
of Fact, Conclusions of Law and Order with Acconpanyi ng Menorandum in the above
matter wherein he dismssed the above captioned conplaint pursuant to
Respondents' motion for summary judgnent based upon his conclusion that:

3. Under no interpretation of the facts alleged by
the January 6, 1989, conplaint and its subsequent
amendrments, can the terns of the Local Agreenent be
consi dered enforceabl e under Secs. 111.84(1)(a), (d) or
(e), Stats., beyond July 30, 1988. Thus, the issuance
of the July 11, 1988, meno and the termination of the
Local Agreenment by Gakhill management do not raise any
fact ual or | egal i ssue remedi abl e under
Secs. 111.84(1)(a), (d) or (e), Stats.

and Conpl ainants having tinmely filed a petition with the Comm ssion seeking
review of the Examner's decision pursuant to Secs. 111.07(5) and 111.84(4)
Stats.; and the parties having submtted witten argunment in support of and in
opposition to the petition, the last of which was received on February 12,
1990; and the Conmi ssion having considered the matter and being fully advised
in the prem ses, nakes and issues the follow ng

ORDER

That Exam ner's Findings of Fact 1-6 are affirned.
That Examiner's Finding of Fact 7 is set aside.

That Examiner's Conclusions of Law 1 and 2 are affirned.

o o0 w >

That Exami ner's Conclusion of Law 3 is set aside and the follow ng
Concl usions of Law 3 and 4 are issued:

3. Wthin the context of the argunents presented by
the Union herein, under no interpretation of the facts
alleged by the January 6, 1989, conplaint and its
subsequent anendnents, can the terns of the Local
Agr eement be consi der ed enf or ceabl e under
Sec. 111.84(1)(d) Stats., beyond July 30, 1988. Thus,
the issuance of the July 11, 1988, nmeno and the
term nation of the Local Agr eenent by  Qakhill
management do not raise any factual or legal issue
remedi abl e under Sec. 111.84(1)(d), Stats.

4. Under certain interpretations of the facts all eged

by the January 6, 1989, conplaint and its subsequent
amendnents, the terms of the Local Agreenent can be

No. 25978-B



Commi ssi oner

consi dered enforceabl e under Sec. 111.84(1)(e), Stats.,
beyond July 30, 1988. Thus, the issuance of the
July 11, 1988, nmeno and the ternmination of the Local
Agreenent by Qakhill managenent do raise factual and
| egal i ssue potentially renedi abl e under
Sec. 111.84(1)(e), Stats.

That the Exanminer's Oder dismssing the complaint is affirmed as
to the alleged violation of Sec. 111.84(1)(d), Stats., and reversed
as to the alleged violation of Sec. 111.84(1)(e), Stats.

That the portion of the conplaint alleging a violation of
Sec. 111.84(1)(e), Stats., is remanded to the Examiner for further
pr oceedi ngs.

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 10th day of July, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Her man Tor osi an /s/
Her man Tor osi an,

Strycker /s/
Strycker, Comm ssioner

W1 I
WTI

Chai rman A. Henry Henpe did not participate.
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STATE OF W SCONSI N, and OAKHI LL CORRECTI ONAL | NSTI TUTI ON

VEMORANDUM ACCOMPANYI NG ORDER AFFI RM NG | N PART AND
REVERSI NG I N PART EXAM NER' S FI NDI NGS COF FACT ,
CONCLUSI ONS CF LAW AND ORDER, AND RENANDI NG B
COVPLAI NT TO EXAM NER

BACKGROUND

Conplainants alleged before the Examiner that Respondents violated
Secs. 111.84(1)(a),(d) and (e), Stats., by ternminating the Local Agreenent
between the parties on July 30, 1988. The Respondents filed a pre-hearing
nmotion for sunmary judgnent which the parties agreed the Exam ner shoul d deci de
before full hearing was held. G ven the procedural posture of the case, the
Exam ner concluded that the Respondents' notion could be granted only if under
no interpretation of the facts alleged would Conplainants be entitled to
relief.

THE EXAM NER S DECI SI ON

The Exam ner dismi ssed the conplaint based upon his Conclusion of Law 3
t hat:

3. Under no interpretation of the facts alleged by
the January 6, 1989, conplaint and its subsequent
amendnents, can the terns of the Local Agreenent be
consi dered enforceabl e under Secs. 111.84(1)(a), (d) or
(e), Stats., beyond July 30, 1988. Thus, the issuance
of the July 11, 1988, meno and the ternination of the
Local Agreenent by QGakhill nanagenent do not raise any
fact ual or | egal i ssue remedi abl e under
Secs. 111.84(1)(a), (d) or (e), Stats.

After noting that the Conplainants' allegation of interference under
Sec. 111.84(1)(a), Stats. was derivative and not independent in nature, the
Examiner turned to consideration of whether the termnation of the Local
Agreenment constituted a refusal to bargain in violation of Sec. 111.84(1)(d),
St at s. He initially concluded that the Local Agreenent, standing alone, was
not enforceable under Sec. 111.84(1)(d), Stats., because the duty to bargain
does not conpel parties to reach agreenent. The Examiner then concl uded:

Wth this as background, any possible violation of
Sec. 111.84(1)(d), Stats., demands that the Union
establish either that Farrey's July 11, 1988, neno
constitutes a bad faith repudiation of a specific
agreenent to extend the Local Agreenent wuntil the
negoti ati on of a successor, or that the State was under
a legal obligation to honor the ternms of the Local
Agreement during the gap between the expiration of the
Local Agreenent and agreement on its successor.
Neither line of argument can be persuasive on the
present record. The Union has stipulated that it is not
alleging that the State has bargained in bad faith.
This stipulation forecloses any conclusion that the
State, through Farrey's July 11, 1988, nenp, issued a
bad faith repudiation of a specific agreenent to extend
the termof the Local Agreement. Nor is it possible to
conclude, on the present record, that the State was
under a legal obligation to honor the ternms of the
Local Agreenent during the gap between its expiration
and agreenment on its successor. Such a |egal
obligation assunmes the existence of a contractual
hiatus, and the Union's arguments assert that no
contractual hiatus has occurred. As the Union puts it,
the Local Agreement has "ongoing validity". Thi s
ongoing validity assunes that due either to the
| anguage of the Master Agreenent, or to the reference
in the Local Agreenent that "(t)his agreenent shall
extend until a new local contract. . . has been
negoti ated", or both, the Local Agreenent has not
expired. These argunments presume that the ternms of the
Local Agreenent are enforceable standing alone, and
thus nust arise under Sec. 111.84(1)(e), Stats.

As to the question of whether the Respondents violated Sec. 111.84(1)(e),
Stats., the Exami ner held:

Nor does the record present any legal or factual basis
to ground the Union's allegation that the State has
violated Sec. 111.84(1)(e), Stats. The Local Agreenent
is effective through the authorization of the Master
Agr eenent . The WMaster Agreenent generally authorizes
negotiations at the local level, and does not expressly
effect the specific terms of the Local Agreenent. At
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the time the Master Agreenent, by its terms, becane
effective, negotiations were occurring at the |ocal
level to reach a successor to the Local Agreenent.
Those negotiations broke down in July of 1988, and
QGakhill managenment term nated the Local Agreenent.
This occurred during the nomnal term of the Master
Agr eement . The Union has offered no persuasive basis
to conclude the Mast er Agr eenent specifically
authorized the effectiveness of the Local Agreenent
beyond July 30, 1988, or generally authorized such
effectiveness through the reference in the Local
Agreenent that it would remain in effect until its
successor was negoti at ed. No specific authorization
for such an extension can be found on the face of the
Mast er Agreenent, and reading the cited reference from
the Local Agreenment to have the effect would nake the
Local Agreenent a contract of indefinite duration,
contrary to the terns of the SELRA It follows that
the record presents no |legal or factual basis to ground
the Union's allegation that the State has violated
Sec. 111.84(1)(e), Stats.

Wien reaching this determnation, the  Exam ner concluded that
Secs. 111.92(3) and (4), Stats., did not allow the Local Agreenent to be
interpreted as having an indefinite duration. He held:

The absence of any expiration date in the Local
Agreenent can not be interpreted to create a contract
of indefinite duration without violating the terns of

the SELRA Sec. 111.92(3), Stats., provides that
"Agreenents shall coincide with the fiscal year or
bi enni unt'. Sec. 111.92(4), Stats., provides: "It is

the declared intention under this subchapter that the
negotiation of collective bargaining agreenents . . .
shall coincide with the overall fiscal planning and
processes of the state". The Master Agreenent
recogni zes the force of these provisions by providing a
fixed duration which <coincides wth the State's
bi enni um Thus, it can not be persuasively asserted
that the Master Agreement has generally authorized a
reference in the Local Agreenent which the SELRA does
not authorize for a master agreenent. Nor can the
assertion be made persuasive by inplying that the Local
Agreenent is assuned to expire with a naster agreenent,
and that the reference extending its termis a specific
agreenent governing the present negotiations. As noted
above, doing so would make the July 11, 1988, neno and
arguably bad faith repudi ation of a specific agreenent
and the Union has noted it is not asserting that the
State has bargained in bad faith.

The Examiner also determined that the Legislature's approval of naster

agreenments could not be viewed as inplicit renewal of |ocal agreenents. He
st at ed:

The Union's assertion that the Legislature's approval

of the Master Agreenent "breathed . . . new life" into

the Local Agreenent can not be accepted. The

Legi slature approved the |language of the Master
Agreenent, which, as noted above, generally authorizes
negotiations on the local |evel, but does not expressly
effect any specific local agreenent. The Union has not
denonstrated how the Legislature's action regarding the
Mast er Agreenent can be viewed to nake effective the
specific terms of the Local Agreenent.

POSI TI ONS OF THE PARTI ES

Conpl ai nants' Initial Brief

Conpl ai nants argue the Exam ner erred when he concluded that Respondents
could wunilaterally repudiate the Local Agr eenent wi t hout viol ating
Secs. 111.84(1)(a)(d) or (e), Stats. Conpl ai nants contend that the Local
Agreenent was authorized by the parties' Master Labor Agreenent and that the
Mast er Agreenent ensures the enforceability and vitality of a Local Agreenent.
Conpl ai nants assert that when the Master Agreenment was extended to cover a
peri od beyond July 30, 1988, so too was the Local Agreemnent.

Respondents' Responsi ve Bri ef

Respondents urge the Conmission to affirmthe Exam ner.

In response to Conplainants, Respondents acknow edge that | ocal
agreenents are authorized and entered into pursuant to master agreenents.
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I ndeed Respondents contend that violations of |ocal agreenents are enforceable
through the grievance procedure in the naster agreenments. However, Respondents
all ege that the general enforceability and vitality of |ocal agreements is not
at issue in this case.

As to Conplainants' assertion that extension or renewal of a naster
agreenment automatically extends or renews |ocal agreements, Respondents contend
that this theory was properly rejected by the Exam ner as producing agreenents
in perpetuity. Respondents also argue that it is factually incorrect in this
case to assert that extension of the 1985-1987 Master Agreenment is even
rel evant. Respondents assert that the 1985-1987 Master Agreenment was extended
only wuntil Novenber 1987 and that the Local Agreenent in question was
term nated July 30, 1988 during the termof the 1987-1989 Master Agreenent.

Respondents allege that the force and effect of the Local Agreenent is
l[imted to and derived from the Mster Agreenent under which the Local
Agreement was originally reached. As argued by Conplainants in the Kerkman
arbitration proceeding, either party to a | ocal agreenent w thout an expiration
date is free to terminate said agreenent.

Conpl ai nants' Reply Bri ef

Conpl ai nants assert that the parties have a practice of extending |ocal
agreenents when they extend naster agreenents. The Conpl ai nants contend that
t he Respondents have never before unilaterally repudiated a | ocal agreenent and
t hat Respondents shoul d be bound by that practice.

Conpl ai nants al so argue that the 1987-1989 Master Agreenent in force at
the time of repudiation provides for advisory arbitration if no agreenent can
be reached during negotiations on a new Local Agreenent. Conpl ai nants assert
the Respondents could not repudiate the Local Agreenent without first
exhausting this contractual dispute resolution procedure.

Gven the foregoing, Conplainants assert "Appropriate renedial orders
must be entered forthwith."

DI SCUSSI ON

W concur with and affirm the Examiner's analysis and dismssal of the
Conpl ainants' refusal to bargain Sec. 111.84(1)(d) allegation. However, we
disagree with the Examiner's conclusion that, as a matter of law, the Local
Agreenent in question cannot be enforced through Sec. 111.84(1)(e), Stats.
Therefore, we have renmanded this portion of the conplaint to the Exam ner for
further proceedi ngs.

Section 111.84(1)(e), Stats., provides in pertinent part that it is an
unfair |abor practice for Respondent State:

(e) To violate any collective bargaini ng agreenent previously
agreed wupon by the parties wth respect to
wages, hours and conditions of enpl oynent
affecting state enpl oyes, .

In the context of its argunent to the Examiner regarding the alleged
violations of Secs. 111.84(1)(a) and (d), Stats., the Respondent asserted that
a local agreenent is not a "collective bargaining agreenent" under the State
Enpl oyment Labor Relations Act. Wile the Respondents did not explicitly make
this argunent as to the Sec. 111.84(1)(e), Stats., allegation and appear on
review to concede that |ocal agreenents are enforceable through the grievance
procedure in a nmaster contract, it is necessary for us to address this question
because it is a matter of law not resolved by the Examiner and is necessarily
rai sed by the | anguage of Sec. 111.84(1)(e), Stats.

W think it clear that a local agreement is a "collective bargaining
agreement” within the meaning of Sec. 111.84(1)(e), Stats. Section 111.81(1),
Stats., defines "collective bargaining" quite broadly as:

the performance of the nutual obligation of the state
as an enployer, by its officers and agents, and the
representatives of its enployes, to neet and confer at
reasonable tinmes, in good faith, with respect to the
subjects of bargaining provided in s. 111.91(1) with
the intention of reaching an agreenent, or to resolve
questions arising under such an agreenent. The duty to
bargai n, however, does not conpel either party to agree
to a proposal or require the making of a concession.
Collective bargaining includes the reduction of any
agreenent reached to a witten and signed docunent.
(Emphasi s added)

As the foregoing indicates, "collective bargaining" includes the obligation to
reduce "any agreenment"” reached to a witten docunment, including agreenents
reached "to resolve questions arising under" a master agreenent. Local
agreenents clearly are one of the types of agreenents this statutory obligation
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pr oduces. G@ven the breadth of the definition of "collective bargaining,"

given the fact that Sec. 111.84(1)(e), Stats., nakes "any" collective
bargai ning agreenment enforceable thereunder, and given the declared policy
interests in Sec. 111.80, Stats., regarding availability of tribunals for

di spute resolution, 1/ we conclude that the Legislature clearly intended that
| ocal agreenents are "collective bargaining agreenents” within the neaning of
Sec. 111.84(1)(e), Stats.

It is undisputed that the Legislature can and does approve tentative
nmaster agreenents which by their terns authorize the negotiation of |oca
agreenments by | abor and nanagenment representatives in various State departnents
or agenci es.

What is disputed between the parties in the context of Respondent State's
Motion for Summary Judgenent is whether this specific Local Agreenent can be
enforced through Sec. 111.84(1)(e), Stats.

The Local Agreenent in question was originally bargained by the parties
in 1981, last anmended in Cctober 1983, and wunilaterally terminated by
Respondents in July 1988. The Local Agreenent has no stated expiration date
but provi des:

Either party may initiate negotiations of proposed additions,
del etions or changes to this contract by giving notice

of their intent at the regular Labor/NManagenent
neet i ngs.
This Agreenent shall extend wuntil a new local contract

between the two (2) parties has been negoti at ed.

The Conpl ainants argued to the Examiner that in July 1988, the Loca

1/

111.80 Declaration of policy. The public policy of the state
as to labor relations and collective bargaining in
state enployment, in the furtherance of which this
subchapter is enacted, is as follows:

(1) It recognizes that there are 3 mmjor interests
i nvol ved: that of the public, that of the state
enpl oye and that of the state as an enployer. These 3
interests are to a considerable extent interrelated
It is the policy of this state to protect and pronote
each of these interests with due regard to the
situation and to the rights of the others.
(2) Oderly and constructive enployment relations for
state enployes and the efficient administration of
state governnment are pronotive of all these interests.
They are largely dependent upon the maintenance of
fair, friendly and nutually satisfactory enploye
management relations in state enploynent, and the
availability of suitable nmchinery for fair and
peaceful adjustnment of whatever controversies may
ari se. It is recognized that whatever nmay be the
rights of disputants with respect to each other in any
controversy regarding state enploynment relations,
neither party has any right to engage in acts of
practices which jeopardize the public safety and
interest and interfere with the effective conduct of
publ i c busi ness.

(3) Were permtted under this subchapter, negotiations
of terms and conditions of state enploynent should
result from voluntary agreenment between the state and
its agents as an enployer, and its enployes. For that
purpose a state enploye may, if he desires, associate
with ot hers in organi zi ng and in bar gai ni ng
collectively through representatives of his own
choosing without intimdations or coercion from any
sour ce.

(4 It is the policy of this state, in order to
preserve and pronote the interests of the public, the
state enploye and the state as an enployer alike, to
encourage the practices and procedures of collective
bargaining in state enploynent subj ect to the
requi renents of the public service and related |aws,
rules and policies governing state enploynent, by

establishing standards of fair conduct in state
enpl oynent relations and by providing a convenient,
expeditious and inpartial tribunal 1n which these

interests may have their respective rights determ ned.
(Enphasi s added)
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Agreement was enforceable under Sec. 111.84(1)(e), Stats., because each fiscal
bi enni um when Legi sl ature approved a new naster collective bargai ning agreenent
between the parties, the Legislature also renewed the Local Agreement in
guesti on. Thus, the Conplainants asserted that when the Legislature approved
the parties' Novenmber 6, 1987 to June 30, 1989 nmster collective bargaining
agreenent, the Local Agreenent was renewed until June 30, 1989 unless the
parties' Local Agreenment negotiations produced a new Local Agreenent.

The Exami ner rejected Conplainants' argunent in this regard concl udi ng:

The Union's assertion that the Legislature's approval
of the Master Agreenent "breathed . . . new life" into
the Local Agreenent can not be accepted. The
Legi slature approved the |language of the Master
Agreenment, which, as noted above, generally authorizes
negoti ations on the local |evel, but does not expressly
ef fect any specific local agreement. The Union has not
denonstrated how the Legislature's action regarding the
Master Agreement can be viewed to make effective the
specific terns of the Local Agreenent.

W disagree with the Exam ner's analysis. We conclude that when the
Legi slature approves mnmaster bargaining agreenents which by their terns
authorize the existence of local agreenents, the Legislature also inplicitly
approves of the continued existence and viability of any |ocal agreenents of
unspeci fied duration which the parties have reached under the auspices of
previous mnaster agreenents and which neither party has proposed to nodify.
When this approval process occurs, local agreenents of unspecified duration
acquire a duration consistent with the naster contract and remain in force and
effect for the term of the next naster contract unless the |ocal agreenent
itself gives the parties the option of nodifying or terminating the agreenent
prior to the nmaster contract's expiration.

Applying the foregoing framework to the facts as pled in this case, we
conclude that this Local Agreenent, last anended in Cctober 1983, was
implicitly renewed when the Legislature approved the 1985-1987 Master Contract.
Through this renewal process, the Local Agreenent acquired a duration
consistent with the 1985-1987 Master Agreenent unless nodified or term nated by
the parties pursuant to the terns of the Local Agreement itself. 2/  Through
this renewal process, the Local Agreement was not a contract of wunlimted
indefinite duration which would raise issues regarding the inpact of
Secs. 111.92(3) and (4), Stats., but instead a contract whose duration would
mrror that of the Master Agreement unless the parties exercise of their rights
under the Local Agreenent produced a different result. In Septenber 1986,
during the termof the 1985-1987 Master Agreenent, the parties began to bargain
over nodifications to the Local Agreenment. This bargai ning had not produced a
new Local Agreenment by the tine the 1987-1989 agreement was reached by the
parties on a new Master Agreenent. Under our analytical franework set forth
above and contrary to the Conplainants' argument herein, |egislative approval
of the 1987-1989 Master Agreenent did not constitute inplicit approval of the
Local Agreenent for 1987-1989 because the terns of said Agreenent were being
di sputed by the parties at the time legislative approval occurred. Thus, the
Local Agreenent expired on June 30, 1987 with the expiration of the 1985-1987
Mast er Agreenment. However, the July 11, 1988 neno fromthe Respondent State to
the Conplainant Union, which is set forth in the conplaint, alleges that
followi ng the June 30, 1987 expiration of the Local Agreenent, said Agreenent
was ext ended. Extension of the Local Agreenent presumably required sone
bilateral agreenent between the parties and the terns of the extension
agreenent clearly have a direct inpact on whether the State could term nate the
Local Agreenent on June 30, 1988.

G ven the foregoing, we are satisfied that under certain interpretations
of the facts alleged in the conplaint and its subsequent anmendrment, the Local
Agreenent is potentially enforceable under Sec. 111.84(1)(e), Stats. 3/ The
Respondent State apparently contends that the extension agreenment allowed
either party to terminate the existing Local Agreenent when negotiations
between the parties on a new Local Agreenment were unsuccessful. The
Conpl ai nant Union apparently contends that under the duration |anguage quoted

2/ Inits July 1988 nmeno to Conpl ai nants, Respondents appear to have adopted
a position consistent with this analysis. Thus, although the Local
Agreenent was |ast anended in Cctober 1983, the Respondents nonethel ess
asserted that the Local Agreenent was in effect during the term of the
1985- 1987 Mast er Agreenent.

3/ If the Local Agreenment is deternmined to be enforceable through the
grievance/arbitration provi si ons of t he Mast er Contract, t hen
Sec. 111.84(1)(e) proceedings are unavailable to the Union. Absent
agreenent of the parties or repudiation by one of the parties of the
grievance/arbitration process, the Conmission wll not exercise its
Sec. 111.84(1)(e) jurisdiction over a conplaint filed by a party to the
contract where a contractual mechanism for resolution of contract
conpliance issues exists. State of Wsconsin, Dec. No. 20830-B (VERC,
8/ 85).
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above, the advisory arbitration |anguage in the 1987-89 Master Agreenent, and
any extension agreenent reached by the parties, the State was obligated to
continue to honor the ternms of the Local Agreenent beyond July 30, 1988. Cur
remand will allow the parties to present facts and/or further argunent to the
Examiner as how this difference of opinion between the parties should be
resolved and as to the availability of grievance/arbitration as an enforcenent

mechani sm of the Local Agreenent. The Examiner will then proceed to issue a
deci si on.

Dated at Madi son, Wsconsin this 10th day of July, 1990.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Her man Tor osi an /s/
Her man Tor osli an,

Conmi ssi oner

WIlliamK. Strycker /s/
WITiam K Strycker, Commi ssioner

Chai rman A. Henry Henpe did not participate.
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