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Qakhill Correctional Institution.

FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

On Decenber 6, 1989, | issued Decision No. 25978-A, which included the
foll owi ng "ORDER":

The conplaint filed on January 6, 1989, and its
subsequent anendnents, are di sm ssed.

On July 10, 1990, the Wsconsin Enploynent Relations Conmi ssion
(Conmi ssi on) issued Decision No. 25798-B, which included the follow ng "ORDER":

A That Exami ner's Findings of Fact 1-6 are affirnmed.

B That Examiner's Finding of Fact 7 is set aside.

C. That Exami ner's Conclusions of Law 1 and 2 are affirned.

D. That Exami ner's Conclusion of Law 3 is set aside and the follow ng

Concl usi ons of Law 3 and 4 are issued:

3. Wthin the context of the argunents
presented by the Union herein, under no interpretation
of the facts alleged by the January 6, 1989, conplaint
and its subsequent anendnents, can the terms of the
Local Agr eenent be considered enforceable under
Sec. 111.84(1)(d) Stats., beyond July 30, 1988. Thus,
the issuance of the July 11, 1988, nenp and the
term nation of the Local Agr eement by  Qakhill
managenment do not raise any factual or legal issue
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remedi abl e under Sec. 111.84(1)(d), Stats.

4. Under certain interpretations of the facts
alleged by the January 6, 1989, conplaint and its
subsequent amendrments, the ternms of the Local Agreenent
can be considered enforceable under Sec. 111.84(1)(e),
Stats., beyond July 30, 1988. Thus, the issuance of
the July 11, 1988, neno and the termnation of the
Local Agreenment by Qakhill managenent do raise factual
and | egal i ssue potentially renedi abl e under
Sec. 111.84(1)(e), Stats.

E. That the Exanminer's Oder dismissing the conmplaint is affirmed as
to the alleged violation of Sec. 111.84(1)(d), Stats., and reversed
as to the alleged violation of Sec. 111.84(1)(e), Stats.

F. That the portion of the conplaint alleging a violation of
Sec. 111.84(1)(e), Stats., is remanded to the Examiner for further
pr oceedi ngs.

After resolution of a dispute between the parties regarding the issues for
remand, and with the consent of the parties, hearing on the renand was
conducted in Madison, Wsconsin, on May 29, 1991. A transcript of that hearing
was provided to the Conm ssion on June 18, 1991. The parties filed briefs and
reply briefs by Septenber 13, 1991.

FI NDI NGS OF FACT

1. Findings of Fact 1 through 6 from State of Wsconsin, and Qakhill
Correctional Institution, Dec. No. 25978-A (MlLaughlin, 12/89), aff'd Dec.
No. 25978-B (WERC, 7/90), are, by this finding, incorporated into this
deci si on.

QGakhill Correctional Institution is referred to below as Gakhill or as OC .

2. In pages 8 and 9 of the Menorandum of Dec. No. 25978-B (VERC,
7/ 90), the Comm ssion stated:

W disagree with the Exami ner's analysis. Ve
conclude that when the Legislature approves nmaster
bargai ning agreenents which by their ternms authorize
the existence of |ocal agreenents, the Legislature also
inmplicitly approves of the continued existence and
viability of any local agreenents of unspecified
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duration which the parties have reached under the
auspices of previous naster agreenents and which
neither party has proposed to nodify. When this
appr oval process occurs, | ocal agreenent s of
unspeci fied duration acquire a duration consistent with
the naster contract and renain in force and effect for
the term of the next master contract unless the |ocal
agreenent itself gives the parties the option of
modi fying or termnating the agreenment prior to the
nmaster contract's expiration.

Applying the foregoing franework to the facts as
pled in this case, we conclude that this Local
Agreenent, |ast anended in Cctober 1983, was inplicitly
renewed when the Legislature approved the 1985-1987
Mast er Contract. Through this renewal process, the
Local Agreenent acquired a duration consistent with the
1985- 1987 Mast er Agr eenent unl ess nodi fi ed or
termnated by the parties pursuant to the ternms of the
Local Agreenent itself . . . Through this renewal
process, the Local Agreenment was not a contract of
unlimted indefinite duration which would raise issues
regarding the inpact of Secs. 111.92(3) and (4),
Stats., but instead a contract whose duration would
mrror that of the Master Agreement unless the parties
exercise of their rights under the Local Agreenent
produced a different result. In Septenmber 1986, during
the termof the 1985-1987 Master Agreenent, the parties
began to bargain over nodifications to the Local
Agr eenent . This bargaining had not produced a new
Local Agreenment by the time the 1987-1989 agreenment was
reached by the parties on a new Master Agreenent.
Under our analytical franework set forth above and
contrary to the Conplainants' ar gunent her ei n,
| egi sl ative approval of the 1987-1989 Master Agreenent
did not constitute inplicit approval of the Local
Agreement for 1987-1989 because the terns of said
Agreenent were being disputed by the parties at the

time legislative approval occurred. Thus, the Local
Agreenent expired on June 30, 1987 with the expiration
of the 1985-1987 Master Agreenent. However, the

July 11, 1988 nmeno from the Respondent State to the
Conpl ai nant Union, which is set forth in the conplaint,
al l eges that following the June 30, 1987 expiration of
the Local Agreenment, said Agreement was extended.
Extension of the Local Agreenent presumably required
sone bilateral agreenent between the parties and the
terns of the extension agreenent clearly have a direct
i mpact on whether the State could term nate the Local
Agreenent on June 30, 1988.

G ven the foregoing, we are satisfied that under
certain interpretations of the facts alleged in the
conplaint and its subsequent anendnent, the Local
Agr eement is potentially enf or ceabl e under
Sec. 111.84(1)(e), Stats. . . . The Respondent State
apparently contends that the extension agreenent
allonwed either party to termnate the existing Local
Agreenment when negotiations between the parties on a
new Local Agreenent were unsuccessful. The Conpl ai nant
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3.

posed for

Union apparently contends that under the duration
| anguage quoted above, the advisory arbitration
| anguage in the 1987-89 Master Agreenent, and any
extension the terns of the Local Agreenent beyond
July 30, 1988. Qur remand will allow the parties to
present facts and/or further argunent to the Exam ner
as how this difference of opinion between the parties
should be resolved and as to the availability of
grievance/arbitration as an enforcenent mechani sm of
the Local Agreenent. The Examiner will then proceed to
i ssue a deci sion.

In a letter to the parties dated Septenber 17, 1990, |

letter to nme dated Septenber 27, 1990, which states:

It seens to ne that the new issue is whether or
not the Local Agreenent is enforceable in arbitration.

If you agree, | ask that you be appointed by the
Conmi ssion as Arbitrator and resolve the matter.

stated "(1)t
is appropriate that each of you be allowed to offer argunent on what
hearing." R chard V. Gaylow, counsel for the Union responded in a

i ssues are

Teel D. Haas, counsel for the State, responded in a letter to ne dated
Cct ober 5, 1990, which states:

You have asked me to respond to M. Gaylows letter
dated Septenber 27, 1990, suggesting that you be
appointed as arbitrator to resolve the remand of the
above case.

My interpretation of the Conmssion's Order is that the
matter was being remanded to you as examiner to
determine the follow ng issues:

1. Did the parties agree to extend the |ocal
agreement beyond June 30, 1987 (when the 85-87
Mast er Agreenent expired)?

2. If so, what were the terms of the extension
agr eenent ?

3. Coul d the extension agreenent be term nated
unilaterally by either party?

4. If there was an agreenent to extend the
local agreenent, is the grievance/arbitration
procedure available to enforce that | ocal

agr eenent ?

Since this case was filed as an unfair |abor practice
conplaint under s. 111. 84(1)(a) (d),or (e), Stats. I
do not believe the Commi ssion's own rules provide for
the use of an arbitrator to resolve the matter. (See
Ch. ERB 22 conpared to Ch. ERB 23, Ws. Adm Code, and
Sec. 111.86, Stats.) It is ny position that referral
to an arbitrator may occur in this case only after the
exam ner has made findings on the four issues set out
above and answers Issue #4 in the affirmative.
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In a letter to the parties dated Cctober 11, 1990, | stated the follow ng:

"Since M. Gaylows request that | be 'appointed by the Conmssion as
Arbitrator and resolve the matter' seeks action beyond ny authority to grant, |
have referred the file to the Conmmission for a response.” The Commission, in a

letter to the parties dated Cctober 30, 1990, from Peter G Davis, its Ceneral
Counsel, stated the foll ow ng:

I wite on behalf of the Conm ssion regarding
your disagreenment as to the issues before Exam ner
McLaughl in on renand.

It is the Conmssion's view that M. Haas'
Cctober 5, 1990 letter accurately reflects the issues
on remand. The file has been returned to Exam ner
McLaughl i n.

The Conmmission's review of its decision produced
di scovery of a missing line of text at the bottom of
page 8. The sentence at the bottom of page 8 and top
of page 9 shoul d read:

The  Conpl ai nant Union apparently
contends that under the duration
| anguage quoted above the advisory
arbitration language in the 1987-89
Mast er Agreenent, and any extension
agr eenent , Respondent State was
obligated to honor the terns of the
Local Agreenment beyond July 30,

1988.

4. In a Labor-Minagenent neeting on March 6, 1986, involving
representatives of Oakhill and of the Union, Rita Smck, the Personnel Manager
at Qakhill, infornmed Union representatives that Qakhill believed that the Local
Agreenment could not be in effect |longer than the nominal expiration date of the
Mast er Agreenent. Sm ck sought the Union's position on whether a new Local
Agreenment could be negoti ated. Smick issued a letter to the Union's then

i ncunbent President dated March 19, 1986, which stated:

This letter is witten to remind you that concurrent
with the effective date of the 1985-87 WBEU contract on
Cctober 31, 1985, our l|ocal |abor agreenent negoti ated
under the previous Master Contract has expired.

If Local #3021 wishes to negotiate a successor
agreenent pursuant to the provisions of the 1985-87
Mast er Agreenent, please |let me know by March 26, 1986.

A new agreenent can be negotiated containing either
the same or different ternms from the |ast agreenent.
To assure that our |abor nmanagenent relations are not
di srupted, we will make no changes prior to the reply
date 1n our current practices on natters covered by our
| ast agreenent.

John Thonpson, the Union's current President, advised Smick that the Union
wished to negotiate regarding the Local Agreenent. Smick sought witten
proposals from the Union in witten nmenos to Thonpson dated April 1 and 28,
1986. The parties exchanged correspondence over the summer of 1986, but did
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not nmeet face to face to negotiate on the Local Agreement until early Septenber
of 1986. Prior to that neeting, the QGakhill managenent provided the Union with
a witten conpilation of their proposals. That conpilation expressly stated
the duration of the then-current Master Agreenent, and contained a duration
clause which stated the effective date of the proposed successor to the Local
Agreenent as well as a statement that the successor "shall expire upon the
termnation of the 1985-87 Master Agreenent unless extended by agreenent
bet ween representatives of AFSCME, Council 24, WSEU and the State of Wsconsin,
represented by the Department of Enploynent Rel ations.”

5. Thonpson, in a meno to Farrey dated Septenber 12, 1986, stated:

| have talked with different Union nenbers and in the
best interest of the staff we have decided that until
we get a new |ocal agreenent settled we have to go by
the Master Agreenent.

Farrey responded in a menbo to Thonpson dated Septenber 15, 1986, which states:

Upon receipt of your letter this norning (Septenber 15,
1986), | consulted with Dr. Handy Ezal arab, Director of
the Ofice of Human Resources in the Division of
Corrections, Central Ofice. He advised nme that until
new | ocal agreenents are negotiated and approved at the
institutions that the old local agreements remain in

ef fect.

G ven the above, | am not authorized at this point in
time to consider your request. Thus, the "Agreenent
Bet ween Qakhill Correctional Institution-Local Nunber

3021" dated March 25, 1981, will remain in effect.

If you have any questions or comrents on this, please
feel free to contact ne.

Union and Qakhill representatives net to discuss the Local Agreenent in late
Septenber and in early Cctober. By Cctober 21, 1986, Thonpson inforned Sm ck
that he did not feel further neetings would be helpful in resolving the
remai ni ng issues. Those issues included |anguage stating the term of a
successor to the Local Agreenent. Smick summarized the status of the
negotiations in a neno to Thonpson dated Cctober 24, 1986, which states:

I would have no objection to neeting again but at this
point there appears to be four itens that we cannot
resol ve.

| believe you are aware of nanagenment's position on
t hese issues. If after a review of these itens you
feel the union could accept them please |let nme know by
Cct ober 29, 1986. If I do not hear from you | wll
assume the wunion's position remains the sane. The
institution will then notify you of the procedures that
will be inplemented in the absence of new |Iocal
agreement .

6. Qakhi || managenent net with Union representatives in Novenber and
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in Decenber in an attenpt to resolve the remaining issues. Thompson had
consulted with Donald Frisch, a WSEU Field Representative, prior to such
nmeetings, in part to discuss with Frisch his concern that the State w shed to
insert a fixed expiration date into the successor to the Local Agreenent.
Little, if any, progress was nade, and the parties continued to dispute the
| anguage to be included in a termof agreenent clause.

7. The parties exchanged proposals in January of 1987, and net again
to negotiate a successor to the Local Agreenent in early February of 1987.
Smick summarized the results of this meeting in a letter to Thonpson dated
February 11, 1987. In that letter Sm ck asked Thonpson to respond "by February
20th with your responses of if you wish to schedule a neeting notify nme as soon
as possible . . . " Smck again sought a response from the Union at a March
12, 1987, Labor-Managenent neeting and in a March 25, 1987, nmeno to Thonpson.
Smick summarized the status of the matter in her notes of a Labor-Managenent
neeting of April 16, 1987. Those notes state:

Ms. Smck indicated she had not heard from the union
regardi ng | ocal negotiation since managenents responses
had been sent February 11th. John Thonpson i ndicated
M. Frisch had not gotten back to him as vyet.
M. Thonpson felt as long as the new nmaster was so
close to being negotiated we mght as well wait until
after that is conplete. Ms. Smck felt nuch tine had
been devoted getting as far as we are wth |ocal
agreenent and she would not favor redoing the whole
thing. As it has been several nonths, M. Smick said
she would be advising the Superintendent of available
options such as - 1) using old local, 2) inplenment all
or part of what has been negotiated 3) inplenent what
is felt best for OCl operation or 4) wait until new
nmast er agreenent has been conpl et ed.

No events of substance regarding the Local Agreenent negotiations occurred
bet ween the issuance of these notes and Decenber of 1987.

8. The parties again met to negotiate the Local Agreenent in Decenber
of 1987, and in January and February of 1988. Sonetine during this period,
Thonpson issued Smick a letter which included the foll owi ng proposal :

Delete last line first paragraph and substitute it with
this | anguage: Local Agreenment wll continue until
replaced by a new Local Agreement unless the Master
Agreenent prohibits an extension of this agreenent.

By March 10, 1988, the Union and OCl nanagenent had conpiled a draft |ocal
agreenment which was to be placed before the nenbership of the Union for a
ratification vote. Smick's notes from the Labor-Minagenent neeting of March
10, 1988, summarize the status of the matter thus:

Union indicated a ratification vote would take place
before the end of MNarch. Managenent will post a copy
of the local agreenent on the bulletin board upstairs
in Cottage 1 for staff who nay wish to reviewit. Rita
said to let us know when the union would need a place
for voting.

Smi ck responded to Thompson's duration proposal with a counter proposal dated

March 11, 1988. Nei t her proposal was included in the draft Local Agreenent
submtted to the Union for a ratification vote. That document stated the
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foll owi ng duration clause:

This Local Agreenment shall take effect , 1988,
and shall expire upon the termination of the 1987-89
Mast er Agreenent unless extended by agreenment between
representatives of AFSCME, Council 24, WSBEU and the
State of Wsconsin, represented by the Departnent of
Enpl oynent Rel ati ons. Local negotiations nay commence
within 30 days after effective date of Master
Agr eenent . Upon termnation, all obligations are
automatically cancell ed.

The Union voted not to ratify the draft proposal.

9. Smick issued a neno to Thonpson dated April 5, 1988, which sought
confirmation of the rejection Smck had, at that time, only heard runmors of,
and whi ch sought guidance on "what, if any, suggestions you have for acquiring
a local agreenent at OCl." Smick did not receive any such suggestions. In a
meno to Thonpson dated May 3, 1988, Smick asked for "those issues that you felt
precluded ratification of local agreement."” Smick sunmarized the status of the
matter in her notes of the June 16, 1988, Labor-Managenent neeting. Those
notes state:

Rita Smick announced that since there has been no
ratification on l|local agreement and no response from
the union regarding the issues since April, provisions
of the old local will no longer be in effect as of July
17, 1988. We will revert to the Master Contract. W
will be sending the local a nmenorandum that will [list
the procedures we feel we need to put in place in order
to operate that are not covered by the Master.

Farrey's July 11, 1988, neno (see Finding of Fact 6, Dec. No. 25978-A
[ MLaughlin, 12/89], incorporated into this decision at Finding of Fact 1
above), advised the Union that "we believe we are at an inpasse . . . and are
formally notifying Local 3021 that the 1981 agreement wll no |onger be
effective as of 11:59 p.m on July 30, 1988."

10. OCl negotiators, at no point in the negotiations sumuarized above,
had the authority as a branch of State managenent, to agree to a successor to
the Local Agreenment without first securing the approval of the Departnent of
Enpl oyment Rel ations (DER) and of the Departnment of Health and Human Services
(HSS). Smick consulted agents of HSS to secure such review of proposals and of
options available to OCl in nmaking proposals. Representatives of HSS have
attenpted, since the md-1980's, to tighten such review procedures to
standardi ze |ocal agreenents. As of 1977, roughly one-third of all |ocal
agreenents had no fixed expiration date. By 1991, few, if any, |ocal
agreenents, other than that at issue here, have no fixed expiration date.

11. The parties did not discuss the terns of any extension agreenent
during the bargai ning sumari zed above. Both Frisch and Thonpson believe that
the parties' conduct between 1981 and the 1986-88 negotiations and the duration
clause of the Local Agreenent preclude the unilateral term nation of the Local
Agr eement . From 1981 through July 30, 1988, OCI the State, and the Union
processed grievances questioning the application of the Local Agreenent. Such
grievances were processed under the provisions of the grievance procedure
contained in the Master Agreenent, up to and including the step providing for
grievance arbitration. After July 30, 1988, the parties continued to discuss
such grievances, but OC nmnagenent and the State denied such grievances based
on their belief that the Local Agreement was no longer in effect.
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12. The parties did not expressly agree to extend the Local Agreenent
beyond June 30, 1987, when the 1985-87 Master Agreenent expired. The parties
did, by their conduct, continue to honor the Local Agreenent until the State's
termnation of the Local Agreenent effective 11:59 p.m, July 30, 1988. The
extension of the Local Agreement was based on the parties' mutual conduct, and
the extension did not, as a result, have any terns. The extension agreenent
could be terminated by either party discontinuing its conduct honoring the
terns of the Local Agreenent beyond June 30, 1987. Wile the Local Agreenent
was in effect by its terns, or by the parties' rmutual conduct in honoring its
terns after June 30, 1987, the grievance/arbitration procedure of the Master
Agreement was available to enforce the Local Agreenent.

CONCLUSI ONS OF LAW

1. Conclusions of Law 1 and 2 from State of Wsconsin, and Gakhill
Correctional Institution, Dec. No. 25978-A (MlLaughlin, 12/89), aff'd Dec.
No. 25978-B (WERC, 7/90) are, by this conclusion, incorporated into this
deci si on.

2. The State's refusal to honor the terms of the Local Agreenent
regarding events after 11:59 p.m, July 30, 1988, does not constitute a
violation of Sec. 111.84(1)(e), Stats.

ORDER 1/

The conplaint filed on January 6, 1989, and its subsequent anendnents,
are di sm ssed.

Dated at Madi son, Wsconsin this 24th day of Cctober, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Ri chard B. MLaughlin, Exam ner

(See footnote 1/ on page 11)
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1/

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nmay authorize a comm ssioner or exam ner to neke

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a comm ssioner or examiner nay file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the tinme another 20 days
for filing a petition with the conm ssi on.
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MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

BACKGRCUND

The Commission's renmand established that the sole statutory provision
left at issue is Sec. 111.84(1)(e), Stats. The Conmission concluded that the
Local Agreenment was a "collective bargaining agreement” within the neaning of
Sec. 111.84(1)(e), Stats., and that the Local Agreement could be enforced under
that section if it had not been terminated and if grievance arbitration under
the Master Agreenent was not available to enforce its terms.

The parties' view of the facts requiring hearing, and the procedure for
adducing those facts, varied widely following the remand. This dispute was
resolved by the issuance of the Cctober 30, 1990, letter, which confirned the
Conmi ssion's agreement with Haas' letter of OCctober 5, 1990. That letter
establ i shes four questions, discussed below, as the essence of the renand.

THE PARTIES PGOSI TI ONS

The Union's Initial Brief

The Union initially notes that the ultinate facts and the issues posed on
those facts are not in dispute. In support of its contention that the State
has violated the law, the Union argues that the "Agreenent, by its terns,
explicitly continues in full force and effect” until a new | ocal agreement has

been negoti at ed. This conclusion, the Union argues, is consistent wth
Farrey's Septenber 15, 1986, letter to Thonpson, and with the "past practice or
hi story between the parties". More specifically, the Union asserts that of the

"literally hundreds" of |ocal agreements, the one at issue here "is the first
and only time that a locally negotiated Agreenent was unilaterally repudiated
by the Enployer." That the State participated in grievance arbitration of the
| ocal agreenent in 1979, 1981 and in 1984 underscores, according to the Union,
that the parties nmutually understood the |ocal agreement to continue in full
force and effect.

Noting that the Master Agreement provides for advisory arbitration, the
Uni on asserts that Conmi ssion case law requires this procedure to be exhausted
before the unilateral repudiation of a local agreenent. This conclusion, the
Union urges, "is totally consistent with the fact that a master Collective
Bargai ning Agreement was in full force and effect"” at all tines relevant to
t hi s proceedi ng.

Viewi ng the record as a whol e the Union concl udes:

The parties bilateral conduct in interpreting the
guestioned | anguage is highly probative . . . Both the
Union and the State considered the Local Agreement in
full force and effect through, at l|east, July 29, 1988.
At that time it was subsequently extended by operation
of law. It is still in full force and effect.

The Local Agreenent was extended by operation of |aw
when the 1985-87 master Coll ective Bargai ning Agreenent
was ratified and becane effective. It was extended on
exactly the same terns and conditions then in effect.

Neither party to a bilateral agreement can/could
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term nate sane. The agreenent to arbitrate is
judicially enforceable in those proceedings.

The State's Initial Brief

Noting that Sec. 111.84(1)(e), Stats., is the sole remaining unfair |abor
practice alleged, the State urges that "before a violation of s. 111.84(1)(e)
can be found in relation to a local agreement, there nust first be a
determination that the local agreenent at issue was in effect, and enforceable,
at the time of the alleged violation." Because "the |ocal agreenment was not in
effect on July 30, 1988, it was not enforceable", according to the State. It
follows fromthis, the State contends, that "the State's actions in termnating
the local agreement and reverting to the Master contract . . . did not
constitute a violation of s. 111.84(1)(e), Stats.

The State notes that four fundamental issues are posed on renand, the
first of which is whether the parties agreed to extend the |ocal agreenent
beyond June 30, 1987. A review of the record establishes, according to the
State, that "(t)here was no clear nutual agreenent on the part of Local 3021
and QGakhill managenent to extend the |ocal agreenent beyond 6/30/87." Mor e
specifically, the State asserts that no Union representative could specifically
recall such an extension, but sinply assuned the agreenent would be continued.
A review of the record demonstrates, according to the State, that the Union
was specifically advised by the State before, and at, the comencenent of

negotiations on the local agreement in Septenber of 1986, that "l ocal
agreenents expire with the Master, unless a new | ocal agreenent was negoti at ed
before then." The |ocal negotiations proved, however, unexpectedly protracted,

and the State acknow edges that "nanagement decided to continue to operate
under the existing local agreement (beyond June 30, 1987) for the sake of
consi stency and to cause as little disruption as possible.”" The State asserts
that this extension was unilateral, and based on the assunption that a new
| ocal agreenment could be negotiated. Such a tentative agreenent was reached in
March of 1988, but was not ratified by the Union. This rejection, the State
asserts, pronpted the State to "cease operating under the expired |ocal
agreenment, and to revert to the 1987-89 Master agreenment."” In June and July of
1988, the State directly notified the Union that an inpasse had been reached in
| ocal negotiations, and it follows, according to the State, that this action
effectively termnated the Local Agreenent. Because there was no agreenent in
effect, there can be no violation of the agreenent, the State concl udes.

Thi s conclusion dictates the answer to the second remand issue, according
to the State, for there can be no terns of an extension agreenent which was
never made.

The third remand i ssue questions whether "the extension agreenent (could)
be terminated unilaterally by either party", and the State argues that the
parties reached no express understanding on this point. The record does
establish, according to the State, that either party could have term nated the
agreenment in June and July of 1988.

The final remand issue questions whether the "grievance/arbitration
procedure (is) available to enforce the |local agreenment?" Wiile reserving its
position that there has been no formal extension agreenent, the State notes
that it did arbitrate clainms concerning the |ocal agreenment under the Master
Agreement's grievance procedure through July of 1988. After that point, the
State notes that grievances regarding the |ocal agr eement "were denied on the
basis that the l|ocal agreement was no longer in effect. Contending that the
"Commi ssion has held that if the |ocal agreenent was enforceabl e through .
the Master contract, then s. 111.84(1)(e) proceedings are not available to t he
union", the State concludes that it necessarily follows that "s. 111.84(1)(e)
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proceedi ngs are not available to the Conplainant Union in this case."

Viewng the record as a whole, the State concludes no violation of Sec.
111.84(1)(e), Stats., has been proven.

The Union's Reply Brief

The Union initiates its reply brief by noting that the record establishes
only that a series of State witnesses who were not "part of the original
negotiating team that consumated the Local Agreenent" gratuitously offered
their opinion that the local agreenent could not be extended indefinitely, but
termnated with the Master Agreenent. The Union argues that in spite of the
opinions of the testifying w tnesses, Qakhill nanagement chose, on its own
notion, to unilaterally termnate the local agreenent on July 30, 1988. That
t he Departnent of Enploynent Relations was silent on this matter is, the Union
asserts, "conspicuous". More significant to the Union is the fact that the
repudi ati on "occurred during the term of a Master) A(greenment)". This fact,
the Union asserts, essentially establishes the alleged violation, for the
Conmi ssion's remand deci sion noted that:

(L)ocal agreements of wunspecified duration acquire a
duration consistent with the master contract and remain
in force and effect for the term of the next master
contract unless the local agreenment itself gives the
parties the option of nodifying or termnating the
agreenent prior to the master contract's expiration.

This conclusion establishes, according to the Union, that the State's
repudi ation of the Local Agreenent during the effective term of a Master
Agreenent constitutes a violation of Sec. 111.84(1)(e), Stats.

The State's Reply Brief

The State contends that the Commission's renmand decision specifically
rejected the Union's assertion that "when the legislature ratified the new
1987-89 Master Agreenent on Novenber 6, 1987, new |life was breathed into the
existing 1981 |ocal agreement." It follows, the State contends, that this
issue is not posed here, and that the renmand nust focus on the four issues
noted above. More specifically, the State contends that the fundanental issue
is whether "the parties bilaterally agreed to extend the |ocal agreenent beyond
June 30, 1987". The record establishes, the State avers, that no such
agreenent occurred.

That the State arbitrated |ocal agreement issues in 1979, 1983 and 1984
establishes only that "the 1981 Local Agreement was in effect at the time of
t hose decisions”, according to the State. Since "there is no argunent on that
point" it follows, the State concludes, that these decisions are irrelevant,
and the essential issue renmains: "(What happened after 6/30/87?"

Because "the terns of (the) Local Agreenment were in dispute when the
legislature ratified the new Master Agreenent for 1987-89, that ratification
effort did not inplicitly extend the 1981 Local Agreenent", the State argues.
Fromthis it follows, according to the State, that the Local Agreenent was not
in effect on June 30, 1988, and that there can have been no violation of the
agreement or of Sec. 111.84(1)(e), Stats.

DI SCUSSI ON
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Did The Parties Agree To Extend The Local Agreenent Beyond June 30, 1987
(When The 85-87 Master Agreenent Expired)?

As preface to an examnation of the evidence on this point, it is
necessary to address the Union's contention that the inplicit "approval
process" noted by the Comm ssion establishes that when the Legi sl ature approved
the 1987-89 Master Agreenent, the Local Agreenent was "resurrected and
continued". The Commi ssion's remand decision will not support this assertion:

Under our analytical franework set forth above and
contrary to the Conplainant's argument her ei n,
| egi slative approval of the 1987-89 Master Agreenent
did not constitute inplicit approval of the Local
Agreenent for 1987-89 because the terns of said
Agreement were being disputed by the parties at the
time | egislative approval occurred.

In the spring of 1986, OCI nanagenment put the terns of the Local Agreenent in
di spute. That dispute has yet to be resolved, and its existence at the tinme of
the Legislature's approval of the 1987-89 Master Agreenment precludes an
inmplicit extension of the Local Agreenment under the Conmi ssion's decision.

The Conmission's remand focused on the fact that Farrey's July 11, 1988,
menmo noted the extension of the Local Agreenent beyond June 30, 1987. Because
the Comm ssion viewed the extension to require "some bilateral agreement" and
because the ternms of any such agreenent "have a direct inpact on whether the
State could term nate the Local Agreenent”, the Comm ssion ordered the remand
whi ch focuses on the existence of a bilateral agreenent as the threshold issue.

The record does not establish the existence of "sone bilateral agreenent"
to extend the Local Agreenent beyond June 30, 1987. The parties never openly
di scussed such an extension. Thonpson, Frisch and Smck each testified that
the parties never openly discussed the effect on the Local Agreenent of the
June 30, 1987, expiration of the Master Agreenent.

There was, then, no bilateral agreenent to extend the Local Agreenent
beyond June 30, 1987. Rather, the record establishes that neither party
effectively acted to ternminate the Local Agreenent until July 30, 1988. Smck
advised the Union as early as March 19, 1986, that OCl nanagenent considered
the Local Agreenent to have no greater a duration than the Master, but that OC
management would continue to honor the Local Agreenent to assist in the

negotiation of a successor. Thonpson's letter of Septenber 12, 1986, put an
odd twist on the stated position of OCI managenment by stating the repudiation
Smick's earlier correspondence had hinted at. Farrey's Septenber 15, 1986,

response backed off the earlier position stated by Smick, and asserted the
position ultinmately adopted by the Union. Thonmpson did not, however, pursue
the repudiation stated by his Septenber 12, 1986, neno, and the parties never
reached an agreenment that the Local Agreerment woul d be continued indefinitely.

Nor will the record offer a persuasive basis to infer an indefinite
extensi on agreement based on the parties' conduct. By Smick's October 24,
1986, letter, OCI was again taking the position that it mght terminate the
Local Agreenent. At the Labor-Munagenent neeting in April of 1987, Smck

specifically detailed to the Union the options that OCl managenent believed it
had available to it regarding the Local Agreenent's expiration. Continuing the
ol d Local Agreenment was one of four options.

The negotiations from April of 1987 through July of 1988 continued the

process by which the parties continued to honor the Local Agreenent in the hope
that doing so would facilitate reaching agreement on a successor. Thi s
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continuati on was not, however, based on an express understanding. Rather, each
party, for their own reasons, chose not to conplicate the protracted |oca
negotiations with the repudiation of the Local Agreenent.

The Union's rejection of a proposed successor to the Local Agreenent in
March of 1988 changed the course of the negotiations. From that point on,
agreement on a successor becane increasingly unlikely, and by July 11, 1988
the State, through Farrey, inforned the Union that inpasse had been reached and
that it would terminate the Local Agreenment at the end of July.

This review of the evidence points out that the first remand issue poses
a direct question which can not be evaluated against a simlarly direct record.
The parties were, of necessity, unaware of the "approval process" articul ated
by the Commission as a legal doctrine well after the conclusion of the
negotiations giving rise to this conplaint. As a result, neither party's
conduct regarding the expiration date of the Local Agreenment is entirely
consistent. Rather, each party's position shifted with their interests in the
unexpectedly protracted negoti ati ons.

What ever nmay be said of the parties' conflicting views of the duration of
the Local Agreenent, it is apparent that the parties never reached a bilatera
agreenent to extend the Local Agreenent beyond June 30, 1987. At nost, the
parties, by their conduct wuntil July 30, 1988, "agreed not to end the
agreenent." 2/

.
If So, What Were The Terns OF The Extension Agreenent?

This question makes evident that the renmand seeks the "bilatera
agreenent” the Conmm ssion sought "the ternms" of. As discussed above, no such
bil ateral agreement ever occurred. As a result, there are no terms to the
agreenent. Frisch and Thonpson both acknow edged this fact in their testinony.

Coul d The Extensi on Agreenent Be Terminated Unilaterally By Either Party?

There was no bilateral agreenent. The agreenent thus had no terns. From
this it nust follow that there were no terms governing the termnation of the
ext ensi on agreenent.

Fri sch and Thonpson each testified that the Local Agreenent could not be
termnated unilaterally. They did not, however, base this view on the terns of
an extension agreenent, but on "the last paragraph in the |ocal agreenment" 3/
and "past practice". 4/

Thi s view has some support in the remand deci sion. The Conmi ssion stated
its implicit renewal process made the Local Agreenent "not a contract of

2/ Testinony of Donald Frisch: Transcript (Tr.) at 13.
3/ Tr. at 14. Confirmed by Thonpson, Tr. at 22.

4/ Tr. at 24; see Tr. at 14 for Frisch's confirmation of the point.
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unlimted indefinite duration . . . but instead a contract whose duration woul d
mrror that of the Master Agreenent unless the parties exercise of their rights
under the Local Agreenent produced a different result.”

The duration clause cited by Frisch and Thonpson can not, however, be the
source of the rights the Union asserts, since the Conm ssion unequivocally
st at ed: "the Local Agreenent expired on June 30, 1987". Since, as noted
above, the parties did not enter into any extension agreenent to suppl enent the
effect of the duration clause fromthe Local Agreenment, that clause can not be
given the indefinite duration asserted in Frisch's and Thonpson's testinony
wi t hout contradicting the Commi ssion's conclusion in the remand decision. 5/
The Union's assertion that the ternms of the Local Agreenent or any past
practice can preclude the unilateral termnation of the Local Agreenent nust,
then, be rejected.

In sum the Commission's renmand decision established that the Local
Agreenment was a collective bargaining agreenent, wthin the neaning of Sec.
111.84(1)(e), Stats., which expired on June 30, 1987, "unless the parties
exercise of their rights wunder the Local Agreement produced a different
result.” The parties never expressly agreed to extend the Local Agreenent
beyond that date, but each mutually continued to honor the agreenent, for their
own reasons, until the State termnated the Local Agreenent effective July 30,
1988. The sole basis for the extension of the Local Agreenent was the parties'
shared conduct in honoring its terns. \Wen that conduct was no |onger shared,
the agreenment |ost whatever binding contractual force it had. Either party
could, then, termnate the Local Agreenent at any tinme after June 30, 1987.

V.

If There Was An Agreenent To Extend The Local Agreenent, |Is The
Gievance/Arbitration Procedure Available To Enforce That Local Agreenent?

As noted above, there was no fornmal agreenent to extend the Local

Agr eenent . Wiile the parties, by conduct, continued to honor the Local
Agreenment after June 30, 1987, the grievance/arbitration procedure of the
Mast er Agreenent was available to enforce the Local Agreenent. Thi s changed
after the State's ternmination of the Local Agreenent. Fromthat point on, the
State woul d discuss grievances regarding conditions at Qakhill, but would not
agree to submt such grievances to arbitration regarding the enforcenent of the
Local Agreenent, which the State viewed as no longer in effect. Thus, the

record establishes, at a minimum that while the Local Agreenent was in effect,
the grievance procedure of the Mster Agreenent was available to enforce its
terns.

The Conmission's original, and supplenented, remand decision inply that
the record nay pose an issue regarding whether the Local Agreenent has sone
bi ndi ng effect beyond July 30, 1988. The Commission, in its supplement to the
remand deci sion, stated the Union's argunents thus:

The Conpl ainant Union apparently contends that under
the duration |anguage quoted above, the advisory
arbitration language in the 1987-89 Master Agreenent,

5/ See also Dec. No. 25978-A at Footnote 5/ and related text. The
indefinite duration clause asserted by the Union is inconsistent wth
Secs. 111.92(3) and (4), Stats., and with rel evant Commi ssion case |aw.
To the extent a contract of indefinite extension is created by law, the
policy issue of how neaningful bargaining can occur in the absence of
either party's ability to terminate the agreenent nust be addressed.
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and any extension agreenment, Respondent State was

obligated to honor the terns of the Local Agreenent

beyond July 30, 1988.
This statenent inplies the Union has posed a line of argunent which, if
accepted, could preclude the State's termination of the Local Agreenent. The
Comm ssion's original remand decision, after a summary of the Union's and the
State's argunments, stated "(o)ur remand will allow the parties to present facts
and/or further argument to the Examiner as how this difference of opinion
between the parties should be resol ved". This statement obligates a response
on this remand as to the argunents posed.

Two of the three bases of Union argument sunmmarized by the Conmi ssion

have been addressed -- the "duration |anguage" and "any extension agreement".
The final basis concerns "the advisory arbitration language in the 1987-89
Master Agreenent”. The Union has, in its brief, made a related argunment based

on the principles of Gty of Brookfield. 6/

The Union's assertion is that the State could not unilaterally terminate
the Local Agreement without first exhausting the advisory arbitration process,
and alternatively that the State lacks the authority to unilaterally terminate
the Local Agreenent under the principles of Brookfield.

The Union's arguments question the scope of the State's duty to bargain,
and can not be reached here, since the alleged violation of Sec. 111.84(1)(d),
Stats., has been dism ssed.

More specifically, the existence of advisory arbitration is irrelevant to

the jurisdictional point posed here. The issue posed here is the
enforceability of the Local Agreenent as a matter of contract under Sec.
111.84(1)(e), Stats. Under that section, only a "collective bargaining

agreenment previously agreed upon" can be enforced. A bargaining party can not
be conpelled through arbitration, or under Sec. 111.84(1)(e), Stats., to assune
an obligation never bargained for. 7/ The "previously agreed upon" reference
thus can not be read to bind the parties to any agreenent, wi thout regard to
its bargained, or statutorily inposed, effective dates. 8/  \Whether the Local
Agreenent, in light of the July 11, 1988, letter, and the State's ultimte
termnation of it, can continue to constitute an agreenment enforceable through
Sec. 111.84(1)(e), Stats., is, then, a jurisdictional issue. No deci sion
reached through the advisory arbitration provisions of the Master Agreenent, as
a matter of contract, regarding the enforceability of the Local Agreenent can
bi nd the Conmission, as a matter of law 9/

6/ Dec. No. 19822-C (WERC, 11/84).

7/ This principle underlies the enforcenent of agreenents to arbitrate.
See, generally, United Steelwrkers v. Warrior & Gulf Navigation Co., 363
US 574; 46 LRRM 2416 (1960). The principles of this and the renaining
parts of the "Steelworkers Trilogy", regarding the determnation of
arbitrability, were adopted by the Wsconsin Suprene Court in Dehnart v.
Waukesha Brewing Co., Inc., 17 Ws2d. 44 (1962).

8/ See, for exanple, Racine Unified School District, Dec. No. 24272-B (VERC,
3/ 88). The "previously agreed upon” reference also appears in Sec.
111.70(3)(a)5, Stats.

9/ | ssues of substantive arbitrability are issues of law.  See, generally,
Jt. School Dist. No. 10 v. Jefferson Education Association, 78 Ws2d. 94
(1977).
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Assum ng the converse woul d not change the result here. If the advisory
arbitration could bind the Conm ssion regarding the enforceability of the Local
Agreenent, then no enforcenent of the Local Agreenent is avail able through Sec.
111.84(1)(e), Stats., in light of Footnote 3/ of the Commssion's renand
deci si on.

Nor can the Union's citation of Brookfield be considered persuasive.
That deci sion concerned a rmrunicipal enployer's right to unilaterally inplenent
its final offer in a contract hiatus governed by Sec. 111.70(4)(cm, Stats.
That decision is, at best, analogous authority here, since the Legislature has
chosen not to apply the interest arbitration process to enployes governed by
t he SELRA More to the point, Brookfield did not address issues of contract
enforcenent, but of an enployer's duty to nmaintain certain terns and conditions
of enployment as a matter of |aw under the statutory duty to bargain. No such
i ssues have been posed in this litigation. In the initial action, the Union
unsuccessfully alleged that no contract hiatus had occurred due to the |anguage
of the Local Agreenent's duration clause and the action of the Legislature in
approvi ng Master Agreenents. Because of this, and because no issue of bad
faith bargaining was posed, the initial and the renmand decision dismssed any
al | egati on under Sec. 111.84(1)(d), Stats.

What the State's rights may be to unilaterally inplenent changes in terns
and conditions of enploynent in a contract hiatus nust be left to be addressed

on appropriate facts. In this case, the issue posed is whether a bargaining
party can w thdraw from an expired agreenent. This record poses no apparent
i ssue regarding a contract hiatus. |In fact, the parties' conduct regarding the
term nation of the Local Agreenent shows, on the present record, agreenment on
the effect of the ternmination of the Local Agreenent. Wen the Union proposed
to termnate the Local Agreenent, it proposed a reversion to the Master
Agr eenent . Wiile the State considered several options, the option it

ultimately selected was a reversion to the Master Agreenent. This record will
not, then, support a nore general inquiry into the nature and extent of OC
managenent's ability to unilaterally change conditions of enploynent in the
absence of an effective |ocal agreenent.

Because the record establishes that there was no Local Agreenent in
effect after July 30, 1988, there can be no Sec. 111.84(1)(e), Stats., action
to enforce that agreenent. The conplaint has, therefore, been dism ssed.

Dat ed at Madi son, Wsconsin this 24th day of Cctober, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Ri chard B. MLaughlin, Exam ner
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