STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

W SCONSI N DELLS SCHOOL DI STRI CT
EMPLOYEES UNI ON, LOCAL 1401-A,
AFSCVE, AFL-CI O
: Case 21
Conpl ai nant : No. 41771 WMP-2197
: Deci si on No. 25997-B
VS.

W SCONSI N DELLS SCHOCOL DI STRI CT,
Respondent .

Appear ances:
Lawmton & Cates, S.C., Attorneys at Law, by M. Bruce F. Ehlke, 214 Wst Mfflin

Street, Madi son, Wsconsin 53703-2594, for the Conpl ai nant.
M. Karl L. Mnson, Consultant, Wsconsin Association of School Boards,
T ~ 122 West  Washington Avenue, Madison, Wsconsin 53703, for the
Respondent .

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

Conpl ai nant W sconsin Dells School District Enpl oyees Uni on,
Local 1401-A, AFSCME, AFL-ClI O having, on February 13, 1989, filed a conpl aint
with the Wsconsin Enpl oynent Rel ati ons Commi ssion alleging that the Respondent
Wsconsin Dells School District had committed prohibited practices within the
nmeaning of the Minicipal Enploynment Relations Act; and Conplainant having
subsequently filed amended conpl ai nts dated February 28, April 14 and April 27,
1989; and by Order dated May 10, 1989, the Commi ssion having appointed David E.
Shaw to act as Examiner in the matter and to make and issue Findings of Fact,
Conclusions of Law and Oder as provided in Sec. 111.07(5), Stats.; and the
Exam ner having, on My 10, 1989, issued a Notice of Hearing which inter alia
directed the Respondent to file an answer to the conplaint with the Conmm ssion
on or before June 8, 1989; and Respondent having filed an answer on June 12,
1989; and Conpl ai nant having filed a Motion with the Examiner on June 12, 1989
asking that the Respondent's failure to file an answer on or before June 8,
1989 be found to warrant a determ nation that Respondent had admtted all facts
alleged in the conplaint as provided by ERB 12.03(6); and the Exam ner having
thereafter advised Conplainant by letter dated June 13, 1989 that on June 9,
1989 he had granted Respondent's request that the answer date be extended to
June 12, 1989 because of clerical problens and that Respondent had attenpted to
contact Conplainant in that regard on June 9, 1989; and Conpl ai nant havi ng on
June 22, 1989 filed with the Commission a Mtion to Set Aside Examiner's
Decision, Disnmss Respondent's Answer and Gant Conplainant's Prayer for
Relief; and the parties thereafter having filed witten argunent in support of
their respective positions; and the Conm ssion having on August 18, 1989 issued
its Oder Denying Conplainant's Mtion to Set Aside Exam ner's Decision,
Di smi ss Respondent's Answer and Grant Conplainant's Prayer for Relief 4/; and
heari ng on the amended conpl aint having been held at Wsconsin Dells, Wsconsin
on Cctober 24, 1989; and the parties having conpleted the filing of post-
hearing briefs by Decenber 30, 1989; and the Exam ner having considered the
evidence and the argunents of the parties, and being fully advised in the
prem ses, nakes and issues the follow ng Findings of Fact, Conclusions of Law
and Order.

FI NDI NGS OF FACT

1. That Wsconsin Dells School District Enployees Union, Local 1401-A
AFSCVE, AFL-CI O hereinafter the Conplainant, is a |abor organization with its
principal offices located at 5 Odana Court, Madison, Wsconsin 53719; that
since August 12, 1987 Conplainant has been the certified exclusive collective

bargaining representative of all regular full-tine and regular part-tine
enpl oyes of the School District of Wsconsin Dells, excluding supervisory,
managerial, confidential and professional enployes 5/; that at all tines

material herein Laurence Rodenstein has been the <chief negotiator and
representative for the Conplainant; and that at the tinme of hearing in this
matter MIlie Kent was Conpl ai nant's president.

2. That Wsconsin Dells School District, hereinafter Respondent, is a
muni ci pal enployer with its principal offices located at 811 County Trunk
H ghway H, Wsconsin Dells, Wsconsin.

3. That the Conpl ai nant and Respondent commenced negotiations for an
initial collective bargaining agreenent on or about Novenber 10, 1987, at which

4/ Deci si on No. 25997-A (WERC, 8/89).

5/ Deci sion No. 24604-B (WERC, 8/87).
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time the Conplai nant gave the Respondent its proposal for an initial agreement;
that at all times nmaterial herein Karl Mnson was the chief negotiator for the
Respondent; that on January 13, 1988 Respondent gave the Conplainant's
bargaining team the Respondent's first witten proposal for an initial
agreenent; that the Conplainant and Respondent then net approximately three
times face-to-face for negotiations on an initial agreenent; that on or about
April 21, 1988 the Conplainant and the Respondent began participating in
nediation of their dispute over the terns and conditions of an initial
agreenment; and that the nediation process included one face-to-face session and
approximately six mediation sessions with a nediator from the Commission's
staff, the last session being held on Cctober 24, 1988, at which tine a
tentative agreenent was reached.

4. That during the nediation process, but between neetings, Mnson sent
Rodenstein a second witten proposal from the Respondent for an initial
agreenent; and that said second proposal, in part, contained the follow ng
proposal s:

ARTI CLE 4

Dues Deduction/ Fair Share

4.01The School Board agrees to deduct from the salaries of
enpl oyees, who are nenbers of the AFSCME
Local 1401-A, the dues as authorized by
i ndi vi dual nenbers.

Dues wll be deducted in twenty-four (24) equal
installnents beginning with the Septenber 10
check, except those on summer break or unpaid
| eave of absence shall not have any dues
deducted during their break.

Dues deducted will be transferred to Local 1401-A's
treasurer at the end of each quarter of the
school term

4.02AIl  enployees within the bargaining unit shall be
required to pay as provided in this Article,
their fair share of the cost of representation
by the Union. No enployee shall be required to
join the Union, but nmenbership in the Union
shall be available to all enployees who apply
consistent with the Union constitution and
byl aws. No enployee shall be denied Union
nmenber shi p because of race, creed, color, or
sex. Those enpl oyees who in 1987-88 did not
join the Union as of July 1, 1988, shall be
exenpt from the provision until such time as
they voluntarily join.

4. 04(sic) The Union shall indemify and save the School District
of Wsconsin Dells harmess against any and all
clains, demands, suits, orders, judgnents, or any
other forms of liability that shall arise out of, or
by reason of, action taken or not taken by the
Enpl oyer which action or non-action is in conpliance
with the provisions of this Article and in reliance

on any list, certificates, or other information
furnished to the Enployer pursuant to this Article,
including, but not limted to, indemnification of

danages and costs of court or admnistrative agency
deci si ons and reasonable. (sic)

4.05Those enpl oyees who, because of religious con-victions,
hold objections to this provision shall be
exenpt fromthe requirements of this Article.

4.06ln the event that the Union, its officers, agents, or any
of its nenbers acting individually or in
concert with one another, engage in or
encourage any work stoppage against the
Enpl oyer, the deductions and paynments of the
fair share contributions made in accordance
with this Agreenent, and also including any
voluntary dues deduction privileges, shall be
t er m nat ed.

ARTI CLE 6

Pr obati on
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6. 01Pr obati on

Al newy hired enployees shall be on probation for a period

6. 02Enpl oyees

7. 01Excl udi ng

of sixty (60) days. Probationary enpl oyees nay
be disciplined or term nated from enpl oynent by
the Board except for reasons that are arbitrary
or capricious. If an enployee quits or is
term nated during the probation period, no sick
| eave, vacation, or other benefits shall be due
hi m or her.

who have conpleted the probationary period
satisfactorily and are continued thereafter
shall have a pernmanent status and shall be

entitled to all rights protection and (sic)
granted by this Agreenent retroactive to the
original date of enploynent. Hospi t al

i nsurance coverage, paid holidays, and sick
| eave are nmde available to enployees on the
first (1st) of the nonth follow ng conpletion
of sixty (60) cal endar days of enpl oynent.

ARTI CLE 7
Di sci plinary Procedure
probationary enployees, no enployee wll be

suspended, denoted, discharged, or otherw se
di sci plined except for just cause.

7.02Witten warnings will remain in effect for a period of

ei ghteen (18) nonths.

7.03Wen an enployee is disciplined, a steward shall be

present if avail able.

ARTI CLE 9
Seniority
9. 08Job Posting and Transfer.
A Wen filling wvacancies within a job

category, mmking pronotions, or where new
jobs are created within a job category in
t he bar gai ni ng unit, t hose regul ar
enpl oyees with the nobst seniority in the
job category shall be given preference in
filling such vacancies, provi ded that
anmong internal applicants, no enployee is
obj ectively superior on the basis of skil
and ability.

B. Wien a vacancy occurs, a notice shall be posted no |ess

than five (5) working days after the
vacancy has occurred. Vacanci es shall be
posted for five (5) workdays. Enpl oyees
want i ng such post ed j obs shal |

conmunicate, in witing, their interest to
the person designated in the notice. A
copy of the notice shall be provided to
the Union. Vacanci es occurring between
June 1 and Septenber 1 shall be advertised
on one occasion in the official schoo

paper . The notice shall include the
foll owi ng statenent: "Current enployees
shal | receive pref erence for this
position."

C. Any enployee selected to fill a vacancy shall be given at

|l east (15) working days to qualify, and
this period may be extended by rmutual

agr eenent .
9.09An employe shall lose seniority in the event the
enpl oyee:

A-retires, resigns or is discharged for just cause.

B.is not recalled fromlayoff for a period of two (2) years.
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Cis recalled fromlayoff and does not report for work within
fifteen (15) days after a notice of recal
is sent to the last known address by
certified mail.

D.does not return at the expiration of a | eave of absence.

E.is absent fromwork without notification to the D strict.

ARTI CLE 11
Overtine

11. 01Ti re and One-Hal f.

Al'l hours worked over forty (40) hours in one (1) week shall
be paid at tine and one-half (1 1/2) of the
regul ar hourly wage.

No. 25997-B



11. 04Bui I di ng Checks.

Al boiler and building checks required of enployees on
Sat urdays, Sundays, or paid holidays shall be
paid for at the rate of time and one-half
(1 1/2). The Enployer will nake every attenpt
to schedul e such checks ahead on a two to three
month basis so that enployees nmy adequately
pl an their weekends. Enployees shall be paid a
m ni mum of four (4) hours a tinme and one-half
(1 1/2) for each day they perform building
checks.

11. 06Conput ati on.

For the purpose of conputing overtinme pay, all hours paid for
shal | be consi dered hours worked.

ARTI CLE 12

I nsurance
12. 01For regular and school year full-tine enployees, the
District will contribute eighty-five percent

(85% of the premium for a famly policy for
nmedi cal / hospitalization insurance. One hundred

percent (100% wll be contributed towards a
single policy for medi cal / hospitalization
i nsur ance.

The District will pay the applicabl e deductible.

12.02The School District shall pay $9.00 toward a single
dental insurance plan and $26.50 toward a
famly dental plan for regular and school vyear
full-tinme enpl oyees.

12.03G oup Life Insurance.

Enpl oyees shall have the opportunity to be covered by group
life insurance. The anount of insurance on the
life of each enployee shall be equal to his
annual salary rounded to the nearest $1, 000.

The District will pay one hundred percent (100% of the
prem um

12. 04Part-time enployees eligible for group insurance shall
receive a pro-rated prem um paynment based on
the percent of the working day actually
enpl oyed.

12. 05D sability I nsurance.

Enpl oyees shall have the option to be covered by group |ong-
term disability insurance. The coverage will
begin after one hundred twenty (120) cal endar
days and will pay ninety percent (90% of gross
sal ary.

The District will pay $4.00 toward the premum (of a
$7.00 prem um.;

and that Mnson's cover |letter acconpanying the Respondent's WMay 16, 1988
proposal contained the statenent "The school board reserves the right to anmend,
add to, delete or otherw se change any of the above."

5. That the follow ng proposals contained in the Respondent's My 16,
1988 proposal were the sanme as that proposed by the Conplainant in its proposal
for an initial agreenent: Article 4, Dues Deduction/Fair Share; Article 5,
Gievance Procedure; Article 9, Seniority, Section 9.08 - Job Posting and
Transfer; and Article 11, Overtime, Section 11.06 - Conputation; that the
proposal with regard to Article 6, Probation, contained in Respondent's My 16,
1988 proposal was consistent with its initial January, 1988 proposal, in that

it proposed a sixty (60) day probation period; and that the Conplainant had
previously indicated its willingness to agree to a sixty (60) day probation
peri od.

6. That on or about June 2, 1988 Monson sent Rodenstein a third witten
proposal from the Respondent for an initial agreenent; that Rodenstein had not
conmuni cated any response to Mnson or any other agent of the Respondent with
regard to the Respondent's May 16, 1988 proposal prior to receiving the
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Respondent's June 2, 1988 proposal; that in his cover letter acconpanying the
Respondent's June 2, 1988 proposal Mnson stated "the school board response
dated May 16, 1988, is null and void"; that no tentative agreenments were
reached based on the Respondent's May 16, 1988 proposal prior to its naking the
June 2, 1988 proposal; that the Respondent's June 2, 1988 proposal, in part,
contained the following proposals which differed from its My 16, 1988
pr oposal :

ARTI CLE 4
Dues Deducti on
4. 01Menber shi p Dues Deducti on

Upon receipt of a dues deduction authorization form signed
and dated by the enployee, the Board shal
deduct from the enpl oyee's paycheck the anount
of Union dues.

a. Al dues deduction authorizations shall be submtted to the
Adm nistration no later than the Friday at
the end of the second full week of school
Deductions shall be deducted nonthly from
each enpl oyee's paycheck.

Shoul d an enployee begin work for the District after
the second full week of school, the District
shal | deduct dues from that enployee on the
first payroll period (if practical) after
receipt of a dues deduction authorization
form signed and dated by the enpl oyee.

b.In the event an enpl oyee | eaves the enploy of the District
before the paynent has been de-ducted or in
the event an unforeseen circum stance causes
the individual enployee to receive no
paycheck or a paycheck which is insufficient
to cover the dues deduction, the District's
responsibility for collection and deduction
ceases.

ARTI CLE 5

Gi evance Procedure

(added)

i . Enpl oyees who voluntarily termnate their enploynent will
have their grievances inmediately withdrawn
and will not benefit by any settlenment of
any other grievance at a | ater date.
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ARTI CLE 6
Pr obati on
6. 01Pr obati on

Al newy hired enployees shall be on probation for a period
of six (6) nonths. Pro-bationary enpl oyees nmay
be disciplined or term nated from enpl oyment by
the Board except for reasons that are arbitrary
or capri cious. If an enployee quits or is
term nated during the probation period, no sick
| eave, vacation, or other benefits shall be due
hi m or her.

ARTI CLE 7

Di sci plinary Procedure

7.03Wen an enployee is disciplined, a steward shall be
present if available and requested by the
enpl oyee.

ARTI CLE 9
Seniority
9. 08Job Posting and Transfer.
A Wien filling vacancies within a job category, or where new
jobs are created within a job category in
t he bar gai ni ng unit, t hose regul ar

enpl oyees with the nobst seniority in the
job category shall be given preference in
filling such vacancies, provi ded that
anong internal applicants, no enployee is
obj ectively superior on the basis of skill
and ability.

9. 09An enpl oye shall |ose seniority in the event the enpl oye:

D.does not return within three (3) workdays at the expiration

of a | eave of absence.

E.is absent fromwork for three (3) or nore workdays w thout
notification to the District.

ARTI CLE 11
Overtinme

11. 01Ti ne and One-Hal f.

Al hours worked over forty (40) hours in one (1) week shal
be paid at tine and one-half (1 1/2) of the
regular hourly wage. There should be no
pyram di ng of overti ne.

11. 04Bui I di ng Checks.

No. 25997-B



Al boiler and building checks required of enployees on
Sat urdays, Sundays, or paid holidays shall be
paid for at the rate of time and one-half
(1 1/2). The Enployer will nake every attenpt
to schedul e such checks ahead on a two to three
month basis so that enployees nay adequately
pl an their weekends.

(del et ed)
11. 06 Conput ati on.

ARTI CLE 12
| nsur ance

12.01For regular full-time enployees, the District wll
contribute up to $226.95 of the premium for a
fam |y policy for medi cal / hospitalization
i nsur ance. U to $100 will be contributed
towards a single policy for medical/hospitali-
zation insurance.

12. 02The School District shall pay $9.00 toward a single

dental insurance plan and $26.50 toward a
famly dental plan for regular full-tine
enpl oyees.

12. 003G oup Life Insurance.

Enpl oyees shall have the opportunity to be covered by group
l'ife insurance. The anmount of insurance on the
life of each enployee shall be equal to his
annual sal ary rounded to the nearest $1, 000.

The District wll pay twenty percent (20% of the
prem um

12. 04Regul ar part-time enployees eligible for group insurance
shal |l receive a pro-rated prem um paynent based
on the percent of the working day actually
enpl oyed.

7. That the Respondent's May 16, 1988 proposal was the result of a
nmeeting of Respondent's Board of Education, herein Board, at which |ess than
the full Board was present; and that the Respondent's June 2, 1988 proposal was
a result of a meeting of the menbers of the Board' s Bargaining Committee, at
which there were different Board nenbers present from the neeting that
generated the May 16, 1988 proposal.

8. That the parties reached a tentative settlement on their initial
collective bargaining agreenent on OCctober 24, 1988; that the Respondent
ratified the settlenent in Novenber of 1988; that the Conplainant ratified the
settlenent in Decenber of 1988 and that the initial collective bargaining
agreenment was signed on Decenmber 16, 1988; and that said Agreenment contained
provisions from the Respondent's June 2, 1988 proposal that reflected changes
from its My 16, 1988 proposal, including the follow ng: Section 6. 01,
Section 9.03, Sections 9.08, A and 9.09, D and E, Sections 11.01 and 11.04, and
Sections 12.01, 12.03 and 12. 04.

9. That at |east since 1980 the Respondent provided its enployes in the
Cook and Assistant Cook classifications with a free hot lunch benefit; that
said benefit was also provided to Gace Schnitz, a Secretary at the
Respondent's el enentary school; that at a neeting approximately two days prior
to the start of the 1987-1988 school year, the Respondent's Food Service
Manager, Beverly Rothe, gave the cooks a notice entitled "General Infornmation"
whi ch, in part, stated:

COK' S LUNCHES

Cooks may eat hot lunch without paying for them You are to
be counted on your daily lunch count.;

that sometime prior to the start of the 1988-1989 school year the Respondent's
auditor conpleted an audit and informed the Respondent's then Superintendent of
School s, Gerald Peterson, that the Respondent's hot |unch program was operating
at a deficit and recomrended that the Respondent consider requiring the cooks
to pay for their lunches, rather than providing them with a free lunch; that
Pet erson, without Board action, decided to end the free lunches for the cooks
with the start of the 1988-1989 school year based upon the auditor's
recommendations; that Rothe thereafter issued all of the cooks a menorandum
dat ed August 26, 1988, which nenorandum in relevant part, stated:

M. Peterson received a summary of our |lunch report fromthe
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district auditor and he informed him that cooks shoul d
be paying for their hot lunch. So starting this year
you w Il have to pay for your hot lunch at the rate of
$1.50 per day. No snacking on food fromthe kitchen by
any school personnel. Al so, due to the recent audit
sonme reduction of hours will have to be taken, because
of the reduction of participation.;

that effective with the start of the 1988-1989 school year the Respondent's
cooks and Schmitz have been required to pay for their hot lunches; that the
Respondent did not notify the Conplainant that it was ending the free |unches
and did not offer to bargain with Conplainant with regard to ending the
practice of providing the free lunch benefit; that at a subsequent mediation
session, during a discussion with the nediator, Mnson, and Peterson in the
hal | way regarding pending issues, Rodenstein raised the issue of the
Respondent's having ceased the free lunch practice and Mnson and Peterson
assured himverbally that the nmatter would be "taken care of" and the practice
reinstated; that based on the verbal assurances given by Mnson and Peterson
the Conplainant did not propose the inclusion of any provisions in the
Agreenent regarding the practice of providing the free hot |unches; that the
assurances Rodenstein received from Mnson and Peterson constituted an
agreenent to reinstate the practice of providing the free lunch benefit for the
cooks and Schmitz; that the Respondent did not restore the free lunch benefit
for the cooks and Schmtz following that conversation or following the
ratification of the parties' initial Agreenent; that Conplainant filed a
grievance with Respondent with regard to the latter's failure to reinstate the
free lunch; that on Decenber 23, 1988 Louann DuPl ayee, an Assistant Cook and
steward for the Conplainant, Jan Volz, Head Cook at Wsconsin Dells G ade
School, and Paul Commacho, a Custodian at the school, discussed the grievance
with Peterson in the cafeteria of the school; that in the course of said
di scussion Peterson told DuPl ayee that he thought the Board intended to grant
the renedy requested by the grievance, but that he needed her to get him
information with regard to how many enployes were involved, the cost of
rei nbursing them for lunches they had paid for and the cost of providing the
free lunches; that thereafter DuPlayee gathered the information that Peterson
had requested, but did not provide it to him and Peterson did not thereafter
ask her for it or tell her he needed the information; that at a subsequent
neeting on January 24, 1989, Respondent's Board considered and denied the
grievance and the Conplainant restated its position before the Board that it
wi shed to bargain the decision and the effects regarding the discontinuation of
the free meal benefit and again restated its desire to bargain in a January 25,
1989 letter to the Board' s chairperson; and that the Respondent has refused,
and continues to refuse to bargain over the decision and effects regarding the
di sconti nuance of the free lunch benefit and has refused to reinstate that
benefit.

10. That in its first and second witten proposals for an initial
agreenent the Respondent proposed to pay eighty-five percent (85% of the
premumfor a famly policy and one hundred percent (100% of the premumfor a
single policy of nedical/hospitalization insurance; that in its third witten
proposal the Respondent proposed to pay $226.95 toward the premium of a famly
policy and $100.00 toward the prem um of a single policy of medical/hospitali-
zationn insurance; that said dollar anmounts were characterized by Respondent as
representing 85% of the premium for the famly policy and 100% of the prem um
for the single policy, and the Respondent's representatives did not inform or
advise the Conplainant's representatives during the negotiations and nediation
sessions that said dollar anmounts were only based on an estimate of the
prem uns the Respondent had received from its health insurance carrier, WEA
I nsurance Trust, (WEAIT) on March 14, 1988; that those estimates were $100.00
for the nonthly premiumfor a single policy and $267.00 for the nonthly prem um
for a famly policy; that on August 29, 1988 the Respondent received notice
from WEAIT that the actual nonthly premuns for its group health insurance
woul d be $103.00 for the single policy and $269.76 for the famly policy; that
the Respondent did not inform the Conplainant of the actual amounts for the
monthly premunms of the single and famly policies for group health insurance;
that the parties' initial agreement incorporated the figures of $226.95 for a
famly policy and $100.00 for a single policy of group health insurance; that
Conpl ai nant's agreenent to those dollar anounts was based on the understandi ng
that the anounts represented 85% of the monthly family prem um and 100% of the
nonthly single premum for group health insurance for the first year of the
parties' Agreenent; that the parties' initial Agreement includes the follow ng:

Si de Agreenent
Bet ween
The School Board, School Didstrict of Wsconsin Dells
An

The Wsconsin Dells School District Enpl oyees Union
Local 1401-A, WCCME, AFSCME, AFL-CIO

Subj ect: Medical /Hospitalization Insurance and Dental
| nsurance Prem uns

During the | abor agreenent years of 1989-90 and 1990-91, the
Enpl oyer shall pay up to 85 percent (expressed in
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dollars and cents) of the monthly family premum and
100 percent (expressed in dollars and cents) of the
monthly single premium for eligible enployee(s) for
nmedi cal / hospi tal i zati on i nsurance.

During the | abor agreenent years of 1989-90 and 1990-91, the
Enpl oyer shall pay up to 65 percent (expressed in
dollars and cents) of the nonthly fanmily prem umand 70
percent (expressed in dollars and cents) of the nonthly
single premum for eligible enployee(s) dent al
i nsur ance.

During the | abor agreenent years of 1989-90 and 1990-91, the
Enpl oyer shall pay up to 57 percent (expressed in
dollars and cents) of the nonthly premium for those
enployees who opt to take long-term disability
i nsur ance cover age.

It is expressly agreed that this side agreenent shall
termnate in force and effect as of midnight, June 30,

1991.
FOR THE BQOARD FOR THE UNI ON
(signature) (signature) Dat e:
11-15-88 Date: 12/16/88

and that it was the intent of the parties to agree to dollar anpunts that
reflected 85% of the monthly premium for the famly policy and 100% of the
nmonthly premium for the single policy of group health Insurance for the first
year of their Agreemnent.

11. That during the negotiations and the nediation process both the
Conpl ai nant and t he Respondent proposed and eventually agreed to the disability
i nsurance provision that is contained in their initial Agreement; that said
provision in their Agreenent reads as follows:

12. 05 Disability Insurance: Enpl oyees shall have the
option to be covered by group long-term disability
i nsurance. The coverage will begin after 120 cal endar
days and will pay 90% of gross sal ary.

The District will pay $4.00 toward the prem um
(of a $7.00 premiun).

that said disability insurance provision provided for the sanme plan as that
covering the teachers in the Respondent's enploy; that both Conplainant's
representatives and Respondent's representatives believed that such coverage
was available for the enployes represented by the Conplainant; that after the
parties ratified their initial Agreenent Peterson contacted WEAIT and attenpted
to obtain the agreed upon disability insurance coverage from WEAI T, the carrier
for the disability insurance plan covering the Respondent's teachers; that the
agent for WEAIT, Peter Antonie, subsequently informed Peterson that such
coverage was not available from WEAIT for the Respondent's support staff
personnel ; that thereafter Peterson contacted Conpl ainant's then president, Quy
Ganbl e, and advi sed him of the problem the Respondent was havi ng obtaining the
agreed upon disability insurance coverage; that Peterson also contacted
Rodenstein in January or February of 1989 regarding the Respondent's problemin
obtai ning the agreed upon disability insurance coverage and advi sed Rodenstein
to contact Antonie, and Rodenstein told Peterson that Conplainant would give
the Respondent some latitude, but that the Respondent needed to obtain the
coverage as soon as possible; that the Respondent solicited bids for said
coverage and ultimately received bids from both WEAIT and GCeneral Casualty
| nsurance Conpany for the agreed upon coverage; that the bid from WEAIT was
received on June 8, 1989, and ultimately accepted by Respondent; that said
coverage provided by WEAIT was inplenented October 1, 1989; that between
Peterson's contacting Ganble in January or February of 1989 and the
i npl enentation of the coverage in Cctober of 1989, Tom Bogum succeeded Ganbl e
as Conpl ainant's President and Bogum was, in turn, succeeded by MIlie Kent;
that during the 1988-1989 school year a custodian at the Respondent's High
School, Beverly Ganble, was injured and ultimately resigned from her enpl oynent
with Respondent at the end of the 1988-1989 school year and Conplainant has
alleged that she is entitled to disability insurance benefits under the agreed
upon disability insurance coverage.

Based upon the above Findings of Fact, the Exam ner nmakes the follow ng

CONCLUSI ONS OF LAW

1. That the decision of the Respondent to discontinue the practice of
providing the free hot lunch benefit for its cooks and the one secretary, and
the inpact of that decision, are nandatory subjects of bargaining over which
t he Respondent had a duty to bargain wi th Conpl ai nant.
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2. That by unilaterally deciding to discontinue, and then discontinuing
the practice of providing the free hot lunch benefit for its cooks and the one
secretary at the start of its 1988-1989 school year, w thout first bargaining
that decision with the Conplainant, and by refusing to reinstate that benefit,
the Respondent Wsconsin Dells School District, its officers and agents, have
refused to bargain collectively wth Conpl ai nant in violation of
Sec. 111.70(3)(a)4, Stats., and derivatively Sec. 111.70(3)(a)l, Stats.

3. That by failing and refusing to reinstate the practice of providing
the free hot lunch benefit after having agreed that it would be reinstated, and
after the parties had reached agreenent on and ratified their Collective
Bargai ning Agreenent, the Respondent Wsconsin Dells School District, its
officers and agents, violated Sec. 111.70(3)(a)5, Stats., and derivatively,
Sec. 111.70(3)(a)l, Stats.

4. That by failing and refusing to pay the equivalent of 85% of the
nonthly premium for the famly group health insurance plan and the equival ent
of 100% of the nonthly premium for the single group health insurance plan for
the first year of their Agreenent, as required by Article 12 - Insurance and
Retirement, Section 12.01, of the parties' Agreement, the Respondent Wsconsin
Dells School District, its officers and agents, violated Sec. 111.70(3)(a)5,
Stats., and derivatively, Sec. 111.70(3)(a)l, Stats.

5. That by failing to provide its enployes represented by Conpl ai nant
with the option of being covered by the agreed upon disability insurance
coverage as required by Article 12 - Insurance and Retirement, Section 12.05,

of the parties' Agreenent, within a reasonable tine after the Agreenent was
ratified, the Respondent Wsconsin Dells School District, its officers and
agents, vi ol at ed Sec. 111.70(3)(a)5, Stats., and derivatively,
Sec. 111.70(3)(a)l, Stats.

6. That by nmaking its proposal of June 2, 1988, which nullified its
proposal of May 16, 1988, the Respondent Wsconsin Dells School District, its
officers and agents, did not refuse to bargain collectively in violation of
Sec. 111.70(3)(a)4, Stats.

Based upon the above and foregoing Findings of Fact and Concl usions of
Law, the undersigned makes and i ssues the foll ow ng

ORDER 6/
It is hereby ordered that:

1. Those portions of the conplaint and amended conplaints alleging
violations of Secs. 111.70(3)(a)4 and derivatively Sec. 111.70(3)(a)1, Stats.,
with regard to the Respondent's June 2, 1988 proposal are hereby dism ssed.

2. The Respondent Wsconsin Dells School District, its officers and
agents, shall inmmediately cease and desist fromviolating its duty to bargain
under the Municipal Enploynent Relations Act by unilaterally discontinuing the
practice of providing the free hot lunch benefit for certain of its enployes
in the bargaining unit represented by the Conplainant, Local 1401-A, AFSCME,
AFL-CIQ and refusing to reinstate said benefit.

3/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The commi ssion may authorize a comm ssioner or exam ner
to nmake findings and orders. Any party in interest who is
dissatisfied with the findings or order of a commssioner or
examner may file a witten petition with the comm ssion as a body
to review the findings or order. If no petition is filed within 20
days from the date that a copy of the findings or order of the
conmi ssioner or examiner was nailed to the |ast known address of
the parties in interest, such findings or order shall be considered
the findings or order of the commi ssion as a body unl ess set aside,
reversed or nodified by such conm ssioner or exam ner wi thin such
time. If the findings or order are set aside by the conm ssioner or
exam ner the status shall be the sane as prior to the findings or
order set aside. If the findings or order are reversed or nodified
by the comm ssioner or examiner the tinme for filing petition with
the commi ssion shall run fromthe time that notice of such reversal
or nodification is mailed to the |last known address of the parties
in interest. Wthin 45 days after the filing of such petition with
the commission, the commission shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part, or
direct the taking of additional testinony. Such action shall be
based on a review of the evidence submitted. If the commission is
satisfied that a party in interest has been prejudiced because of
exceptional delay in the receipt of a copy of any findings or order
it nmay extend the tine another 20 days for filing a petition wth
t he conmi ssi on.
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3. The Respondent Wsconsin Dells School District, its officers and

agents, shall
Exam ner finds
Rel ati ons Act:

will effectuate the purpose of the Minicipal

(a) ke whole all of those enployes in the bargaining unit

represented by Conplainant affected by the
uni | ateral discontinuation of the free hot |unch
benefit by reinbursing those enployes for the
costs they paid for the meals, retroactive to
the start of the 1988-1989 school year, plus
interest at the rate of twelve percent (12% per
year 7/ on those costs from the dates they were
incurred to the date they are refunded; and
inmedi ately reinstate the practice of providing
the free hot lunch benefit for those enpl oyes.

(b) Make whole all of those enployes in the bargaining unit

represented by Conplainant by reinbursing them
for the anmount they paid toward the group health
i nsurance premuns over and above the anount
t hey woul d have paid had the Respondent paid the
equi val ent of eighty-five percent (85% of the
monthly premium for the family plan and one
hundred percent (100% of the nonthly prem um
for the single plan during the first year
(1988-89) of the parties' Collective Bargaining
Agreement, plus interest at the rate of twelve
percent (12% per year on the excess anount
charged fromthe dates said anmounts were paid to
the date they are refunded.

(c)Stand as the provider of the disability insurance coverage

(d) Noti fy

agreed upon and included in Article 12 -
| nsurance and Retirenent, Section 12.05
Disability Insurance, of the parties' Collective
Bargai ning Agreenent, for the enployes in the
bargaining unit for the period beginning
January 1, 1989 wuntil the coverage from WEAI T
began.

all of its enployes in the bargaining unit
represented by the Conplainant by posting, in
conspi cuous places in its place of business
where such enployes are enployed, copies of the
notice attached hereto and marked "Appendix A"

That notice shal | be si gned by t he
Superintendent and shall be posted imrediately
upon receipt of a copy of this Oder and shall
remain posted for thirty (30) days thereafter.

Reasonabl e steps shall be taken to ensure that
said notices are not altered, defaced or covered
by other material.

(e)Notify the Wsconsin Enploynent Relations Commssion, in

witing, within twenty (20) days followi ng the
date of the Oder, as to what steps have been
taken to conply herewith.

Dat ed at Madi son, Wsconsin this 5th day of April, 1990.

imedi ately take the following affirmative action which the

Enpl oynent

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

David E. Shaw, Exam ner
" APPENDI X A"
NOTI CE TO ALL EMPLOYES

Pursuant to an Order of the Wsconsin Enploynent Relations Comm ssion,
and in order to effectuate the policies of the Wsconsin Minicipal Enploynent
Rel ati ons Act, we hereby notify our enpl oyes that:

1.WE WLL imediately reinstitute the practice of providing

the free hot lunch benefit for those enployes in
the Head Cook/Assistant Cook classification and
the Secretary to the Elenmentary Principal and
rei nburse those enployes for anmpbunts they were
charged for their hot Ilunches, with interest,
retroactive to the start of the 1988-1989 school
year.
7/ The applicable interest rate set forth in Sec. 814.04(4), Stats., at the

time this conplaint was filed was twel ve percent (12% per year.
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2.\\E WLL NOT commit unlawful unilateral changes in the free
hot lunch benefit provided to the enployes in
the bargaining unit represented by Local 1401-A,
AFSCMVE, AFL-C O

3.\ \E WLL imediately reinburse enployes in the bargaining
unit represented by Local 1401-A, AFSCME, AFL-
ClQ for amounts they paid toward group health
insurance in excess of the anmount they would
have paid if the District had paid the
equi val ent of eighty-five percent (85% toward
the monthly premium for the famly plan and the
equi val ent of one hundred percent (100% toward
the monthly premum for the single plan for the
1988-1989 contract year (July 1, 1988 - June 30,
1989), plus interest.

4. W\E WLL stand as the provider of the disability insurance
coverage set forth in Article 12, Section 12.05
- Disability Insurance, in our 1988- 1991
Col | ective Bargaining Agreenent with Local 1401-
A, AFSCME, AFL-C O for the period starting
January 1, 1989 through Septenber 30, 1989.

5. \E WLL NOT in any other or related manner interfere with
the rights of our enployes, pursuant to the
provi sions of the Muinicipal Enploynment Relations
Act .

Superintendent, Wsconsin Dells School D strict

THI'S NOTI CE MUST REMAIN POSTED FOR THI RTY (30) DAYS FROM THE DATE HERECF AND
MJST NOT BE ALTERED, DEFACED OR COVERED BY ANY OTHER MATERI AL.

W SCONSI N DELLS SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

In its anmended conplaint the Conplai nant asserts that the Respondent has
committed prohibited practices within the neaning of Secs. 111.70(3)(a)l, 4
and 5, Stats., by its conduct in the negotiations and nediation leading to the
parties' initial Agreenent, as well as its conduct after the Agreenent was
ratified.

In its answer the Respondent conceded that it had taken some of the
actions alleged, but denied it had commtted any prohibited practices.

POSI TI ONS OF THE PARTI ES

Conpl ai nant

Wth regard to the practice of providing the free lunch benefit, the
Conpl ai nant takes the position that the Respondent's unilateral discontinuance
of that practice constitutes a failure to bargain. The Conplainant cites
Conmi ssion case law, as well as federal case law, for the proposition that an
enpl oyer's unilateral discontinuance of an established condition of enploynent
pendi ng negotiations of a collective bargaining agreenment, per se constitutes
an unlawful failure to bargain. It is asserted that in this case there is no
di spute that the Respondent changed a previously established condition of
enpl oynent during the negotiations of an initial bargai ning agreement w thout
bargai ni ng that change with the Conplainant. There is also no dispute that the
benefit has not been restored and that the Respondent has continued to reject
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any discussions regarding restoring the benefit. In its reply brief, the
Conpl ai nant contends that the Respondent has not denied the charges but rather
rai sed the defenses of "business necessity" and "waiver." It is asserted that
there is no evidence in the record to substantiate the Respondent's claim of a
conpel ling need to discontinue the meal benefit. The record indicates that the
auditor only suggested that the Respondent "consider" discontinuing the
benefit, and that falls far short of establishing a present and conpelling

need. Moreover, even if such a need had been established, the benefit is a
mandat ory subject of bargaining that could not be lawfully changed w thout
bargaining with the Conplai nant. Concerni ng wai ver, the Conplai nant asserts

that there is no evidence in the record to support the contention that it did
not demand to bargain over the matter or that the grievance filed as to the
free lunch was not presented until after the Agreement had been ratified. The
only evidence in the record regarding the grievance indicates that by md-
Decenber of 1988 it was at the step in the grievance procedure where it was to
be considered by the Board and that it is being held in abeyance pending the
outcome of this conplaint. Conplainant also notes that there was no contract
to be grieved and no grievance procedure until the parties' Agreenent had been
ratified. Also, the Agreement provides for a period of 25 school days for the
filing of a grievance. Hence, even if the grievance could have been filed
before the Agreenent was ratified, there is no evidence that such a grievance
was untinmely filed in this case. Regardi ng an assertion that the Conpl ai nant
did not demand to bargain over the discontinuation of the free |unch benefit,
Conpl ai nant asserts that the evidence contradicts that contention. The
uncontroverted testinobny of Rodenstein is that he confronted Mnson and
Pet erson during a bargaining session regarding the discontinuation of the neal
benefit and that they assured him that they did not intend to change any
existing condition of enploynent without first bargaining it wth Conplainant

and that they agreed to restore the benefit. In that regard, Conplainant
asserts that Peterson's failure to recall the conversation does not constitute
a denial or rebuttal of Rodenstein's testinony on the point. The Conpl ai nant

also asserts, in the alternative, that if the conversation between Rodenstein,
Monson and Peterson constituted "bargai ning” on the part of the Respondent, the
Respondent nust still be found to have violated the Agreenent by refusing to
restore the benefit. Conplai nant concludes that by such actions the Respondent
has violated Secs. 111.70(3)(a)l, 4 and/or 5, Stats.

Wth regard to the Respondent's refusal to pay 85% and 100% of the
enpl oyes' health insurance premuns for the fanmly and single plans,
respectively, and its failure to inplenent the agreed-upon disability Incone
continuation insurance until just prior to hearing, it is alleged those actions
constitute breaches of a collective bargaining agreenent in violation of
Secs. 111.70(3)(a)l and 5, Stats. Conpl ai nant asserts that the bargaining
hi story and testinony presented unequivocally establish that the dollar amounts
referenced in the group health insurance provision represent the Respondent's
unqual i fi ed agreement to pay 100% and 85% of the enployes' health 1nsurance
premunms for the single and famly plans, respectively. There is no testinony
offered fromthe Respondent regarding any contrary intention. The Respondent's
failure to pay the appropriate anmobunts for the prem uns constitutes a breach of
the parties’' Agreement. It is asserted that there is also no dispute that the
Respondent agreed to inplenent a disability incone continuation insurance
program for the enployes, that no conditions whatsoever were attached to the
i medi ate inplenentation of that program that the terms and conditions of the
program were spelled out in the parties' Agreenent and that the Respondent
failed to inplenent the agreed-upon program This also constitutes a breach of
the parties' agreenment in violation of Secs. 111.70(3)(a)l and 5, Stats.

In its reply brief, the Conplainant notes the Respondent's defense that
t he | anguage of the Agreenent is clear as to the anpbunt that the Respondent was
to pay towards health insurance, and that if those nunbers were unacceptabl e,
t he Conpl ai nant shoul d have brought the issue to the bargaining table or not
ratified the agreenent. The Conpl ainant asserts that the uncontroverted
evidence is that at the bargaining table the parties agreed that the reference
to the dollar anounts reflected the intention that the Respondent pay 100% and
85% of the single and family prem unms, respectively. That is not only borne
out by the uncontroverted testinony, but also by the reference to those sane
percentages set out in the contract for the subsequent years for which the
dollar anounts were not known at the tine. Wth regard to the disability
i ncome continuation insurance, Conplainant asserts that the Respondent's
defense that the delay in inplenmenting the program was unintentional and the
result of physical inpossibility is wthout rmerit. It is asserted that the
ternms and conditions of the program were unconditionally spelled out in the
Agreenment and that neither the Respondent's intention, nor its belated efforts
to locate a carrier to underwite the program are legally nmaterial or

rel evant . Respondent was obliged by the Agreenent to neet the terns and
conditions of the programit had agreed to provide, acting as a self-insurer,
if necessary. Further, the delay in finding a carrier to underwite the

program was the result of the Respondent's own careless delay in finding a
carrier and cannot excuse its failure to meet its contractual obligation.
Further, the fact that the Respondent was able to find such a carrier disproves
its physical inpossibility defense.

The Conplainant next asserts that besides unilaterally changing
condi tions of enploynent and breaching the parties' Agreenent, the Respondent
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"engaged in a pattern of reneging on tentative agreenents previously made at

the bargaining table . . . and otherw se regressive bargaining." Conpl ai nant
contends that such conduct, when coupled with its other unlawful actions,
i ndependent |y constitutes a failure to bargai n in violation of

Secs. 111.70(3)(a)l and 4, Stats.

As relief, the Conplainant asserts that the Respondent should be ordered
to restore the free neal benefit retroactively to when it was discontinued and
make the affected enpl oyes whole, with interest. Similarly, Respondent shoul d
be ordered to reinburse the enployes the difference between the anount the
Respondent shoul d have paid towards the group health insurance premuns, i.e.,
100% and 85% for the single and fam |y plans, respectively, and the amount it
did pay, with interest. Wth regard to the disability income continuation
i nsurance program Respondent should be ordered to stand as a self-insurer to
cover any enployes who would have been eligible for the benefits provided in
that plan, but for the Respondent's "dilatory conduct." In particular,
Respondent shoul d be ordered to provide the agreed-upon benefits to the enpl oye
Beverly Ganble. Further, Respondent should be ordered to cease and desist from
unil aterally changi ng wages, hours and conditions of enployment of bargaining
unit enployes in the future and from breaching its collective bargaining
agreement with the Conplainant. Conpl ai nant contends that given the
"particularly flagrant violations" that have occurred, coupled wth the
Respondent's having "essentially admitted the charges" by untinmely filing its
answer and having failed to present any evidence to dispute the charges, the
Respondent has failed to raise any "substantial issue or to present any
colorable claint in its defense and, therefore, should be ordered to pay
actual, reasonable costs and attorneys fees incurred by the Conplai nant.

Respondent

Wth regard to an alleged violation of Sec. 111.70(3)(a)l, Stats., the
Respondent asserts that the allegation is that the violation occurred as a
result of the Respondent's announcing its intention to discontinue the free
lunch benefit and subsequently term nating the program The Respondent cites
Conmi ssion case law as holding that in order to prevail on a conplaint of
interference under MERA, the Conplainant nust denonstrate by "a clear and
satisfactory preponderance of the evidence" that the actions conpl ai ned of were
likely to interfere with enploye rights and that although a finding of intent
is not necessary to find interference, it must be denonstrated that the act
conpl ai ned of contains a "threat of reprisal or prom se of benefit" which would
tend to interfere with, restrain, or coerce nunicipal enployes in the exercise
of their rights guaranteed by Sec. 111.70(2), Stats. C ting, Lisbon-Pewaukee
Joint School District No. 2, Dec. No. 14691-A (Ml anud, 6/76); Brown County,
Dec. No. 17258-A (Houlihan, 8/80). The Respondent also cites the Comm ssion's
decision in MIwaukee Public Schools, Dec. No. 20005-B (WERC, 2/84) where the
Conmi ssion held with regard to alleged interference, "MERA was not enacted to
grant the WERC an unlimted authority to generally oversee an enployer's
enpl oynent relations decisions.” The Respondent denies that its actions
interfered, restrained or coerced the enployes in the exercise of their rights
as nunici pal enpl oyes.

The  Respondent asserts that as to an alleged violation of
Sec. 111.70(3)(a)4, Stats., there cannot be a refusal to bargain when there has

been no denand to bargain. It asserts that the record is clear that there was
no demand to bargain in this case, nor was there ever a refusal to bargain by
the Respondent at any tine. The issue apparently arose in the eyes of the

Conpl ai nant when the Respondent advi sed the cooks that the free lunch was being
di scontinued as a neans to aneliorate the deficit being created in the food
servi ce departnent. According to the Respondent, its decision was based on
"obvi ous business analysis and business conclusion" and this constitutes the
def ense of "business necessity". The Respondent also asserts that after
becom ng aware of the Respondent's intention to discontinue the benefit, the
Conplainant failed to demand to bargain over the issue. According to
Respondent, this constitutes the defense of "waiver"”. The Respondent cites
Conmi ssi on decisions regarding the need to maintain the status quo and hol di ng
that determinations in that regard are nade on a case-by-case basis after
exam ning the parties' contract |anguage, past practice and bargai ning history.
The Respondent also cites the Commssions's decision in MIwaukee Board of
School Directors, Dec. No. 15197-B, 15203-A, (Yaeger, 12/81) as holding that
the duty to bargain requires the parties to neet and confer at reasonable tines
and that undue del ays between bargai ning sessions may al so violate the duty to
bargai n, but such delays do not constitute a per se violation as they nmay be

excused by a showing of good faith or sound business reasons. It is asserted
that the Conplainant eventually filed a grievance in this nmatter, but that it
did not do so until after the parties had ratified their agreenent. Respondent

all eges that the Board ratified the agreenent in Decenber of 1988 and that the
initial notice of its intent to end the free lunch program was in August of
1988. There is no evidence to explain why the Conplainant never brought the
i ssue to the bargaining table during that tinme.

As to the alleged breach of contract violations, the Respondent first
asserts that it received the estimate for the single and famly group health
i nsurance premum costs fromthe WEAIT representative as of March 14, 1988 and
utilized those estimated anpunts in conputing the 85% and 100% figures that
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were included in the | abor agreenment ratified by both parties. It asserts that
the final figures were received by the Respondent on August 29, 1988 with an
effective date of coverage of OCctober 1, 1988, and asserts that since the
premuns are paid the nmonth inmediately prior to the nmonth for which the
coverage is in effect, Septenber 1988 in this case, the enployees were aware of
any payroll deductions which were necessary. The Respondent conpares the
amounts included in the parties' agreement with 100% and 85% of the actual
prem um costs, and asserts that while they are not the sane, the express
| anguage of the agreement speaks for itself and asserts that if the Conpl ai nant
found those nunbers unacceptable, they should have raised the issue at the
bargaining table or not ratified the agreement. Wth regard to the disability
income continuation insurance, the Respondent asserts that both parties
ratified this provision based on the belief that the Respondent would be able
to obtain the same coverage as it provided for its teachers; however, WVEAT
i nfformed Respondent that it could not obtain the same coverage as was provided
the teachers. Peterson informed the Conplainant of this and i mmedi ately began
a search for another carrier. Rodenstein advised Peterson that "we would give
them sone latitude, but that he needed to do this as soon as possible."
Rodenstein told that to Peterson in January or February and it was sone nonths
before the Respondent was able to arrange the coverage, however, while
Conpl ai nant cl ains coverage should have been provided sooner, it has never
speci fied how nuch sooner. The Respondent asserts as a defense that the
conditions under which the parties reached agreenment on disability incone
continuation insurance changed through the fault of neither party. The
Respondent informed the Conpl ai nant of the progress in the search for a carrier
and encouraged Rodenstein to contact the WEAIT representative to help expedite
matters. The Respondent asserts that it "worked diligently in trying to find
disability insurance and it was only because of the literal unavailability of
such coverage for a period of tine that it took as long as it did to obtain the
coverage." Hence, it was not the intentional conduct of the Respondent that
caused the delay in inplenenting the disability insurance, rather, it was a
matter of the physical inpossibility of obtaining such insurance.

Wth regard to the alleged violation of Sec. 111.70(3)(a)4, Stats., based
on Respondent's June 2, 1988 proposal, the Respondent asserts that the evidence
does not support a finding of bad faith bargaining on the part of the
Respondent. It asserts that the May 16, 1988 proposal from Respondent was the
result of a neeting of certain Board nenbers and the June 2, 1988 proposal was
the result of a neeting of different Board menmbers, with the latter neeting
resulting in the earlier proposal being overturned. Respondent asserts that
this is "a conpletely legitinmate exercise of school board authority.” It is
al so contended that since the Conplainant did not communicate in any formwth
Respondent after receiving the My 16, 1988 proposal, there were no tentative

agreenents known to be reached as a result of that proposal. Further, before
any tentative agreenents were reached, the Respondent's June 2, 1988 proposal
was issued which rendered the earlier proposal "null and void." Since no

agreenments were reached based on the May 16, 1988 proposal, the Conpl ai nant was
not prejudiced by the proposal being rendered null and void. According to the
Respondent, the "totality of conduct" theory also does not support a finding of
bad faith bargaining.

DI SCUSSI ON

D sconti nuation of the Free Hot Lunch Practice

The evidence in the record establishes that there had been a |ong
standing practice in the Respondent District that the cooks and one of the
secretaries did not have to pay for their hot [lunch when working. That
practice was unilaterally discontinued by the Respondent at the start of its
1988-1989 school year while the parties were engaged in the mediation process
for their initial collective bargaining agreenent. The evidence indicates that
t he Respondent gave the affected cooks notice that the free lunch benefit was
bei ng dis-continued, but that it did not directly notify the Conplainant and
did not offer to bargain regarding the decision or its inpact. There is no
contention that the decision to discontinue the free lunch benefit is not a
mandat ory subject of bargaining. The benefit was both a form of conpensation
and a condition of enployment and as such would fall within the nmeaning of the
term "wages, hours and conditions of enploynent” as that term is used in
Sec. 111.70(1)(a), Stats.

Section 111.70(3)(a)4, Stats., provides that it is a prohibited practice
for a nunicipal enployer "to refuse to bargain collectively wth a
representative of a mjority of its enployes in an appropriate collective
bargaining unit. . . ." For a mnunicipal enployer to unilaterally alter the
status quo of a benefit that is a mandatory subject of bargaining while the
parties are engaged in negotiations on a collective bargai ning agreenent has
been held to constitute a refusal to bargain wthin the nmeaning of
Sec. 111.70(3)(a)4, Stats. Mnitowc Public School District, Dec. No. 24205-A
(Schi avoni, 10/87); aff'd Dec. No. 24205-B (WERC, 3/88); aff'd Manitowoc Co.
arc; Md-State V.T.A E., Dec. No. 14958-B,C (Yaeger, 5/77). The Respondent
has raised the defense of business necessity; however, the only evidence
offered in that regard is that elimnation of the benefit would reduce the
Respondent's costs. Wile the Respondent's efforts to reduce its food program
costs is understandable in light of its running a deficit in that program an
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attenpt to save money does not constitute a "business necessity" such that it
woul d relieve the Respondent of its duty to bargain.

The Respondent also has asserted that by agreeing to, and ratifying, a
contract that does not include any provision for a free hot lunch benefit, when
it was nade aware during bargaining that the benefit had been discontinued, the
Conpl ai nant waived its right to bargain over the benefit. The Conplainant, in
turn, has asserted it relied on the assurances of the Respondent's
representatives during nediation that the practice of providing the free |unch
benefit would be restored so that it was unnecessary to bargain a specific
provi sion regardi ng the benefit into the parties' Agreemnent.

In a recent decision the Comm ssion held that in order for a union to
prevail on a claimof bad faith bargaining based upon an enployer's failure to
foll ow through on assurances given during bargaining, the union nust establish
through "conmpetent evidence of record" that the enployer gave "direct or
implied . . . assurances" to the union during bargaining. 8/ In this case
there is Rodentstein's testinony that he received assurances directly from
Monson and Peterson during a nmediation session that the free hot |unch benefit
would be reinstated, coupled with the testinony of DuPlayee and Kent that
Rodenst ei n subsequently reported his conversation with Mnson and Peterson to
them conveying the latters' assurances that the benefit would be reinstated.
Conversely, there is Peterson's testinony that he does not recall such a
conversation with the nediator; however, Peterson also testified that he does
not recall whether the subject of the free lunch was ever brought up by either
party during the negotiations leading to the parties' Agreenent. Based upon
that testimony it is concluded that in reaching agreement on, and ratifying,
the parties' initial Agreenent w thout bargaining a specific provision for the
free lunch benefit, the Conplainant relied upon the assurances of Respondent's
representatives that the practice of providing the benefit would be relnstated.
It is determined that, under those circunstances, reaching agreement on a
contract without a specific provision for the free hot lunch did not constitute
a waiver of the Conplainant's right to bargain over that matter. Moreover, by
continuing to refuse to reinstate the pre-existing practice after the
Respondent's representatives had agreed during nmediation to do so 9/ and after
the parties had ratified their Agreenent, the Respondent is deened to have
violated Sec. 111.70(3)(a)5, Stats.

The appropriate relief in a case where the nunicipal enployer has
unilaterally changed existing wages, hours or conditions of enploynent is to
order a return to the status quo ante 10/ and, hence, the Respondent has been
ordered to reinstate the free hot Tunch benefit for the affected enployes and
to make them whole for the costs they incurred due to the Respondent's
violation retroactive to the start of the 1988-89 school year. As it has al so
been concluded that the parties reached agreenent that the free hot |unch
benefit would be reinstated and continued, it has been further ordered that the
benefit is to continue as an existing practice.

Heal t h | nsurance Prenm uns

The Conpl ai nant has al |l eged that the Respondent has violated the parties'
Agreenent by not paying the equivalent of 85% toward the nonthly premum for
the famly health insurance plan and the equivalent of 100% of the nonthly
premum for the single plan for 1988-1989, 11/ as the parties intended. 12/
The Respondent defends on the basis that the Agreement contains express dollar
amounts and that if the Conplainant found those to be unacceptable, it should
have raised the issue at the bargaining table. While the Respondent's argunent

in this regard would nornmally be persuasive, in this case the evidence

5/ Raci ne Unified School District, Dec. No. 25283-B (WERC, 5/89), at 7.

6/ It is noted that Peterson apparently had the authority to fully represent
the Respondent in that regard as he testified he had nmade the decision to
di scontinue the practice on his own. Further, Peterson's response to

DuPl ayee and the others that the Respondent intended to conmply with the
remedy sought by their grievance indicated a belief on his part that it
had been agreed that the free lunch benefit would be reinstated. It was
at the neeting of the Respondent's Board where the grievance was denied
that the Conplainant restated its denmand to bargain over the matter.

7/ CQconomowoc  Plunbing, 1Inc., Dec. No. 20214-B (VWERC, 3/84); Md-State
V.T.A'E, Dec. No. 14958-B,C (Yaeger, 5/77); aff'd Dec. No. 14958-D

(VERC, 4/78).

8/ The parties' Agreenent contains a "side bar" that the Respondent will pay
the dollar equivalent of 85% of the family plan premium at 100% of the
single plan for 1989-90 and 1990-91.

9/ Although the parties' Agreenent contains a provision for final and
bi ndi ng grievance arbitration, neither party has taken the position that
the Exam ner should not assert the Commission's jurisdiction over the
al l eged Sec. 111.70(3)(a)5, Stats., violations.
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establishes that those dollar anmounts do not reflect the parties' intent. The
record indicates that: (1) The Respondent's representatives initially proposed
to pay 85% of the premium for the famly plan and 100% of the prem um for the
single plan and subsequently proposed the dollar amounts in Article 12.01,
indicating to the nmenbers of Conplainant's bargaining team that those anmounts
reflected the 85% and 100% of the nonthly famly plan prem um and single plan
prem um respectively; (2) the Respondent's representatives were aware that the
dollar anounts they proposed were only based on an estimte of what the
prem ums would be, but failed to convey that to Conplainant's representatives;
and (3) the Respondent was subsequently infornmed in August of 1988 as to what
the actual premums would be effective Cctober of 1988 and failed to advise
Conpl ai nant of those anounts. Wile there is no evidence that this was other
than an oversight on Respondent's part, there is also no evidence in the record
to indicate that the Conplainant was inforned that the prem um anmbunts were in
fact different fromwhat its representatives had been told or that the dollar
amount s Respondent had proposed in fact no |onger represented 85% and 100% of
the monthly premiuns for the famly plan and single plan, respectively. Al so,
the "side agreement"” attached to the parties' initial Agreenment further
reflects their intent that the Respondent pay the equival ent 85% of the nonthly
premium for the famly plan and 100% of the nonthly premium for the single
pl an.

Under such circunstances it is appropriate to go beyond the express terns
of the Agreenent and consider parol evidence, such as the bargaining history,
to determine whether those ternms correctly express the parties' intended
agreenent. 13/ Based upon the evidence in that regard, the Exam ner concl udes
that the mutual intent of the parties was to agree on dollar amounts the
Respondent woul d pay that reflected 85% of the premium for the famly plan and
100% of the premium for the single plan and that the dollar anounts were not
changed when the actual premum anounts became known during the
bar gai ni ng/ nedi ati on process leading up to the parties' Agreement. Therefore,
by refusing to pay the equivalent of 85% of the nonthly premium for the famly
plan and 100% of the premium for the single plan, for the 1988-89 contract
year, the Respondent violated Section 12.01 of the parties' Agreenent and
t hereby violated Sec. 111.70(3)(a)5, Stats.

It is also appropriate under such circunstances as are present here to
reform the agreenent to correctly express the parties' intent. The Wsconsin
Supreme Court has held that reformation is available as relief under the
foll owi ng circunstances:

Wil e mutual mistake, or mistake by one party and fraud
by another are recognized as bases for the relief of
reformation of an instrument, Findorff v. Findorff
(1957), 3 Ws. 2d 215, 224, 88 N W 2d 327, the fraud
or inequitable conduct entitling such relief nust exist
at the time of execution of the instrument, not in some
subsequent and distinct transaction. 66 Am Jur. 2d,
Ref ormati on of Instrunents, sec. 24 (1973). It is the
failure of the instrunment to express "at the tine of
the execution" the intent of one party and that sane
intent known by the other party who also knows the
error in the instrument that justifies reformation.
Rest at enent (Second) Contract, sec. 505. 14/

Since the 1988-1989 contract year has passed actual reformation is not
requi red; however, the order that the Respondent make the affected enployes
whol e retroactively for the difference between what the Respondent paid, and
what it should have paid towards the group health insurance premuns, is in
this case the practical equivalent.

Disability Insurance

The Conpl ai nant has al |l eged that the Respondent violated Section 12.05 of
the parties' Agreement by failing to inplenent the agreed upon disability
i nsurance plan until October of 1989. The Respondent does not dispute that it
failed to inplenent the agreed upon disability insurance plan after the parties
ratified their Agreenent in Decenber of 1988, rather, it asserts that in spite
of its good faith attenpt to inplement the plan, it was unable to do so due to
the unavailability of a carrier that would provide such a plan. The record
evi dence establishes that both parties proposed the same plan contained in
Respondent's coll ective bargaining agreement covering its teaching staff and
assumed in good faith that such a plan was available for the enployes
represented by Conplainant. The evidence al so indicates that when Peterson was

10/ El kouri and El kouri, How Arbitration Wrks (3rd ed.) at 363., See also In
re Spring Valley Mats, Inc.; Dairyland Equipnment Leasing, Inc. V.
Bohren, 94 Ws. 2d 600, 607 (1990).

11/ M | waukee v. M Iwaukee Civic Devel opnents, Inc., 71 Ws. 2d 647, 653
(1976).
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told by the WEAIT representative, Antonie, that WEAIT would not provide the
sane disability insurance plan for Respondent's support staff enployes that it
provided for Respondent's teaching staff, Peterson contacted the Conplainant's
president and Rodenstein to advise them of the problem Rodenstein testified
that when contacted he advised Peterson that the Conplainant "would give them
sone |atitude", but that he (Peterson) needed to obtain the coverage as soon as
possi ble. The Respondent eventually received bids for the agreed upon coverage
from WEAIT and General Casualty, the bid from WEAIT being received on June 8,
1989 and coverage fromthe carrier inplemented effective Cctober 1, 1989. The
Respondent asserts that the delay in providing coverage was unintentional and
that it was due to "the physical inpossibility of obtaining such insurance.”

The Respondent's good faith assunption and its subsequent efforts to
obtain a carrier to provide the coverage aside, the Respondent agreed to a
provision in the parties' Agreement whereby it assumed the responsibility of
providing its support staff enployes with the option of being covered by group
long termdisability insurance. There was no condition or qualification placed
on that responsibility and the burden was on the Respondent to make sure such a
pl an woul d be available after the parties' Agreenent was ratified. Sinply put,
the burden was on the Respondent to check with WEAIT to make sure the parties’
assunption that the coverage was available for non-teaching staff was correct.
It was the Respondent's failure to contact WEAIT in that regard until after
the Agreement had been ratified that for the nmost part created the problemwth
obtai ning the coverage in a tinely manner.

Both the US. Supreme Court and the Wsconsin Suprene Court have
concluded that "impossibility" as a defense to a breach of contract claimis
general ly not avail abl e under such circunstances as are present in this case.
In NN R Gace & Company v. Rubber Wirkers Local 759 15/ the enployer had
entered into a conciliation agreenment with the Equal Enploynent Qpportunity
Conmi ssion, the terns of which conflicted with the seniority provisions in the
enployer's «collective bargaining agreenent wth the wunion, and then the
enpl oyer sought and obtained an order from a federal district court which held
that the terns of the conciliation agreenment were binding on all parties. The

enpl oyer then effected layoffs in accord with the conciliation agreenent. An
arbitrator subsequently held that the enployer had violated the collective
bargai ning agreenment by the |layoffs. In addressing possible ways the

arbitrator (Barrett) could have found for the enployer, the Court noted:

Al though Barrett could have considered the D strict
Court order to cause inpossibility of perfornmance and
thus to be a defense to the Conpany's breach, he did
not do so. Impossibility is a doctrine of contract
interpretation. See 18 W Jaeger, WlIlliston on
Contracts Sections 1931-1979 (3rd ed. 1978). For the
reasons stated in the text, we cannot revise Barrett's
implicit rejection of the inpossibility defense. Even
if we were to review the i ssue de novo, noreover, it is
far from clear that the defense is available to the
Conpany, whose own actions created the condition of
i mpossibility. See id., section 1939, p. 50; Uniform
Commercial Code section 2-615(a) and coment 10, 1A
UL A

113 LRRM 2645 at Note 10. In Estate of Zellner, 1 Ws.2d 46 (1957) the
Wsconsin Suprenme Court addressed the inpossibility defense in a breach of
contract action and hel d:

To interpret the instant contract as containing a
promise by Dr. Zellmer that the policy in question was
in force and effect at the time of entering into the

stipulation is to invoke a legal fiction. This is
because there is nothing in the record to indicate that
such was his intention. W doubt the policy of

i nvoki ng such fiction in order to inpose liability on a
prom sor who, due to mistake, has innocently and
wi thout fault undertaken to perform the inpossible.
Therefore, we prefer to ground our decision in the
i nstant case squarely upon the principle enunciated in
Restatenent, 2 Contracts, p. 847, sec. 456, supra. A
prom sor should not be excused from responding in
danmages for breach of contract on the ground of
i mpossibility of performance due to mstake in a
situation, where due to his own negligence, he had
failed to discover at the tine of entering into the
contract the non-existence of the fact or thing which
made performance by him inpossible. It is on this
basis that we determine that Dr. Zellner's estate nust
be held Iiable to the clainmnt.

1 Ws.2d at 51. Even assuming arguendo that it was in fact inpossible for the

12/ 103 S. . 2177, 113 LRRM 2641 (1983).
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Respondent to obtain the coverage any sooner, 16/ application of the foregoing
case law results in a conclusion that the defense of inpossibility is not
avai |l abl e under the circunstances in this case.

Part of the remedy sought by the Conplainant is an order that the
Respondent stand as a "self-insurer" to cover any enployes who would have been
eligible for the disability benefits provided for in Section 12.05 of the

Agreenent, but for the Respondent's conduct. Such relief is appropriate as
part of a general nmake whol e remedy and has been ordered. The Conpl ai nant al so
requests that, in particular, the Respondent be ordered to provide Beverly
Ganble, a forner custodian, with disability insurance benefits. The only

evidence presented in that regard, albeit unrebutted, is the testinony of
Conpl ai nant's President, Kent, that Ganble had her hand slamred in a door at
the H gh School and subsequently had carpal tunnel surgery on that hand, and
later on the other hand, and that "she was forced to quit her job" because "she
can't do custodial work at all." That is not sufficient evidence upon which to
conclude as a fact that Ganble was "disabled" within the meaning of the
eligibility requirements of the disability insurance plan, assum ng that Ganbl e
woul d have opted to be covered by the disability insurance. 17/ That matter
can be resolved through the parties' contractual grievance and arbitration
procedure, it having now been held that the Respondent stood as the insurer
until it obtained the agreed upon coverage through VEAIT.

Respondent's June 2, 1988 Proposal

The record establishes that the Respondent sent the Conplainant a
proposal dated May 16, 1988 that contained a nunber of provisions that were
essentially the sanme or simlar to provisions Conplainant had proposed, as well
as a nunber of provisions that indicated novenent towards the Conplainant's
position, that the Conplainant did not respond to Respondent's My 16th
proposal before it received another proposal from the Respondent dated June 2,
1988, and that the Respondent's June 2nd proposal contained changes from it
May 16th proposal which in a nunber of areas indicated novenent away from the
Conpl ainant's position, including areas where the parties' proposals had been
t he same.

13/ It is noted that the cost of obtaining the coverage from a different
carrier or fromthe first carrier to offer it is irrelevant with regard
to the inpossibility defense. See WR Gace & Co., 113 LRRM 2646,
note 12, and the citations therein.

14/ It is noted that Section 12.05 provides that "Enployees shall have the
option to be covered by group long-termdisability insurance. "
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Wil e the Conpl ai nant asserts that the above conduct amounts to reneging
on tentative agreenents, the evidence does not support that charge. There was
no indication in the Respondent's My 16th proposal or acconpanying cover
letter that it was willing to tentatively agree to provisions separately, and
the cover letter expressly stated that "The school board reserves the right to
amend, add to, delete or otherwise change any of the above." Most
significantly, the Conplainant did not make any response to the My 16th
proposal to indicate that it either accepted or rejected any parts of that

pr oposal . Hence, there were no tentative agreenments reached on the basis of
the Respondent's My 16th proposal prior to Respondent making its June 2, 1988
proposal which, anmong other things, nullified the My 16th proposal. It is

further noted that a nunber of the allegedly negative changes included in the
June 2nd proposal were eventually agreed to and included in the parties'
Agreenent in the sane or simlar form e.g., the six nonth probationary period
for new hires, the loss of seniority in the event the enploye does not return
to work within three work days after the expiration of a | eave of absence or is
absent three or nore work days wthout notifying the Respondent, 18/ no
pyram di ng of overtine, etc. Al t hough the Respondent's June 2, 1988 proposal
m ght have represented a step backwards in the eyes of the Conplainant, it did
not constitute bar gai ni ng in bad faith wi thin t he neani ng of
Sec. 111.70(3)(a)4, Stats.

Renedy
Besi des requesting a cease and desist order and make whole relief, the
Conplainant also asks that it be awarded costs and attorneys fees. The
Conmi ssion has held that such relief is available "only where a litigant's
position denonstrates extraordinary bad faith." 19/ The Respondent has

successfully defended against one of the charges, and while the Respondent's
conduct certainly has contributed to a lack of trust in its relationship and
dealings with the Conplainant, it does not rise to the level of "extraordinary
bad faith" so as to nerit the award of costs and attorneys fees. Therefore, it
has been concluded that the cease and desist order and the affirmative relief
order will adequately renmedy the violations found to have been conmitted by the
Respondent .

Dated at Madi son, Wsconsin this 5th day of April, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By
David E. Shaw, Exam ner
15/ It is noted that these provisions for the loss of seniority could be
consi dered nore favorable to the Conplainant than those in the My 16th

pr oposal .

16/ Hayward Community School District, Dec. No. 24259-B (WERC, 3/88), at
page 5.
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