STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

W SCONSI N CQUNCI L 40, AFSCME,

AFL-Cl O : Case 101
: No. 39440 ME-216
I nvol vi ng Certain Enpl oyes of : Deci si on No. 26020-A

WAUKESHA COUNTY

Appear ances:
M. Jack Bernfeld, Staff Representative, Wsconsin Council 40, AFSCME,

AFL-CIO 5 GOdana Court, Madison, Wsconsin 53719, appearing on

behal f of the Petitioner AFSCME.

M chael , Best & Friedrich, Attorneys, by M. Robert M Ling, Jr.,

Sui te 2000, 250 East Wsconsin Avenue, MIwaukee, Wsconsin 53202-

4286, appearing on behal f of the County.

Previant, Coldberg, Uelnen, Gatz, MIler & Brueggenman, S.C., Attorneys

at Law, by Ms. Marianne ol dstein Robbins, 788 North Jefferson

Street, P.O Box 92099, MIwaukee, Wsconsin 53202, appearing on

behal f of Teansters Local 200.

Love, Voss, Dreyfus & Miurray, Attorneys at Law, by M. Lee S. Dreyfus,
Jr., 241 Wsconsin Avenue, Wukesha, Wsconsin 53186, appearing on
behal f of ACCORD.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND
ORDER CLARI FYI NG BARGAINING UNI' T
AND DI RECTI NG ELECTI ON

Wsconsin Council 40, AFSCME, AFL-CIOfiled a petition with the Wsconsin
Enpl oyment  Relations Comm ssion on Septenber 28, 1987, requesting the
Conmmission to clarify an existing bargaining unit of Waukesha County enpl oyes
by including within it some 53 enployes in 45 separate classifications
currently unrepre- sented. After extensive discussions between the parties, a
hearing was ultimately schedul ed. Prior to the hearing, Wukesha County on
August 31, 1988 filed a petition with the Commssion to clarify an existing
bargaining unit represented by AFSCVME, Council 40 by excluding from it the
Clerk Typist IlIl in the County's Sheriff's Departnent, on the ground that that
enpl oye was a confidential enploye. Hearings on both petitions were held
bef ore Exam ner Christopher Honeyman on Septenber 7 and Decenber 8 and 9, 1988
i n Waukesha, W sconsin. Teansters Local 200 and the Association of Cvilian
Correctional Oficers and Radio Dispatchers (ACCORD) were allowed to intervene
during the hearing. A transcript was made of the hearing, and the parties
filed briefs and reply briefs until April 10, 1989. The Conmi ssion, having
consi dered the record and being fully advised in the prem ses, nmakes and issues
the following Findings of Fact, Conclusions of Law and Oder darifying
Bargaining Unit and Directing El ection.

FI NDI NGS OF FACT

1. Waukesha County, herein the County, is a mnunicipal enployer and has
its principal offices at 515 Wst Mreland Boul evard, Wukesha, Wsconsin
53188.

2. Wsconsin Council 40, AFSCVE, AFL-CIO herein AFSCME, is a |abor
organi zation and has its offices at 5 Gdana Court, Madi son, Wsconsin 53719.

3. Teansters Local 200, affiliated with International Brotherhood of
Teansters, Chauffeurs, Warehousenen and Helpers of America, AFL-CIO herein
Teansters, is a labor organization and has its offices at 6200 Wst Bl uenound
Road, M | waukee, W sconsin 53213.
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4, The Association of Cvilian Correctional Oficers and Radio

Di spatchers, herein ACCORD, is a |abor organization and has

its principal

offices c/o M. Lee S. Dreyfus Jr., Love, Voss, Dreyfus & Mirray, Attorneys,

241 W sconsin Avenue, \Waukesha, W sconsin 53186.

5. At all material times, AFSCME has represented various enployes of

Waukesha County in the follow ng col l ective bargai ning units:

Local 2494, Unit A

Al clerical, maintenance, and custodi al enpl oyes enployed in
t he Waukesha County Courthouse, and all mai ntenance and

custodial enployes enployed in the University

of

W sconsin, Waukesha facility, excluding elected County
officials, pr of essi onal enpl oyes, craft enpl oyes,
confidential enployes, supervisory enployes, and all
ot her County enployes, as certified by the Wsconsin
Enpl oyment Rel ati ons Conmi ssion under date of July 3,

1968, Decision No. 8545.
Local 2494, Unit B:
Al Waukesha County Health Departnent enployes in

classifications of sanitari an, sanitarian
| aboratory technician aide and bacteriologist

t he
ai de,
but

excluding all other County enployes, as voluntarily
approved by the County pursuant to a cross check of

enpl oye union nmenbership on OCctober 14, 1966,

and

enployes in the classification of public health
technician as voluntarily recognized by the County on

January 1, 1974,
Local 2494, Unit C

Al Waukesha County Departnent of Social Services enployees
classified as Social Wrkers, but excluding clerical

enpl oyees, supervisors, and all other enployees

as

certified by the Wsconsin Enploynent Rel at i ons
Conmi ssion under date of May 25, 1967, Decision No.

7994.
Local 2494, Unit D

Al Waukesha County Department of Social Services enployees
enpl oyed as honenakers, but excluding Social Wrkers,

clerical enpl oyees, supervi sors, and all

ot her

enpl oyees as certified by the Wsconsin Enploynent

Rel ati ons Commi ssion wunder date of My 25,
Deci si on No. 7994.

Local 2494, Unit E:

1967,

Al Waukesha County Departnent of Social Services enployees
classified as Case Aides, but excluding honmenmakers,

social workers, clerical enployees, supervisors,

and

all other enployees, as voluntarily recognized by the

County on January 11, 1971.
Local 1365:

Al Waukesha County Park and Pl anni ng Departnent enpl oyees in
the classifications of Park Miintenance Men and G eens
Keepers, but excluding supervisors, office enployees,

and professional enployees, as certified by
Wsconsin Enpl oyment Relations Conmi ssion, under
of January 5, 1976, Decision No. 14157.

t he
dat e
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Public Heal th Nurses:

Al regular full-time and regular part-tinme professional
regi stered nurses and public health nurses enployed in
the Waukesha County Departnent of Health excluding
supervi sors, administrators and all other enployees of
Waukesha County, as determined by Wsconsin Enpl oynent
Rel ati ons Conmmission certification in Case No. LIII,
No. 24727, MNE-1686.

6. At all material tines, Teansters Local 200 has represented the
foll owi ng bargai ning unit of Waukesha County enpl oyes:

Al regular full-time and part-tine enployes of the Waukesha
County H ghway Departnent, excluding office enployees,
pr of essi onal enpl oyees, guards, craftsmen, confidenti al
enpl oyees, supervisors as defined in the Act and all
ot her enpl oyees.

7. At all material tinmes, ACCORD has represented the follow ng
col l ective bargai ning unit of Waukesha County enpl oyes:

Al civilian radio dispatchers and civilian correctional
officers enployed by the County of Wukesha in the
Sheriff's Depart nment, excl udi ng | aw enforcenent
personnel, clerical enployees, cadets, professional
techni cal enpl oyees, supervisors as defined in the Act,
and all other enpl oyees.

8. On  Sept enber 28, 1987, AFSCME filed its original petition
requesting clarification of the bargaining units listed in its single contract
covering Locals 1365, and 2494 by inclusion within them of 53 enployes in 45
named job titles. After extensive negotiations and revisions of the titles at
i ssue, AFSCME at hearing contended that the following positions shared a
community of interest with enployes in the Local 2494, Unit A identified above
and should be so included by a Conm ssion order clarifying said bargaining
unit:

Emer gency Covernnent Coor di nat or

Humane O fi cer
Deputy Medi cal Exami ner, and on-call replacenent

Deputy Medi cal Exami ner

Recycl i ng Coor di nat or
Jai | Cooks (3)
Correctional Services Assistant
Bus Driver Schedul er
Bus Drivers (5)
Communi cations Installer
Conmuni cat i ons Techni ci an
Comput er Qper at or
Tel econmuni cati ons Speci al i st
Net wor k Support Techni ci an
Seni or Conputer Systens Specialists (4)
Conputer Systens Specialists (2)
Federal Job Training Contract Coordinator
Federal Job Traini ng Enpl oyer Services Representative
Federal Job Traini ng Program Coordi nat or
Federal Job Training Speciali st
Federal Job Traini ng Youth Program Coordi nat or
Architectural Engineering Technician
Seni or Engi neeri ng Techni ci an
Engi neering Techni ci an
Senior Child Support Investigator
Child Support Investigator
Fraud | nvesti gator
Budget Technici an
Recreational Therapy Assistant
Vet erans Services Al de
Museum Regi strar
Engi neering A de
Phot ogr aphi ¢ Techni ci an
I dentification A des
Col I ection Specialists;

and AFSCME further petitioned for the inclusion by unit clarification of the
position of Community Health Educator in either the Sanitarians (Unit B) or
Nurses bargaining units identified above.

9. On August 31, 1988, the County filed a petition with the Commi ssion
requesting that the bargaining unit identified as Local 2494, Unit A be
clarified by excluding fromit the derk Typist Ill in the Sheriff's Departnent

on the ground that said enploye was a confidential enploye. AFSCME opposes
that petition on the ground that the enploye in question is not confidential.
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10. The County, contrary to AFSCME, contends that all of the positions
identified in Finding of Fact 8 above do not share a community of interest with
any enployes in any bargaining unit currently represented by AFSCME or either
of the intervening | abor organizations. The County asserts that accretion into
the bargaining units through a unit clarification is inappropriate and that an
el ection should be held anong said enployes. The County further contends that
the Senior Conputer Systens Specialists, Conputer Systens Specialists and
Architectural Engineering Technician are professional enployes and nust be
excluded from any potential nonprofessional unit and that the Conputer Qperator
and Network Support Technician are confidential enployes and thus must al so be
excl uded fromany potential nonprofessional residual unit.

11. Teansters Local 200 intervened at the hearing to request that the
five Bus Drivers and the Bus Driver Scheduler in the Department of Aging be
accreted into the bargaining unit identified in Finding of Fact 6 above; AFSCVE
and the County oppose that request on the ground that those enployes have no
community of interest with said unit.

12. ACCORD intervened at the hearing to request that the three Jail
Cooks in the Sheriff's Department should be accreted into the bargaining unit
identified in Finding of Fact 7 above; the County and AFSCME oppose that
request and contend that said enployes share no conmunity of interest with said
bargai ning unit.

13. The enployes in the classification listed in Finding of Fact 8
above have diverse wages, hours and conditions of enploynent, places of work
and duties and skills, supervision, training and work purposes. They do not
fall within the present defined scope of any one of the existing bargaining
units now represented by AFSCVE, Teansters or ACCORD. Said enpl oyes do not
share a community of interest with the enployes in any existing unit which is
sufficiently compelling to warrant placenment of any of said enployes in an
existing unit.

14. The Community Health Educator, Janet Snmith, is enployed by the
County in the Health Departnent, and shares sonme types of teaching duties with
public health nurses. Smith has a Bachelor's Degree in community health
education, has substantial discretion in designing educational programs, works
in the same office area as public health nurses and has simlar working
conditions to them Her classification did not exist when the unit described
above as the Nurses unit was fornmed. The Conmunity Health Educator shares a
sufficient comunity of interest with Public Health Nurses to be appropriately
included in that unit.

15. The Cerk Typist IIl in the Sheriff's Department performs general
secretarial duties for the Sheriff and other high-ranking officers of the
Departrment. The derk has had access to confidential |abor relations naterial

i nvolving grievances and a |lawsuit against the County, but has not perforned
any work with respect to negotiations. The Cerk, Mary Ochol ski, perfornms a
wide variety of duties, and those duties which involve working wth
confidential |abor relations material represent only a small portion of her
work tine. The County enploys other enployes who are available to handle
confidential Iabor relations duties, if needed. O cholski's access to and
participation in confidential |abor relations natters is not sufficient to
warrant finding her to be a confidential enploye.

16. The position Jail Cook was created in 1982, and, prior to its
creation, the work was perforned by correctional officers and nmatrons. The
three Jail Cooks work in the kitchen in the County jail, close to correctional
officers in location, but remain in the kitchen area during the work day.
El sewhere in the jail there are enpl oyes represented both by AFSCME and ACCORD.
Wiile Jail Cooks have a certain community of interest wth enployes
represented by both AFSCME and ACCORD, a community of interest sufficient to
warrant inclusion of the Jail Cooks in either the AFSCME or ACCORD units does
not exist.

17. The Bus Drivers and Scheduler work in the Departnent of Aging, but
under different working conditions. The Scheduler works alone in her office,
scheduling pickups of clients for the five vans used by the Drivers. The
Drivers spend nost of their tinme alone on the road, but while they report to
the Departnent of Aging, in which there are other enployes represented by
AFSCME in the Courthouse wunit identified above as Local 2494, Unit A for
general supervisory purposes, they report to work at the Transportation
Departnent, where there are enployes represented by Teansters, to fuel and
collect their vans. While there is a certain conmmunity of interest between the
Schedul er and Drivers and the enployes represented by AFSCME and Teansters, a
conmunity of interest sufficient to warrant inclusion of these positions in the
AFSCMVE or Teanster units does not exist.

18. The two Conputer Systens Specialists and four Senior Conputer
Systems Specialists work in the Departnent of Information Systems, which was
created in or about 1986. The County does not require the Specialists to hold
a degree. Speci al i sts design and inplement managenent information systens in
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vari ous departnments of the County. The work is predomnantly intellectual and
varied in character and cannot be standardized in relation to a given period of
tinme. The positions do not require a consistent exercise of discretion or
knowl edge of an advanced type custonarily acquired by a prolonged course of
speci alized intellectual instruction.

19. The Architectural Engineering Technician designs and devel ops
construction specifications for County facilities; has an office in the
Departrment of Facilities Management; and has substantial discretion in design
and in supervision of contractors. A Bachelor's Degree can substitute for four
years of the position's six years of required experience. The position
involves work of a predomnately intellectual nature which requires the
consi stent exercise of discretion and judgement of such character that output
cannot be standardized overtine. The position requires know edge of an
advanced type custonmarily acquired by a prolonged course of specialized
intellectual instruction.

20. The Conputer Operator and Network Support Technician both work, at
times alone, in the County's central conputer room Information maintained on
the conputer includes confidential negotiations and grievance-handling
information utilized by the County Personnel Departnent. Nei t her enpl oye has
responsibilities which require them to have access to confidential |abor
relations information maintained on the conputer. Nei t her enpl oye has any
other participation in confidential l|abor relations nmatters. The Conputer
Qperator and the Network Support Technician do not have access to or
participation in confidential |abor relations matters which is sufficient to
render them confidential enployes.

Upon the basis of the foregoing Findings of Fact, the Conmi ssion makes
and i ssues the follow ng

CONCLUSI ONS OF LAW

1. A bargaining unit of all regular full-time and regular part-tine
enpl oyes of Waukesha County who are not presently included in an existing
collective bargaining wunit, excluding professional enployes, confidential
enpl oyes, supervisory enployes and manageri al enployes, is an appropriate unit
for collective bargaining within the neaning of Sec. 111.70(4)(d)2.a. Stats.

2. A question <concerning representation wthin the neaning of
Sec. 111.70(4)(d)3, Stats., currently exists anmong the enployes of Wukesha
County in the appropriate bargaining unit set forth in Conclusion of Law 1.

3. The Community Health Educator is appropriately included in the
bargai ning unit described in Finding of Fact 5, above, as the Nurses unit.

4. The Architectural Engineering Technician is a professional enploye
wi thin the neaning of Sec. 111.70(1)(L), Stats.

5. The Senior Conputer Systens Specialists and Conputer System
Speci al i sts are not pr of essi onal enpl oyes within t he nmeani ng of
Sec. 111.70(1)(L), Stats.

6. The Conputer Qperator, Network Support Technician and the derk
Typist 111, Sheriff's Departrment, are not confidential enployes within the

neani ng of Sec. 111.70(1)(i), Stats.

Upon the basis of the foregoing Findings of Fact and Concl usions of Law,
t he Conmi ssi on nmakes and issues the follow ng

ORDER CLARI FYI NG BARGAI NING UNI TS 1/
AND DI RECTI NG ELECTI ON

1. The position of Cderk Typist IIl, Sheriff's Departnent, shall
remain in the bargaining unit described in Finding of Fact 5 above, as
Local 2494, Unit A

2. The position of Comunity Health Educator is hereby included in the
bargai ning unit described in Finding of Fact 5, above, as the Nurses unit.

3. An el ection by secret ballot shall be conducted under the direction
of the Wsconsin Enploynent Relations Commission within forty-five (45) days
fromthe date of this Direction in the voting group set forth in Conclusion of
Law 1 anong all enployes included therein who were enployed on Septenber 27,
1989, except such enployes as may prior to the election quit their enploynent
or be discharged for cause, for the purpose of determ ning whether a mgjority
of said enployes desire to be represented by Wsconsin Council 40, AFSCME, AFL-
ClO or by either Teansters Local 200 or the Association of Cvilian
Correctional Oficers and Radio Dispatchers if either notifies the Conm ssion
in witing by Cctober 13, 1989 that it wishes to participate in the election,
or to remain unrepresented, for purposes of collective bargaining with Waukesha
County on questions of wages, hours and conditions of enploynent.
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G ven under our hands and seal at the Gty of

Madi son, Wsconsin this 27th day of Septenber,
1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chairman

Her man Tor osi an, Comm ssi oner

WTTiam K. Strycker, Conmm ssioner

1/ As the disposition of the

unit clarification issues involving the Cerk

Typist 11l and Comunity Heath Educator are final, our Order as to those

positions is now subject

to the right of petition for rehearing and

judicial review The renainder of our decision is not presently
reviewable. See West Allis v. WERC 72 Ws. 2d 268 (1976).

(Footnote 1/ continued on page 7)
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1/ conti nued

Not e:

Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nmail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions forreview under this paragraph shall be served and filed within
30 days after the service of the decision of the agency upon all parties
under s. 227.48. If a rehearing is requested under s. 227.49, any party
desiring judicial review shall serve and file a petition for review
within 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sanme decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shal |l order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
VAUKESHA COUNTY

MEMORANDUM ACCOVPANY! NG FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER CLARI FYI NG
BARGAI NI NG UNI TS AND DI RECTI NG ELECTI ON

BACKGRCUND

The original petition in this matter was filed on Septenber 28, 1987 by

Wsconsin Council 40, AFSCME, AFL-CIO  The petition, as subsequently nodified
in the course of extensive negotiations between the parties, requests that the
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Conmi ssion clarify one of several bargaining units represented by AFSCVE as
including sonme 40 different positions which are presently unrepresented.
During the course of the proceeding, the wvarious parties raised other
contentions, detailed bel ow Two other |abor organizations, Teansters Local
200 and ACCORD intervened in this matter, on grounds also detailed below
After substantial tinme devoted to negotiations, hearing was held before
Exam ner Chri stopher Honeyman on Septenber 7, Decenber 8 and Decemnber 9, 1988,
and briefs were filed by the parties until April 10, 1989. |In addition, AFSCMVE
filed a notion to reopen the record on April 24, 1989, which was denied by the
Exam ner on May 23, 1989.

While specific contentions relating to particular jobs will be detailed
as relevant below, the broad outlines of the dispute are as foll ows: AFSCVE
contends that the bulk of the unrepresented classifications clainmed belong in
its Local 2494, Unit A grouping, known generally as the Courthouse unit.
AFSCME also nmmintains that the Community Health Educator should be accreted
into either the Sanitarians unit or the Nurses unit, both represented by
AFSCME.  Teansters contend that the Bus Drivers and Bus Driver Schedul er should
be accreted into the H ghway Departnent enployes unit which it represents.
ACCORD contends that the Jail Cooks should be accreted into the Sheriff's
Departrment unit of non-sworn | aw enforcenment enpl oyes which it represents. The
County contends that none of these classifications should be accreted into any
bargaining unit w thout an election. In addition, the County maintains that
the Senior Conputer Systens Specialists, Conputer Systens Specialists, and
Architectural Engineering Technician are professional enployes; and that the
Conputer Operator, Network Support Technician and Cerk Typist IIl in the
Sheriff's Departnent are confidential enployes, all of which contentions are
opposed by AFSCME. Sonme of the essential facts are stated in the Findings and
wi Il not be repeated here.

APPROPRI ATENESS OF UNI'T CLARI FI CATI ON OR ELECTI ON:

The parties' positions concerning the central question of this matter are
as follows:

AFSCVE

AFSCME contends that its Local 2494 represents nore than 400 of the 500-
plus enployes in all current AFSCME units conbined, and that Local 2494 has
been treated by AFSCME and the County and by the Commission in prior cases as a
homogeneous group even though its contract lists a nunmber of sub-units. The
scope of these units, according to AFSCME, has expanded over the years, and at
| east one position (Juvenile Center Education Specialist) was voluntarily

accreted into the Local 249 unit w thout an el ection. In one case in which an
accretion election was held, the Conmmssion referred in its direction of
election to "an existing overall bargaining unit represented by ... (various

| ocal nunbers of AFSCME)." AFSCME contends that it originally petitioned for a
broadly described bargaining unit in the Courthouse and that the Conm ssion
erred in describing the unit in that direction of election as consisting of
"clerical, maintenance and custodial enployes" and excluding all other
enpl oyes. AFSCME maintains that the County has taken inproper advantage of
this | anguage by defining newly created positions, including positions renpved
from bargaining units after nere name changes, as being outside the anbit of
what was intended to be a broad unit description, and then refusing to place
the newWly created or naned positions in any unit. AFSCME contends that a
review of the positions in the Courthouse unit denonstrates that the unit is
not limted to sinply clerical, maintenance or custodial classifications.
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AFSCME asserts that there is a comunity of interest between all of the
jobs at issue and those already within the Local 2494(A) wunit, and that
inclusion by unit clarification is therefore appropriate. AFSCME al so argues
that continuing the present unit restrictions will guarantee future disputes
over newy created or altered jobs.

AFSCME asserts that although the positions at issue do not constitute a
viabl e or proper independent unit, it will stand an election in such a unit if
the Conmi ssion decides otherwise. AFSCME contends that to allow other unions
to appear on the ballot, even for purposes of seeking to represent the limted
nunmber of positions in which they claim an interest, would encourage
fragment ati on of bargaining units, contrary to MERA's intent.

The County

The County contends that pursuant to Madison Metropolitan School
District, 2/ the criteria by which the proper disposition of the bulk of the
positions at issue here should be determ ned include those customarily used for
determining community of interest questions. The County argues that AFSCVE s
Local 2494(A) represents only clerical, maintenance and custodi al enpl oyes, and
that despite job nanes which in sonme cases inply a broader scope, all of these
positions in fact are clerical, maintenance or custodial in nature. The County
asserts that AFSCME has separate bargaining conmrmittees for the different units
within the Local 2494 contract, that they bargain different benefits, and
further that new units have fromtime to tine been created rather than | unping
new groups into 2494(A). The County argues that this pattern shows that the
parties have been careful not to include new jobs in existing units unless they
really match the anbit of the unit concerned, and that therefore accretion into
Local 2494(A) of any enploye not performng "clerical, naintenance or
custodial" duties is contrary to the clear |anguage of the original election
order, the contractual recognition clause, and the parties' past practice.

The County further argues that the positions at issue have in nost cases
existed for many years, but that only in a few instances has AFSCME fornally
asserted that any of them should be included within existing units. The County
argues that this vitiates AFSCVE s argunent that the Local 2494(A) unit shoul d
be read broadly. In addition, the County contends that none of these positions
share a comunity of interest with any of the units represented by any of the
uni ons, for separate reasons in each case.

The County contends that AFSCVME s position (taken in its brief) that a
single overall unit should now be created is contrary to precedent as well as
to the position AFSCME took at the hearing. The County notes that even in its
brief, AFSCME continues to refer to its "various units," and notes further that
AFSCMVE has lived with the unit descriptions as they exist for nearly 20 years.
The County opposes AFSCME' s contention that a broad unit is intended within
t he Courthouse grouping, on the grounds that AFSCME did originally request such
a broad description of the bargaining unit, but that the Comm ssion determ ned
not to order so broad a description of the Courthouse unit and that AFSCMVE

accepted that determination for many years thereafter. The County further
argues that the single unit which AFSCME now wants to create is contrary to
MERA because it would inproperly mingle professional enployes with

nonpr of essi onal enpl oyes w thout a vote.
Teansters

Teansters Local 200 expresses an interest only in the Bus Drivers and Bus
Driver Scheduler currently enployed within the Department on Aging, and
contends that these classifications share a substantial comunity of interest
with enployes in the H ghway Department who are represented by Teansters. The
Teansters contend on this basis that these two classifications should be
accreted into the H ghway Departnment unit, or that, in the alternative, they
shoul d be given a separate self-determ nation election to allow themto choose,
either AFSCVE s or Teansters' existing units.

2/ Dec. No. 20835-A, WERC, 11/83.
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ACCORD

ACCORD did not file a witten argunent, but maintained at the hearing
that the Jail Cooks and Correctional Services Assistant, all of whom are
enployed within the jail building lIike enployes represented by ACCORD, have a
community of interest with those enployes and should be accreted into the unit
now represented by ACCORD

DI SCUSSI ON

The central question in this case is whether we should direct an election
in a separate nonprofessional residual unit, as urged by the County, or whether
we shoul d add the disputed unrepresented enployes to the existing units through
a unit clarification process, as urged by the three | abor organi zati ons.

Residual units have historically been found to be appropriate by the
Conmi ssion for several reasons. Resi dual units, of course, consist of al
unrepresented nuni ci pal enployes of a nunicipal enployer; thus, the statutory
interest in avoiding further fragmentation of bargaining units is served since
the existence of a residual unit assures the nunicipal enployer that it wll
not be confronted with any additional units in the future. 3/ In addition,
stability in existing bargaining relationships between the nunicipal enployer
and existing labor organizations is maintained when a residual wunit is
establ i shed. 4/ As we are satisfied that the residual unit is appropriate
herei n because it serves the interests recited above and because an election in
such a wunit wll allow the enployes in question to freely opt for wunion
representation or a continuation of their unrepresented status, we are strongly
inclined to reach that result unless there is a conpelling reason to place them
in an existing unit through the unit clarification process.

Placement in an existing unit through the wunit clarification process
would clearly be warranted if any of the positions fell within the confines of
an existing unit description. Thus, for instance, if there were an existing
unit consisting of all nonprofessional County enployes, we would sinply include
the positions within that wunit wthout an election unless the continuing
majority status of the |abor organization was inplicated. No such unit is
present here and none of the existing unit descriptions can reasonably be
interpreted to include the positions in question. 5/

Pl acenent in one of the existing units could also be warranted if the
record denmonstrated a conpelling comunity of interest 6/ between the disputed
enpl oyes and those enployes in an existing unit. 7/ However, the record
i ndi cates that no such conpelling community of interest is present here. Wile
in sonme instances, a certain community of interest does exist, it is in no case
sufficient to overcome the interests served by an election in a residual unit.

3/ Once a residual unit is established, thereafter all new positions are
either placed in said unit or in existing units, as appropriate, assum ng
the continuing majority status of the bargaining representative is not
inmplicated so as to require an el ection.

4/ Cty of Watertown, Dec. No. 24798 (WERC, 8/87).

5/ In reaching this conclusion, we rely on the language of the wunit
descriptions thenselves, and the general prior failure of the unions
i nvol ved herein to assert a claim for the positions under this theory,
and the specific information contained in the record regarding the
vari ous positions in question here.

6/ When eval uating comunity of interest, we look to factors such as comon
supervision and work |ocation, comon duties, skills, wages, hours and
condi tions of enploynent, comon career aspirations, training and work
pur pose, See Arrowhead United Teachers v. WERC, 116 Ws.2d 580 (1984).

7/ Dane County, Dec. No. 15696-A (WERC, 12/88).
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W also note that as to certain positions, the strength of any comunity of
interest is equally shared by nore than one of the conpeting |abor
organi zations. 8/ Therefore, placenent of any of the disputed positions in an
existing unit is not warranted under such a rationale either.

G ven the foregoing, we are satisfied that direction of an election in a
residual unit is appropriate.

AFSCMVE has indicated a desire to participate in a residual representation
el ection, should one be directed. W deem it appropriate to allow Teansters
and ACCORD to express such an interest by OCctober 13, 1989 as well.
Accordingly, we have directed an election wherein the enployes can choose
bet ween AFSCIVE, no representation, and, upon timely notification,
representation by Teansters and/or ACCORD.

SPECI FI C PCSI TI ONS AT | SSUE

Having determined that direction of an election in a nonprofessional
residual unit is appropriate, we turn to resolution of the parties' disputes
over whether certain positions nust be excluded fromthat unit because they are
prof essi onal or confidential enployes.

Seni or Conput er Systens Specialists and Conputer Systens Specialists

The County enploys two Conputer Systens Specialists and four Senior
Conputer Systens Specialists in its information systens departnent; the senior
position is reached by experience in the junior position of the same general
title, and perforns simlar work wth somewhat greater autonony and
sophi sticati on. The County maintains that the positions are professional and
therefore ineligible for inclusion in the nonprofessional residual wunit.
AFSCMVE asserts that the positions are nonprofessional.

Section 111.70(1)(L) Stats., defines a professional enploye in pertinent
part as an enpl oye engaged in work:

a.Predomnantly intellectual and varied in character as
opposed to routine mental, manual, mechanical or
physi cal work;

b.Involving the consistent exercise of discretion and
judgenment in its perfornance;

c. O such a character that the output produced or the result
acconpl i shed cannot be standardized in relation
to a given period of tineg;

d. Requiring know edge of an advanced type in a field of
science or learning custonarily acquired by a
prol onged course of specialized intellectual
instruction and study in an institution of
hi gher education or a hospital, as distinguished
from a general academ c education or from an
apprenticeship or from training in t he
performance  of routine nental, manual or
physical process; or an enploye in the process
of becom ng so qualified.

Both positions require the incunbent to research, design, inplenent and
mai ntain data processing systems, to conduct interviews wth departmental
personnel to determne the adequacy of those systens, and to prepare and
anal yze prograns, as well as to train enployes in conputer use. The
requi renents of the job are (in varying degree depending on |evel) know edge of
principles and practice in conputer science and data processing, know edge of
programm ng techniques and programm ng |anguages, and ability to analyze and
devel op managenent information systems. The position does involve a degree of
discretion and independent judgenent in the choice of nethods for data
processi ng. But the position does not require any nore formal education than
hi gh school graduation or a GED, and it allows substitution for the
experience requirenent by college-level education (in business or public
adm nistration or conputer science) only to a maxinmum of two years. Thi s
di stingui shes the positions at issue from the data processing analyst in Gty
of Cudahy 9/, who was found to be a professional enploye partly because the
enmployer in that case had an expressed preference for a college degree which

8/ Wil e Teansters urge us to consider directing accretion elections which
woul d allow smal |l groups of enployes to determ ne whether they w shed to
be added to existing units, we reject that option because inter alia if
the enployes reject union representation they are left stranded in
i nappro-priate and fragnmented groups of the purposes of collective
bar gai ni ng. See Fox Valley Technical Institute, Dec. No. 13204 (VERC
12/ 74) .

9/ Dec. No. 19507 (VERC, 3/82).
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the incunbent was on the point of conpleting, and partly on the ground that the
i ncunbent there was the senior official of the Cty's data processing
depart nent.

Unl i ke Cudahy, the County here has expressed no consistent preference for
the education characteristic of a professional enploye and we are satisfied
that the work in question does not require know edge of an advanced type in a
field of science or learning customarily acquired by a prolonged course of
specialized intellectual instruction. The evidence al so does not denobnstrate
that the Senior Conputer Systens Specialists have the discretion possessed by
the data processing analyst in Cudahy, particularly in view of the existence of
hi gher-level supervision wthin their departnent. Accordingly, though
requirenents (a) and (c) of a the definition of professional enploye are
satisfied in this instance, we find that these positions do not neet
requi renents (b) or (d), above. They are therefore included in the residual
nonpr of essi onal bargai ning unit.

Archi tectural Engineering Techni ci an

The Architectural Engineering Technician has an office in the Departnent
of Facilities Management, and the position was created in late 1987. The
position description for this position requires a high school graduation with
six years' experience including drafting and architectural engineering duties,
and all ows substitution of a bachelor's degree in architectural engineering for
four years of the work experience requiremnent. The original job description
specified that the incunbent does manual and conputer aided drafting and
design, investigates layout, design, structure, materials and utilities of
existing county buildings, and wites reports and requests for proposals for
the design and construction of County facilities. County Labor Relations
Manager Jim Richter, the sole witness to testify concerning this position,
testified that the responsibilities of this position have been augmented since
the position's creation. Richter testified that this enploye has
responsibility for the design and developnment of building and construction
needs for the County including handi capped accessible entrances, renodeling of
of fice spaces, design and developnent of a new roof at a building, and a
portion of the project at the County's new ice arena. The Architectural
Engi neering Technician has the responsibility of devel oping specifications for
contracting out, as well as working with the contractor and nonitoring the
work. Richter testified that this enploye is assigned particular projects and
has discretion as to the handling of his work within the projects assigned.

The level of discretion entrusted to the Architectural Engineering
Technician, and the thrust of the original job description's enphasis on
education, distinguishes this position from two simlarly-titled positions
whi ch we have previously found not to be professional. In MIwaukee County 10/
we found the i1ncunbents in the Architectural Engineering Technician position
not to be professional enployes because they |acked consistent exercise of
discretion and judgenent in their duties and because education beyond high
school could be substituted for the experience requirement only up to two
years. Similarly, the Engineering Technician in MI|waukee County 11/ was found
not to be a professional position because the incunbents” main responsibility
was construction site inspection, they had little independent discretion or
design responsibilities, and their job descriptions made no reference to a
requi renent for college education. Here, however, there is substantial
di scretion vested in the Architectural Engineering Technician, who according to
the only testinony presented at the hearing, functions in effect as an
architect at least part of the tine. Furthernore, the recognition given to
education in this position conbines with the exercise of discretion and the
ability to specify the nature of the design to be carried out denonstrates
prof essional status. W accordingly conclude that this position satisfies all
of the requirement of Sec. 111.70(1)(L), Stats., and should be excluded from
the residual bargaining unit.

Conput er Qperator and Networ k Support Techni ci an

The County alleges that the incunbents in these two positions are
confidential enployes because their access to the conputer console gives them
pot enti al access to all County conputer-naintained records, i ncl udi ng
confidential labor relations data stored in the computer system by the County
personnel office. AFSCME asserts that the positions are not confidential.

The record establishes that neither enploye has job responsibilities
which require that they have any specific involvement with the confidential
data stored in the conputer. Nei t her enpl oye has any involvenent in costing
proposals or retrieving and printing confidential natter. Nonet hel ess, the
County asserts the potential for either enploye to inproperly use their general
access to the console to obtain confidential data should be sufficient to
excl ude these enpl oyes fromany bargaining unit. W do not agree.

10/ Dec. No. 8765-G (VERC, 9/ 84).

11/  Dec. No. 14786-B, (WERC, 4/80).
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In our view, the critical question is whether a position's actual job
responsibilities require sufficient access to, know edge of or participation in
confidential |abor relations matters. Even when a position's responsibilities
require access to confidential data, we have nonetheless found a position not
to be confidential if performance of such responsibilities involves a de
m ni nus anount of enployer's tine. 12/ Here, none of either position's actual
responsibilities require that the enployes have actual access to specific
confidential data. The potential that an enploye wll abuse their genera
access to the conmputer to gain actual access to confidential matters is not
sufficient to find these enployes to be confidential.

Clerk Typist |11, Sheriff's Departnent

Havi ng resolved the parties' dispute as to inclusion of certain specific
currently unrepresented enpl oyes in the nonprofessional residual unit, we turn
to the County's contention that the Cerk Typist IIl should be excluded from
the existing Courthouse unit as a confidential enploye.

The incunmbent in this position is secretary to the Sheriff, deputy
i nspector, business nmanager and senior |aw enforcenment analyst of the Sheriff's

Depart ment . No other enployes perform certain secretarial duties for these
five officers, and My O-cholski, the incunbent, has access to the
departnent's disciplinary and grievance files. She also types responses to
grievances, enploye evaluations, |letters concerning pending charges for
di scipline, and docurments relating to litigation against the County which
i nvol ves the Sheriff's Departnent. She spends approxi mately 20% of her work
week maintaining personnel records of one kind or another. She has not been
used to type responses to grievances or drafting of letters relating to
coll ective bargaining strategy. During the year before she testified,

O chol ski had typed five or less disciplinary notices for the supervisors. She
keeps track of supplies for the whole Sheriff's Departnent, and keeps a file on

squad cars. She makes up the new enploye files and closes out files for
enpl oyes who | eave. She does not sit in on meetings where bargaining strategy
or grievance handling strategies were discussed. O cholski did testify,

however, that she had typed letters on at |east one occasion to the County's
attorneys concerning litigation. Ocholski testified that of the approximately
250 enployes in the Sheriff's Departnent, she had been used to type eval uations
for eight or nine of them which included just those enployes directly
supervi sed by the Inspector or Deputy |nspector.

12/ Cty of New Berlin, Dec. No. 1317%3B (VERC, 8/83).
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It is clear that the Cerk Typist IIl perfornms sone confidential duties
and has access to certain confidential files. However, access to or handling
of data which is available to the wunion or enploye does not constitute
confidential work, and this type of data, including personnel files,
constitutes the nmajority of the informati on which the County here refers to as
confidential. Thus, it is clear that the vast mgjority of Orcholski's tinme is
occupi ed by matters which are not confidential in the I|abor relations sense.
The derk Typist |1l here appears, therefore, quite simlar to the clerk typist
1l in MIlwaukee County 13/, who spent about 5% of her time on confidential
matters; or to the admnistrative secretary in the Departnent of Public Wrks
in Gty of Port Wshington 14/, who had sone de mnminims contact wth
confidential material, but for whom another enploye was available to
substitute. 15/ In view of the relatively small percentage of Ocholski's tine
spent performng confidential |abor relations natters, we find that her
confidential duties are de minims and that she shall continue to be included
in the Courthouse unit.

Comuni ty Heal th Educat or

Lastly, we turn to the question of whether it is appropriate to honor
AFSCVE' s request that we include the Community health Educator in either of the
two existing AFSCMVE units containing professional enployes.

The County's Health Departnment enploys one Community Health Educator,
Janet Smith, who is conceded by AFSCME and the County to be a professional
enpl oye. AFSCME contends that a community of interest exists between the
Conmmunity Health Educator and either the Sanitarians bargaining unit or the
Nurses bargaining unit, and that the position should be placed w thout an
election in either of those two units at the Commission's discretion. The
County contends that the Community Health Educator does not have a community of
interest with any AFSCME represented enpl oyes and that accretion into the Local
2494(B) Sanitarians unit, at least, would be inappropriate because said unit
i ncl uded bot h professional and nonprof essi onal enpl oyes.

The record shows that the Community Health Educator works out of the
Heal th Departnent offices, and has a cubicle in that area adjacent to the
Public Health Nurses and Sanitarians. She has a Bachelor's Degree in conmunity
heal th educati on. She is required to develop and inplenent educational
programs on health-related issues and presents these programs to conmunity
groups, service clubs, schools, etc., at times in conjunction with a Public
Health Nurse. Thus, we find here a simlarity of her duties to those functions
comonly associated with a Public Health Nurse. We conclude from the record
that the position shares a sufficiently strong comunity of interest wth
enployes in the Nurses unit to be included therein. 16/

Dated at Madi son, Wsconsin this 27th day of Septenber, 1989.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON
By

A. Henry Henpe, Chalrnman

Her man Tor osi an, Conm Ssi oner

WITiam K. Strycker, Commi ssioner

13/ Dec. No. 7135-S (WERC, 2/85).
14/  Dec. No. 21205-A (WERC, 11/84).

15/ Cf. Door County, Dec. No. 24016 (WERC, 8/89), in which the secretary in
the Sheriff's Departnent was found a confidential enploye because she
performed nore than de minims amunts of work with confidential |abor
relations material and it was denonstrated to be inpractical to transfer
these duties to another enpl oye.

16/ See Dane County, Dec. No. 15696-A (WERC, 12/88).
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