STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

JEROVE L. SCHWARTZ,

Conpl ai nant,
: Case 7
VS. : No. 40526 Ce-2069
: Deci si on No. 26026-B
CONSTRUCTI ON AND GENERAL LABORERS'
UNI ON, LOCAL 464, AND CONSCLI DATED
PAVI NG COVPANY, | NC.,

Respondent .

Appear ances:
M. Jeronme L. Schwartz, WL0557 County Trunk "S', Colunbus, Wsconsin 53925, on

“his own behal f.

M. Gordon Kraut and M. Robert C. Neibuhr, Secretary-Treasurer and Business

T Manager, respectively, of Local 464, 2025 Atwood Avenue, Madison,
W sconsi n 53704, on behal f of the Respondent Union.

M. Richard B. Jacobson, Borns, Macaulay & Jacobson, 222 South Bedford Street,
Madi son, W sconsin 53703, on behal f of Respondent Enpl oyer.

FI NDI NGS OF FACT, CONCLUSI ONS
OF LAW AND CORDER

Jerome L. Schwartz, (hereafter Schwartz or Conplainant), filed a
conplaint with the Wsconsin Enployment Relations Conmmission on April 29, 1988
in which he alleged that the Construction and General Laborers' Union, Local
No. 464 (hereafter the Union), had failed to fairly represent Schwartz
regarding conplaints that he had |lodged with the Union concerning Schwartz's
belief that Consolidated Paving Conpany, Inc., (hereafter the Enployer) had
failed to pay Schwartz proper wages and fringe benefits while Schwartz was
enpl oyed by the Enployer as a pipe layer on a job in the Gty of Mddleton,
during the period April 29 to Novenber 16, 1987, in violation of Sec. 111.06(2)
and (3), Stats. Schwartz also alleged in his conplaint that the Enployer had
violated Sec. 111.06(1)(f) and (3) by the manner in which it treated Schwartz
regarding his pay and benefits while he was enployed on the above-referenced
Cty of Mddleton job. Scheduling of the conmplaint was held in abeyance
pendi ng the outcone of settlenent efforts. The Conm ssion thereafter appolnted
Sharon Gal | agher Dobi sh, a menber of the Conmission's staff to act as Exani ner
in this case and to nmake and issue Findings of Fact, Conclusions of Law and
Order as provided in Sec. 111.07, Stats. Hearing on the matter was initially
conducted in Madison, Wsconsin on August 3, 1989. In a letter received on
July 31, 1989 Respondent Enployer, by its Attorney Jacobson, asserted that the
unfair | abor practices proceedi ng agai nst the Enpl oyer should be stayed pending
the outcome of the Enployer's Chapter 11 Bankruptcy proceeding. Gven the
timng of the Enployer's Mtion to Stay proceedings, the Exam ner proceeded to
hear Schwartz's allegations against the Union at the schedul ed August 3, 1989
hearing, adjourning that proceeding to consider and decide whether the
Enpl oyer's Mdtion to Stay proceedings should be granted. On  Sept enber 15,
1989, the Examiner issued her Oder Ganting a Stay of these proceedings
relating to alleged unfair |abor practices committed by the Enployer, but on
grounds different from those asserted by the Enployer. Hearing regarding
Schwartz's allegations against the Respondent Union was conpleted on
Sept enber 20, 1989. A transcript of the entire proceeding was provided to the
Exam ner by Cctober 10, 1989 and the parties filed all briefs and argunents
herein by Novenber 12, 1989. The Exam ner has considered all of the evidence
and argunents relating to the allegations against the Union and being fully
advised in the prem ses, nakes and files the follow ng
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FI NDI NGS OF FACT

1. Conpl ai nant Schwartz was at all tines material herein a pipe |ayer
by trade and a nenber in good standing of Construction and General Laborers'
Uni on, Local 464 (hereafter Union) entitled to receive wages and health and
wel fare and pensi on benefits when enpl oyed under a Union contract, and entitled
to enjoy Union referrals to jobs arising under the various agreenents which the
Union has historically maintained with signatory construction contractors
around the State of Wsconsin. These contracts include the Buil ding Agreenent
(brown book), the Heavy and H ghway agreenent (grey book) and the Sewer and
Wat er agreenent (yellow book). Also, Schwartz was at all tines material herein
enpl oyed as a pipe |layer by Respondent Enployer, Consolidated Paving Conpany,
Inc., on a job in the Gty of Mddleton |ocated on Gaber Road at which the
Enpl oyer perfornmed sewer and water work during the period April 29 through
Novenber 16, 1987. Schwartz is an experienced pipe |ayer whose services have
been frequently in denmand over the years. He has never filed a grievance, run
for or held Union office and, until the instant case, Schwartz had never | odged
a conplaint with the Union.

2. Respondent Union is a |labor organization having offices at
2025 Atwood Avenue, Madi son, W sconsin. Robert N ebuhr is currently Business
Manager of the Union and has been in the position since 1984. CGordon Kraut is
Secretary-Treasurer of the Union currently. The Union regularly negotiates and
executes various |abor agreenments with signatory contractors. Under what is
known as the Union's Building AGeenent, Union enployers nay engage in general
bui | di ng, excavation and paving construction which includes public sector sewer
and water work as well as private sewer and water work inside the property
line. Under what is known as the Union's Heavy and H ghway Agreenent, union
enpl oyers nmay engage i n pavi ng work, anong ot her things.

3. At all times material herein, the Enployer has been owned and
operated by Dean and Barbara Evert (husband and wife). For many years, the
Enpl oyer has been primarily engaged in the business of paving and road
construction. Since at |east 1984, the Enployer has been secondarily engaged
in sewer and water construction work but never on a year-round basis. For
these nany hears, the Enployer has had a collective bargaining relationship
with the Union during which the Enployer has regularly executed both the
Bui | di ng Agreenent and the Heavy and H ghway Agreenent. Most recently, the
Enpl oyer signed the 1988-90 Buil ding Agreenent as well as the 1988-91 Heavy and
H ghway Agreenment, pertinent portions of which read as foll ows:

BU LDl NG AGREEMENT

ARTICLE I'll -- GRI EVANCE PROCEDURE

Section 1. The settlenment of contractual disputes and
grievances for the duration of this Agreement between

the parties of this Agreenent shall be settled as
fol | ows:
a. The parties of this Agreement shall attenmpt to

settle the matter between thenselves i mediately on the
job site by the Business Manager and/or Field Rep-
resentative of the Union and a representative of the
Enpl oyer.

b. If, after twenty-four (24) hours from the time of
the incident or discovery of the incident a settlenent

is not reached, the matter will be referred to the
WE. R C., whose decision will be final and bi nding.
c. It is expressly understood and agreed that disputes

invol ving work jurisdiction (Jurisdictional disputes)
shall not be resolved under this Article.
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ARTICLE VI. -- HEALTH PENSION, TRAINING & VACATION and/ or
WORKI NG DUTI ES FUNDS

Section 1. It is hereby agreed that, as of June 1,
1988, the Contractors signatory to this Agreement with
Construction and GCeneral Laborers' Uni on, Loca
No. 464, Madi son, Wsconsin shall contribute a
speci fied amunt of nonies per hour (on all hours

worked at straight time the hourly rate of pay), out of
t he negoti ated wage i ncrease for each enpl oyee into the
Wsconsin State Laborers' Health, Pension & Training
Funds and Laborers' Local No. 464 Vacation and/or
Wor ki ng Dues Fund.

a. Separate checks shall acconpany each fund con-
tribution and are due not later than the 15th of the
foll owi ng nont h wor ked.

b. During the life of this Agreement, upon witten
notification fromthe Union thirty (30) days prior to
any of the increases negotiated, any or all of the
noni es may be applied to Health, Pension, Training and
Vacati on and/ or Wrki ng Dues Funds.

Section 2. Fringe Benefits

a. The Enployer agrees to submt fringe benefit
reports on all Union and Non-Uni on Enpl oyees covered by
this Agreenent.

b. Al paynents to the Fringe Benefit Funds during the
termof this Collective Bargai ni ng Agreenment are deened
to be paid pursuant to this Collective Bargaining
Agr eenent .

c. The Enployer shall promptly furnish to the Trustees
of any Fringe Benefit Fund of their authorized agents,

on denmand, all necessary enploynent, personnel or
payroll records relating to its fornmer and present
enpl oyees covered by this Agreenent, including any

rel evant information that nay be required in connection
with the adm nistration of the Trust Fund.

d. The Enpl oyer agrees that the Union may apply the
increase in nonies bargained for during these
negoti ati ons as the Union sees fit for wages, pensions,
health and wel fare funds, vacation and/or working dues
funds, training funds (educational) and any other funds
exi sting under present Collective Bargaining Agreenents
of the Union. It is agreed that during the term of
this Contract, Managenent and Union will work for the
goal of consolidating all existing craft funds for the
pur pose of reducing administrative expenses and
i mprovi ng benefits.

e. Shoul d any fringe benefit fund provided for under
this Agreement be terminated for any reason what-
soever, contributions nade by the Enployer to said
funds shall be added to the enpl oyee's wages.

Section 3. Training Fund

a. The Union will not discrimnate against any Union
menber of applicant for an apprenticeship or training
program because of race, color, religion, sex, national
origin, handicap, age or martial status, unless sex is
a bona fide occupational qualification necessary to the
nor nal operation  of a particular busi ness or
enterprise. The Enpl oyer and the Union further agree
that each will cooperate with the other in taking such
affirmative action by either or both as are proper and
necessary to insure equality of opportunity in al
aspects of enpl oyment.

b. Each of these respective funds shall be jointly
adm ni stered by a equal nunber of Trustees appointed by
t he Union and the Enpl oyer.

C. The Association and the Union, and all Enployers
covered by this Agreenent, agree to be bound by all the
terms of the Trust Agreenents creating the Wsconsin
Laborers' Health, Pension and Training Funds and
Laborers' Local No. 464 Vacation and/or Wrking Dues
Fund, and by all the actions and rules of the Trustees
adm ni stering such Health, Pension, Training and
Vacation and/or Working Dues Funds in accordance wth
the Trust Agreenent and regul ations of the Trustees,

provi ded t hat such Tr ust Agr eenent s, actions,
regul ations and rules shall not be inconsistent with
this Agreenent. Each Enployer covered by this
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Pl us

Fund

Agreenment hereby accepts all succeeding Trustees as
will be appointed under and in accordance with the
Trust Agreenent. Such Enployer hereby ratifies all
actions already taken, or to be taken, by such Trustees
within the scope of their authority.

Section 4. Penalties

a. The Trustees of the Wsconsin State Laborers’
Heal th, Pension, Training and Vacation and/or Wrking
Dues Funds, may for the purpose of collecting and
paynents required by nmade to such Trust Funds,
i ncluding damages and costs, and for the purpose of
enforcing rules of the Trustees concerning the
i nspection and audit of payroll records, seek any
appropriate legal, equitable and adm nistrative relief
and they shall not be required to invoke or resort to
any.

ARTI CLE X. -- WACGE RATES FOR CONSTRUCTI ON LABORERS

Li sted bel ow are the classifications of work (including
the new wage increase, plus the fringes to be paid over

and above the hourly wage scale), effective August 1,
1988:

(PER HOUR ALL HOURS WORKED)

Hour | yPI us
Wage Heal t hPl us Trai ni ng
Rat e I ns. Pensi on
CLASSI FI CATI ONS:
1. Ceneral Labor. The work
to be performed under this
classification is described
under Laborer Juri sdictional
Work, Article IV.............. $12.80 1. 15 .70 .05

Heavy and H ghway Agreenent

Cover age

This agreenent shall cover all highway and heavy
construction work included in contracts awarded by the
State of Wsconsin Departnent of Transportation, all
work performed for any authority supervised by said
Departnent of Transportation, airport work (exclusive
of buil di ngs).

ARTI CLE V
Gi evance

1. A grievance nust be filed in witing by either the
Enpl oyer or the Union within thirty (30) days of the
date of the occurrence of the grievance.

2. (a) Al grievances, disputes or conplaints of
viol ations of any provisions of this agreenent shall be
submitted to final and binding arbitration by an arbi-
trator appointed by the Wsconsin Enploynent Relations
Conmi ssi on. Notice of the grievance dispute shall be
given to the Enployer or as applicable to the Local
Uni on invol ved, at |east two days before serving of the
demand of the arbitration in order to permt efforts to
adjust the matter without litigation. The arbitrator
shall be a nenmber or staff nenber of the Wsconsin
Enpl oyment Rel ati ons Conmission. The arbitrator shall
have sole and exclusive jurisdiction to determne the
arbitrability of such dispute as well as the nmerits
thereof. Witten notice by certified return receipt of

a demand for arbitration shall be given to the
Contractor and Enployer or as applicable to the Local
Uni on invol ved. The Contractor and Enployer as the

case may be, shall agree in witing within seven (7)
days to arbitrate the dispute.

- 4-
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Ar ea
Area
Ar ea
Ar ea
Ar ea
Area

(b) Both parties shall cooperate to have the case
heard by an arbitrator within seven (7) cal endar days
of the witten agreenent to arbitrate, provided an
arbitrator is available. The arbitrator shall have the
authority to give a bench decision at the close of the

hearing, unless he shall deem the issues to be
unusual |y conplex and thereafter he shall reduce the
award to witing. Gievances over discharge or
suspension shall be filed not later than ten (10)

cal endar days after the nmatter is brought to the
attention of the Business Rep-resentative of the Union.
3. In the event the arbitrator finds a violation of
t he agreenent he shall have the authority to award back
pay to the grievant in addition to whatever other or
further remedy nmay be appropriate.

4. In the event a Contractor or the Union does not
agree to arbitrate the dispute within seven (7) days or
does not cooperate to have the case heard within seven
(7) days after the witten agreement to arbitrate or
does not conply with the award of the arbitrator, the

other party shall have the right to use legal and
economi c recour se.
5. Al expenses of the arbitrator shall be shared

equal ly by the Union and the Contractor involved.

ARTI CLE X
Cl assifications and Wage Rates

1. The rates of pay on airport construction shall be
the prevailing rates as determ ned by applicable | ans.

2. The following straight-time rate of pay and job
classifications shall apply to all work and every
| aborers (sic) covered by this agreenent, except as
stated in Section 1 above.

3. This agreenment applies to the entire state of
Wsconsin which for the purpose of this agreenment is
divided into various geographical areas as stated
bel ow.

is defined as M| waukee and Waukesha Counti es
i s defined as Raci ne County
| is defined as Kenosha County

I
Il
Il
IV is defined as Dane County

V is defined as Ozaukee and Vashi ngton Counti es
VI is defined as including all counties of Wsconsin
except : M | waukee, Waukesha, Qzaukee,
Washi ngt on, Dane, Kenosha and Raci ne.
4. It is the optional decision of the union to

determine contributions out of the negotiated wage
i ncrease, for Health and Wl fare, Pension, Vacation, or
Skill 1nmprovenent prograns, upon notice to contractor.
This notice nmust be prior to the certification date of
each year of the contract.

Classifications and Straight Time Rates

Dane County AREA |V
LABORERS Ef fective

Classifications 6-1-88
Pi pel ayer Crew (sewer, water) Pipe Layer . . . . 13.48
Pi pel ayer Crew (sewer, water) BottomMan . . . . 13.28
Pi pel ayer Crew (sewer, water) Topman . . . . . 13.13

AREA | -- M LWAUKEE AND WAUKESHA COUNTI ES

AREA 1|1 -- RACINE COUNTY

AREA |11 -- KENOSHA COUNTY

AREA |1V -- DANE COUNTY

AREA V -- OZAUKEE AND WASHI NGTON COUNTI ES

AREA VI -- BALANCE OF STATE
Ef fective June, 1, 1988 Heal t h Vacati on
Ski |l

& and/ or

Vel fare Pensi on Wor ki ng dues

| nprove-
nment
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Areas 4 &6 . . . . . . . . 1.15 .80 -.15 .05
FRI NGES TO BE PAID ON ALL HOURS WORKED

Transportation Education Fund . . . . . . . . . . . 05

ARTI CLE Xl I|
Heal th and Wl fare

1. (a) Effective June 1, 1988, the contractor shall
pay monthly the sum of $1.70 per hour for all hours
worked, for work perforned in MIlwaukee, Qzaukee,
Washi ngton and Waukesha counties to the Health and
Wel fare Fund established by the Allied Construction
Enpl oyers Association of MIwaukee and the appropriate
| abor unions for all | aborers enployed by the
contractor in the job classifications listed in ARTICLE

Xl .

(b) Effective June 1, 1988, the contractor shall pay
nonthly the sum of $1.55 per hour for all hours worked,
for work perforned in Kenosha county to the Kenosha
Buil ding and Construction Trades Wl fare Fund for all
| aborers enpl oyed by t he contract or in job
classifications listed in ARTICLE Xl .

(c) Effective June 1, 1988, the contractor shall pay
nonthly the sum of $1.40 per hour for all hours worked,
for work perforned in Racine county to the Racine
Buil ding and Construction Trades Wl fare Fund for all
| aborers enployed b y the contractor in the job
classifications listed in ARTICLE Xl .

(d) Effective June 1, 1988, the contractor shall pay
nonthly the sumof $1.15 per hour for all hours worked,
for work performed in all counties of Wsconsin, except
the counties of Racine, Kenosha, MI|waukee, Ozaukee,
Washington and Waukesha to the Wsconsin Laborers'
Wl fare fund, 621 North Shernman Avenue, Madison, W
53704.

2. Paynments nade to the fund are to be nade at the end
of each nmonth, but not later than the 15th day of the

following nmonth, after which the paynents wll be
considered to be delinquent. In the event an enpl oyer
beconmes delinquent in his paynents to the Fund, he
shall be assessed as |iquidated damages $2.00 per

| aborer for each thirty (30) days prior to exercise of
this section the enployer shall be notified in witing
of the delinquency of the contractor nunber.

4. Al hourly allocations under this article are
subj ect to ARTICLE X, Section 4.

ARTI CLE XIV
Pensi ons

1. (a) Effective June 1, 1988, the contractor shall
contribute nonthly to the Building Trades United
Pensi on Fund, M| waukee and vicinity $1.45 per hour for
all hours worked, for worked perforned in M I waukee,
Oraukee, Washington, and Wukesha counties for each
| aborer enployed by the contractor in the job class-
ifications listed in ARTICLE XI.

(b) Effective June 1, 1988, the contractor shall
contribute nmonthly to the Racine Building and
Construction Trades Pension Fund $1.25 per hour for all
hours worked, for worked (sic) performed in Racine
county for each |aborer enployed by the contractor in
the job classifications listed in ARTICLE Xl .

(c) Effective June 1, 1988, the contractor shall
contribute nmonthly to the Kenosha Laborers Local
No. 237 Pension Fund, $1.25 per hour for all hours
wor ked, for worked (sic) perforned in Kenosha county
for each |aborer enployed by the contractor in the job
classifi-cations listed in ARTICLE Xl .

(d) Effective June 1, 1988, the contractor shall
contribute nmonthly to the Wsconsin Laborers' Pension
Fund, 621 North Shernman Avenue, Madison, W 53704 $.80
per hour for all hours worked, for worked (sic) per-
formed in all counties of Wsconsin except the counties
of M| waukee, Ozaukee, \Waukesha, Washington, Racine and
Kenosha.
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2. Payments nmade to the fund are to be nade at the end
of each nonth, but not later than the 15th of the
following nonth, after which the paynents wll be
considered to be delinquent. In the event that an
enpl oyer becones delinquent in his paynents to the
fund, he shall be assessed as |iquidated damages $2.00
per | aborer for each thirty (30) day period or fraction
thereof that he is delinquent.

3. If the enployees are renoved from the job by the
union to enforce such delinquent paynents including
I i qui dat ed damages, the enpl oyees shall be paid by the

del i nquent enployer for all lost tine at the straight-
time hourly rate. Thirty (30) days prior to exercise
of this section the enployer shall be notified in
witing of the delinquency of the contractor menber.

4. Al hourly allocations under this article are
subj ect to ARTICLE XI, Section 4.

4. As a general rule, the Union does not require every contractor who
is signatory to one of its agreenents to sign all of the contracts under which
menbers perform union work. Rather, the union has a practice of having a
contractor sign the agreenent or agreenents which apply to the nmajor part of
the work that that enployer generally engages in. Since the Respondent

Enpl oyer has been prinmarily a paving/road construction contractor for nany
years, the Union has required the Enployer to sign its Building and Heavy and
H ghway Agreenents. Wth regard to sewer and water work, since nost of that
kind of work is contracted for with a nunicipality with the involvenent of
governnental funding, the nunicipality "white sheets" the job, neaning that it
requires all union and nonunion contractors on these jobs to pay their enployes
the prevailing wage rate (PWR), which is equal to the Union's contractual rates
for sewer and water work. As a general rule, it is also true that contractors
who are signatory to one or nore of the Union's contracts have voluntarily paid
the proper union contractual rates in effect on non-contract or non-white
sheeted jobs despite the fact that they nay not be executory to the particular
agreenment which applies to the work being done. Also, it is generally true
that the Union does not send its Union nenbers out or refer themto jobs for
private individuals who are not signatory to one of the Union's contracts.
However, if a private individual calls the Union hall seeking soneone to do
work for them the Union agents wll ask if anyone present would like to
perform the non-uni on worKk. If a nmenber wishes to do so, he/she is told the
job does not pay union scale and fringe benefits and that the menber is
expected to work out paynent for their services with the individual.

5. Since at |east 1984 through 1988, the Union has perforned regul ar
audits of the Enployer's books, (at |least annually and recently, every quarter)
which found the Enployer to be in arrears in paying its Union enployes'
contractually required wages and health, welfare and pension paynments, in the
total amount of approximately $25,000. The anmounts due on two hundred eighty-
six (286) of the work hours claimed by the Union to date were claimed on behal f
of Schwartz for the period June through August, 1987 (when he worked for the
Enpl oyer). The Local Union followed normal channels in pursuing the Enployer's
paynents for these arrearages. Those normal channels include requesting
periodic audits, and then after the audits have been done, requesting that the
Fund Trustees attenpt to collect on the arrearages found. The Fund woul d then
bill the Enployer for |iquidated damages plus interest. Only the Fund Trustees
have the authority to collect on arrearages to their funds and only the

Trustees may file lawsuits regardi ng arrearages. Such lawsuits may only be
initiated after the enployer has had an opportunity to pay or appeal to the
Tr ust ees. The Trustees may then assign the Funds' collections attorney to

pursue a contractor in arrears, they nmay contact general contractors on jobs
where the contractor in arrears is working to convince the general contractor
to withhold the ambunt of the arrearage from the anpbunt due on the subcontract
or the Trustees nmay sue the contractor in arrears for the arrearages. |In the
case of the instant Enployer, before the Fund Trustees filed a |lawsuit agai nst
the Enployer, the Enmployer, on June 5 1989, filed for Bankruptcy under
Chapter 11 of the Federal Bankruptcy |aws. On July 11, 1989, Union Business
Manager Robert N ebuhr sought to be appointed to the creditors comittee which
would deal with the Enployer's financial status and on July 18, 1989 the
Bankruptcy Court granted N ebuhrs request and appointed himto that conmittee.

6. On or about April 29, 1987, Barbara Evert tel ephoned Uni on Busi ness
Manager Robert Ni ebuhr and requested that the Union refer a pipe layer for a
sewer and water job that the Enployer had contracted to do in the Gty of
M ddl eton on Graber Road. Niebuhr did not inquire of Evert whether the job was
"white sheeted" and he did not ask whether Evert intended to pay the PWR
N ebuhr sinply assunmed that due to the location of the job and the type of
work, that the job would be a white sheet job. Thereafter, on April 29, 1987,
Ni ebuhr called Schwartz who was then available for work and N ebuhr referred
Schwartz to work for the Enployer as a pipe layer on the Gty of Mddleton job.
Schwartz did not ask N ebuhr whether the job would pay Union wage rates and
benefits, since Schwartz also assuned that the Enployer would be required to
pay Union scale on such a job based upon the Enployer's request for a Union
referral. Pursuant to N ebuhr's referral, Schwartz began work for the Enpl oyer
that day, April 29, 1987.
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7. Shortly after Schwartz began work for the Enployer, N ebuhr visited
the job site. Schwartz asked Niebuhr if it was all right for him (Schwartz) to

be there and N ebuhr replied, "Sure, Jerry, you can work anywhere.” In July,
1987, Schwartz turned in a claimto the Enployer/Union insurance carrier. The
insurance carrier denied the claim (apparently in witing) stating that
Schwartz was not then covered by their insurance. Schwartz called the

i nsurance conpany and they explained that there had been no work hours turned
in for Schwartz for April through June, 1987. Schwartz then called N ebuhr who
said he would take care of the problem Later, Schwartz received rei nbursenent
for the claim in question. In or about OCctober, 1987, Schwartz received
statenments from the Union's Fringe Benefit Funds showing no insurance or
pensi on payments had been made on behal f of Schwartz by the Enployer for the
hours Schwartz had previously worked for the Enployer. Schwartz called N ebuhr
on several occasions about this discrepancy as well as to conplain about the
fact that Schwartz shoul d have received a $.20 per hour wage increase effective

June 1, 1987. (Schwartz later received this pay increase beginning
approxi mately Septenber 18, 1987.) N ebuhr contacted Enployer representative
Barbara Evert. She took the position that the Union had no jurisdiction to

nmake and pursue Schwartz's clains for pay and fringe benefits because the
Enpl oyer had not signed a Sewer and Water Contract with the Union. Ni ebuhr
argued that the Enployer was signatory to the Heavy and H ghway Agreenent and
the Building contract and it enpl oyed Uni on nmenbers thereunder and the Enpl oyer
should pay the rate. Ni ebuhr al so argued that since the Enployer had called
the Union to get a referral for a pipe layer on the Cty of Mddleton job, the
Enpl oyer was under a "contract" to pay Union rates. Finally, N ebuhr took the
position that if Evert believed the job was non-union, she should have infornmed
N ebuhr of this so that he and his nenbers could have nade up their own m nds
about whether to take the work. Ms. Evert told N ebuhr that the Enployer had
needed Schwartz for the job because he was an experienced pipe |ayer and that
if she had told N ebuhr and/or Schwartz that the Enployer considered the Gty
of Mddleton job a non-union job, Schwartz would have quit the job. Ni ebuhr
told Evert that he had never had a problemlike this before. N ebuhr filed a
grievance with the Enployer regarding Schwartz's claim for pay and benefits
and, settlenent tal ks having failed, N ebuhr requested arbitration of the WERC
on Cctober 30, 1987. That grievance arbitration case was ultinately assigned

to Raleigh E. Jones of the Conmission's staff. Jones schedul ed the case for
heari ng on Decenber 22, 1987. Present at the hearing, were Dean Evert and
Robert N ebuhr. (Conpl ai nant was not present.) During the course of

settlenent discussions regarding the grievance prior to comencenent of the
hearing, N ebuhr decided the Union should drop the grievance based upon the
fact that the Union did not have a signed contract with the Enployer which
woul d have covered Schwartz's work on the Cty of Mddleton job and therefore,
the grievance could not be won. M. N ebuhr stated at the instant hearing that
he believed this opinion was expressed and/or shared by M. Jones on
Decenber 22, 1987. On that sane date, Jones closed his WERC file on the case.

8. As a direct result of N ebuhr's unsuccessful attenpts to settle
Schwartz's pay and fringe benefit clains against the Enployer and due to the
Union's concern that a problem like Schwartz's should not reoccur, N ebuhr
negotiated an Amendnent to the Union's Building Contract which required the
Enpl oyer to pay Union fringe benefits on enployes enployed on all "private
work." Private work was therein defined as "any work that is not subject to
white sheet rates, and/or any work not subcontracted by a union contractor.”
The Amendnment took effect as of the date of execution, March 23, 1988. The
effect of this Amendnment has been that the problem which Schwartz experienced
with the Enpl oyer has never agai n occurred.

9. On March 28, 1988 after having nade phone calls to N ebuhr between
md-July 1987 and March, 1988 inquiring regarding the status of Schwartz's
charges agai nst the Enployer, Schwartz filed a witten conplaint with the Union
regarding the Enployer's failure to pay Schwartz union scale and benefits on
the City of Mddleton job in question as well as the Union's handling of
Schwartz's requests for those wages and benefits, and seeking a hearing before
the Union's Executive Board. In his witten conplaint, Schwartz asserted that
the Enpl oyer owed him proper pay and benefit fund paynents for 682.5 working
hours; that the Union had failed to fairly represent Schwartz because Schwartz
was not notified before starting to work for the Enployer that he would not be
paid full Union scale and benefits on the job; and that the Union should pay
Schwartz for his health insurance and wage cl ains agai nst the Enployer as well
as pay the pension fund for the hours Schwartz worked on the Cty of Mddleton
j ob. By letter dated March 31, 1988 Schwartz was advised that the Executive
Board would hold a special neeting to hear Schwartz's conplaints on April 5,
1988 at which Schwartz was invited to present his clains/case to the Board. On
April 5th, Schwartz presented and explained his conplaint to the Union's
Executive Board and N ebuhr gave a history of the problem as well as his
expl anati on of the events. The Union auditors were also called in for an audit
of the Enployer's payroll records. During this April 5th neeting, N ebuhr
stated that he had been unaware of the fact that the Gty of Mddleton job was
not a "white sheet" job at the tine he referred Schwartz to work on that job
and that it was not until Decenber 22, 1987, the day that the WERC arbitrator
was schedul ed to hear the Union's grievance on behalf of Schwartz, that N ebuhr
had becone privy to all of the facts and argunents the Enployer was asserting.
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At the April 5th meeting, the Executive Board explained to Schwartz that the
Union had no contract it could enforce covering the work in question. The
Board then went into closed session to discuss Schwartz's conplaints. The
Board deternmined that it could not force an audit on the Enployer for the job
in question as it was not covered by any Union contract and the Union's regul ar
audits of the Enployer would not pick up all of the hours worked by Schwartz --
only those covered by a signed agreenent between the Union and the Enployer
(descri bed above in Finding No. 3). The Board al so considered the reasons why
N ebuhr had decided (on Decenber 22, 1987) to drop the grievance regarding
Schwartz's cl ai ns. The Board decided that it would set a bad precedent and
felt it mght possibly jeopardize the Union, were the Union to pay Schwartz's
clains against the Enmployer and that to further pursue the Enployer on
Schwartz's behalf would only waste the Union's tinme, effort and resources. On
April 6, 1988 the Executive Board issued witten mnutes of the April 5th
speci al neeting which essentially recounted the above. The Board sent a copy
of these mnutes to Schwartz (by separate letter dated May 13, 1988). By his
letter dated April 12, 1988, Union Secretary-Treasurer Kraut informed Schwartz
that the Executive Board had denied his claim for wages and fringe benefits,
stating in part as foll ows:

The Executive Board of the Construction and General Laborers’
Union, Local No. 464, in reviewing your testinony
agai nst Consolidated Paving Conmpany in reference to
back wages and fringe benefits felt that you had a
val id conpl aint.

In an attenpt to obtain back wages and fringes for you, the
Local filed a conplaint on your behalf wth our
auditing firm and the WE R C. They both ruled in
favor of Consolidated and, based on the premise that
there is no Agreenent, held the Union harn ess.

The Executive Board maintains that, while the decision was
unjust, the Union should not be held responsible for
settlements arising out of contractors' unfair
practices. 1In doing so, it would set a precedent, with
the Uni on being nade to settle wage and fringe disputes
on work that is not even covered under our Collective
Bar gai ni ng Agreenents.

If you have any questions regarding the decision, feel free
in contacting our office.

10. On April 29, 1988, Schwartz filed the instant conplaint with the
W sconsi n Enpl oyment Rel ati ons Conmi ssi on.

11. Sornetime during the Summer of 1988, N ebuhr negotiated and succeeded
in getting the Enployer to sign a Sewer and Water Contract (otherw se known as
the "yel l ow book"). This was done after March 28, 1988 and pursuant to several
conversations that N ebuhr had had wth Enployer representative Barb Evert
regarding Schwartz's problenms with the Enmployer. In August, 1988 Barb Evert
again confirmed that the Enployer had essentially set out to defraud the Union
and Schwartz by remaining silent concerning the Enployer's opinion that the
Cty of Mddleton job was a non-union job because she believed that Schwartz
woul d have quit the Enployer had he known all of the facts and the Enployer
could not afford to lose him The Sewer and Water Contract signed by the
Enpl oyer becane effective on June 1, 1988, to expire on My 31, 1991. Thi s
contract insured that the problem Schwartz had run into regarding pay and
benefits on a non-white sheeted job would not occur again during the term of
this contract. The pertinent provisions of the Sewer and Water Contract are as
foll ows:

The Sewer and Water Agreenent

AGREEMENT

AGREEMENT made by and between the MUNI Cl PAL/ UTILITIES
D VI SI QN, W SCONSI N CHAPTER, ASSCCI ATED  GENERAL
CONTRACTORS OF AMERICA, INC., and contractors who have
executed a letter of assent in the form of attached
Exhibit I, hereinafter referred to as the enployer and
the WSCONSIN LABORERS DI STRICT COUNCIL, hereinafter
cal l ed the UN O\

ARTI CLE 1

COVERAGE
A This agreenent shall apply to and cover all
public works construction (sic) including construction,
excavation, installation, naintenance or repair of

sewer and water mains, laterals, systens, and curb and
gutters, sidewal ks, streets and appurtenances and
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related work, as well as excavating conming within the
jurisdiction of the Union and contracted for or
performed by the Enployer within the State of
Wsconsin, except for work in MIlwaukee, Waukesha,
Oraukee and Washington Counties and except for work
contracted for by the State of Wsconsin Departnent of
Transportation.

B. By nutual agreenent between the parties, all of
the work covered by this Agreenent shall be done under
and in accordance with the ternms and conditions of this
Agr eenent .

ARTI CLE XX

B. Madi son Local No. 464 -- DANE COUNTY ONLY

CLASSI FI CATI ONS 6/ 1/ 88
Foreman . . . . . . . . . . . . . . . . .. %14.72
Pi pel ayer, Mner, and Laser Operator . . . 14.27

12. On or about March 23, 1988, the date on which the Enployer signed
the Amendnment to the Building Contract covering private work, Enployer
representative Dean Evert contacted N ebuhr and in the course of their
conversation, Evert offered to pay all of Schwartz's wages and fringe benefits
for 1987 and 1988, if Schwartz would work for the Enployer again as a pipe
| ayer starting the next day. Ni ebuhr called Schwartz and relayed the message
that Evert had called and wanted Schwartz to work for the Enployer again.
Schwartz told N ebuhr that he would call Evert hinmself and discuss the matter.
Ni ebuhr testified that he told Schwartz of all of the terms of Evert's offer,
including Evert's offer to pay in all of the past due 1987 wages and fringes
for Schwartz. Niebuhr stated that Schwartz told himat this time that he could

never work for the Enployer again after what had happened. N ebuhr told
Schwartz that the Union would not count a refusal to work for the Enployer
agai nst Schwartz  for Unenpl oynent Conpensati on pur poses, given the

circunstances. Schwartz later spoke to Evert. Schwartz said he had just paid
for his own health insurance in the ambunt of $170. 00. Evert stated he woul d
pay that amount for Schwartz. Schwartz then asked whether Evert would pay his
benefits in 1988. Evert agreed. Schwartz then asked Evert whether the
Enpl oyer would also pay for the benefits/wages still due from 1987. Evert
stated he could not pay those. Schwartz replied that in that case, he could
not work for the Enpl oyer.

13. In the late 1970's or early 1980's, before N ebuhr becane Business
Manager of the Local Union, a situation occurred simlar to that involved in
the instant case. |In that case Payne and Dol an had a DOT Contract (now known

as the Heavy and Hi ghway Contract) with the Union but performed a contract for
private work not covered by that contract. The Union sued Payne and Dol an for
the wages and benefits lost by Union nenbers enployed on the job but the Union
lost its case due to a lack of a contract or addendum covering the work done.

Upon the basis of the foregoing Findings of Fact, the Exam ner makes the
foll owi ng

CONCLUSI ONS OF LAW

1. Conpl ainant Schwartz is an enploye wthin the neaning of
Sec. 111.02(6), Stats.

2. Respondent Consol i dated Pavi ng Conpany, Inc., is an enployer wthin
the meaning of Sec. 111.02(7), Stats.

3. Respondent Union is a |labor organization and represents enployes in
the construction industry for purposes of collective bargaining, within the
nmeani ng of Sec. 111.02(11), Stats.

4. Respondent Uni on Local 464 of the Construction and General Laborers'
Union, did not breach its duty of fair representation by failing or neglecting
to require that the Enpl oyer sign a Sewer and Water Contract prior to referring
Schwartz to the above-described Cty of Mddleton job, or by failing to collect
from the Enployer, or to pay on its own behal f, wages and fringe benefits for
hours Schwartz worked as a pipe layer on the Gty of Mddleton job during the
period April 29, 1987 through Novenber 16, 1987.

5. Respondent Union did not coerce or intimdate Schwartz in the
enjoynment of his legal rights under the Act and the Union did not coerce,
intimdate or induce Respondent Enployer or any person to interfere wth
Schwartz's enjoynent of his legal rights, or to engage in any unfair |[abor
practices against Schwartz, wi thin the meaning of Sec. 111.06(2), Stats.
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6. Respondent Union did not attenpt to influence the outcome of any
controversy as to enploynent relations prohibited by Sec. 111.06(1) or (2),
Stats.

7. The Conmission will not exercise its jurisdiction to review the
merits of the Respondent Enployer's alleged breach of the collective bargaining
agreenment in violation of Sec. 111.06(1)(f), Stats.

Upon the basis of the above, and foregoing Findings of Fact, Conclusions
of Law and Order, the Exam ner nakes and the follow ng

ORDER 1/

IT IS ORDERED that the instant conplaint be and the same is hereby
dismissed inits entirety.

Dat ed at Madi son, Wsconsin this 16th day of January, 1990.
By

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.
Section 111.07(5), Stats.
(5) The conmi ssion may authorize a comm ssioner or exam ner to make findings and
the findings or order. If no petition is filed within 20 days from the
date that a copy of the findings or order of the conm ssioner or exam ner
was mailed to the last known address of the parties in interest, such
findings or order shall be considered the findings or order of the
conmi ssion as a body unl ess set

(Footnote 1/ continued on page 13)

1/ aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the commi ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evidence submtted. If the commssion is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conm ssion.
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CONSCOLI DATED PAVI NG COVPANY, | NC.

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

Positions of the Parties:

Conpl ai nant

Conpl ai nant Schwartz asserted that the Union should have known or
i nquired whether the Enployer believed that the Cty of Mddleton job was
covered by a Union contract before if referred Schwartz to that job. In this
regard, Schwartz argued that the fact that the Enployer had been constantly in
arrears (since 1984) in paying into the Union's benefit funds for its enployes,
should have tipped off the Union to be nore careful with respect to the
Enpl oyer. Beyond this, Schwartz asserted that the Union should have struck the
Enpl oyer to force it to sign a Sewer and Water Contract. Schwartz al so
contended that the Union did not do enough for himto get the Enployer to pay
hi m Uni on wages and benefits on the Gty of Mddleton job. Schwartz pointed
out that the Union failed to get a private works addendum with the Enployer
until Mrch, 1988 and the Union did not get a signed Sewer and Water Contract
with the Enployer until the Summer of 1988.

Schwartz seeks a finding that the Union failed to fairly represent him
and an Order requiring the Union to pay the wages and fringe benefits due him
on the City of Mddleton job in question.

Uni on

The Union contended that after it becane aware of the full extent of the
problem it did everything possible to renedy Schwartz's situation. The Union
noted that it had been defrauded by the Enployer along with Schwartz and that
the Union would not have referred Schwartz to the Gty of Mddleton job had it
known that the Enployer believed the job was non-union. In this regard, the
Uni on presented evidence to indicate that nost of its signatory contractors did
not sign all of the various Union agreenents, and that they nonethel ess pay
Union scale and benefits even when they perform work not covered by any
agreenent they have executed. |In addition, nost Sewer and Water jobs are white
sheeted, which automatically requires all contractors thereon to pay their
enpl oyes the PWR (which is equal to contractual wages and benefits).

The Union noted that it had filed a grievance on behal f of Schwartz which
it dropped only after it determined that there was no likelihood of the Union's
succeeding on the case due to the lack of a contract to cover the work in
guestion. The Union then negotiated an Addendumto the Building Contract which
would (in the future) require the Enployer to pay Union fringe benefits on
private jobs. Further, wupon Schwartz's filing it, the Union noted that it
pronptly processed Schwartz's conplaint to the Executive Board (including
holding a full hearing on the matter). The Board denied Schwartz's claimonly
upon reasonable grounds, the Union contended, as confirnmed in the mnutes of
the Board neeting (a copy of which Schwartz received) and as stated in a letter
to Schwartz from Secretary-Treasurer Kraut. Thereafter, the Union convinced
the Enployer to sign a Sewer and Water Contract. In sum based upon the facts
herein, the Union asserted that the conplaint should be dism ssed.

Enpl oyer

Nei ther the Enployer nor its counsel appeared at the Septenber 20, 1989
continuation of the hearing herein. Enployer's counsel was served with a copy
of ny Septenber 15, 1989 Order Granting Stay.

DI SCUSSI ON:

Conpl ai nant has generally alleged and argued that the Union failed to
fairly represent him regarding pay and benefit clains for the period April 29
t hrough Novenber 16, 1987 in connection with the Enployer's Gty of Mddleton
job, in violation of Sec. 111.06(1) and (2), Stats. I note that Conplai nant
has not offered any evidence to prove that any officer or agent of the Union
coerced or intimdated Conplainant or that the Union coerced intimdated or
i nduced the Enployer or any other person to interfere with Conplainant's | egal
rights within the neaning of Sec. 111.06(2)(a) or (b), Stats. Nor has
Conpl ai nant of fered one shred of evidence to prove that the Union, its officers
or agents has attenpted to influence the outcome of any controversy concerning
enpl oynent relations prohibited by Sec. 111.06(1) or (2), Stats., as provided
in Sec. 111.06(3), Stats.

The overriding issue, here, whether the Union failed to fairly represent
Schwartz by the manner in which it handled the probl ens which arose surroundi ng
the Enployer's City of Mddleton job, mnmust be decided within the franework of
the law and |egal precedent regarding the extent of a l|abor organization's
duty to fairly represent the in individuals who are menbers of its bargaining
unit. In Hunphrey v. More, 375 U S. 335, 55 LRRM 2031 (1964), the United
States Supreme Court confirmed its prior holding in Ford Motor Co. v. Huffman,
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2/, and stated that "a w de range of reasonabl eness nust be allowed a statutory
bargai ning representative in serving the unit it represents, subject always to
conpl ete good faith and honesty of purpose in the exercise of its discretion.”
Al'so, the United States Suprene Court in Vaca v. Sipes 3/ stated:

A breach of the statutory duty of fair representation occurs
only when a union's conduct toward a menber of the
collective bargaining unit is arbitrary, discrimnatory
or in bad faith.

In Mahnke v. WERC, 66 Ws.2d 524 (1975), the Wsconsin Supreme Court
i nposed specific duties upon unions when they nmde decisions whether to
arbitrate a grievance. There, the court stated that the Union nust consider
the following "relevant factors" in determ ning whether to proceed further with
a grievance: (1) the nmonetary value of the enploye's clainm (2) the effect of
a breach of the contract on the enploye; and (3) the likelihood of success on
the merits at arbitration. The Court further stated:

this is not to suggest that every grievance nust go to
arbitration, but at least that the union nust in good
faith weigh the relevant factors before making such
determination. 1d. at 534.

So long as a union exercises its discretion in good faith and with honesty of

purpose, the union will be granted broad discretion in the performance of its
duties for the bargaining unit it represents, and nere negligence, poor
judgnment or ineptitude in grievance handling will be insufficient to establish

a breach of the duty of fair representation. 4/

Thus, Conplainant here has the burden of proving, by a clear and
satisfactory preponderance of the evidence, that the Union failed to fulfill
its duty of fair representation as all eged. Conpl ai nant essentially alleged
that the Union was negligent in referring himto the Cty of Mddleton job,
wi t hout checking to nmake sure the Union had a signed Sewer and Water Contract
with the Enployer prior to the referral. Al t hough Conplainant did not
specifically allege that the Union unfairly processed his grievance, his
personal conplaint to the Union's Executive Board, or that the Union inproperly
rel ayed Evert's 1988 settlenent offer, the record is conplete on these points
and | shall also decide whether the Union breached its duty of fair
representation in these areas.

In the instant case, the Conplainant failed to show that he was treated
differently from other union nmenbers with regard to his conplaints; he failed
to show that Union officials N ebuhr or Kraut harbored any aninosity against
him for any reason and Schwartz failed to prove that Kraut and/or N ebuhr had
acted in bad faith or for sonme discrimnatory reason when they failed to
conplete the arbitration process regarding Schwartz's pay and benefit dispute
with the Enployer.

The gravamen of Schwartz's conplaint agai nst the Union appears to be that
the Union should have known or should have checked whether the Gty of
M ddl eton job was under Union contract, and finding it was not covered, the
Uni on should then have forced the Enployer to sign a Sewer and Water Contract
before referring Schwartz to the job, and if the Union could not force the
Enpl oyer to sign such a contract, the Union should not have referred Schwartz.

The record evidence indicated that the actions the Union took initially
with regard to the Cty of Mddleton job were neither arbitrary nor
unr easonabl e. It is wundisputed, for exanple, that as a general rule,
contractors who have signed one or nore of the Union's contracts wll
automatically pay union wages and benefits. |In addition, where a contractor is
constructing connecting sewer and water lines fromexisting municipal lines to
new lines for a new housing/business devel opment -- such jobs are normally
"white sheeted" jobs, which require even non-signatory contractors to pay the
PVR. In addition, | note that the Enployer called the Union to refer a pipe
layer to its Gty of Mddleton job, which would reasonably allow the Union to
assume that the Enployer intended to pay Union wages and benefits. In light of
the Enployer's fraudulent silence at the tine it requested the referral and
thereafter regarding its opinion that the job was non-union, | find that the
Union could have reasonably believed (at the tinme it referred Schwartz) that
the Enployer intended to pay Union wages and benefits to Schwartz. In the
circunstances of this case, | amnot persuaded that the Union acted arbitrarily

2/ 345 U. S. 330, 338; 31 LRRM 2548 (1953).
3/ 386 U.S. 171, 64 LRRM 2369, 2376 (1967).

4/ See e.g., Ford Mdtor Co., supra; Bazarte v. United Transportation Union,
429 F. 2d 868, 75 LRRM 2017 (3d Gr., 1970); Wsconsin Council 40,
AFSCVE, AFL-C O Dec. No. 22051-A (MlLaughlin, 3/84) (aff'd by op. of
law, (VERC, 4/85)); Local 82, Council 24, AFSCME, AFL-CIQ et.al. Dec.
No. 11457-H (WERC, 5/84) (known as the Quthrie case).
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in not doing nore than it did prior to referring Schwartz to the job.

The fact that the Enployer had been delinquent over the years in making
paynents to the Union's Health and Wl fare and Pensi on Funds does not require a
different result on the above point. | note that the Union itself has no
authority to pursue an enployer in arrears, to initiate any action for
collection of any arrearage or to otherwise file a lawsuit regarding an
arrearage. Also, the status of the Enployer's paynents into the Union Funds is
a separate question from that raised here -- that is, it does not necessarily
follow from the fact that the Enployer had been behind in paying into the
Union's Funds that the Enployer would likely defraud the Union and Schwartz
regarding pay and benefits on the Gty of Mddleton job. | note further that
the problem which arose in the instant case had never before presented itself
to N ebuhr either during his enploynent as a laborer or during his tenure as
Busi ness Manager of the Union. Thus, N ebuhr could not have been forewarned in
these circunst ances.

In the context of this case, the actions taken by the Union prior to
referring Schwartz were largely based on reason and past experience, not on any
basis prohibited by |aw But even assuming, for the sake of argunent, that
sonme of the Union's actions prior to Schwartz's referral to the Mddleton job
were negligent, in these circunstances they did not anobunt to nore than "nere
negl i gence," and therefore these actions did not violate Sec. 111.06, Stats. 5/

| turn to the Union's processing of the grievance it filed on behal f of
Schwartz. It is clear fromthe record that the facts surroundi ng the grievance
were never in dispute. Further, N ebuhr was fully aware of the effect of the
| oss of wages and benefits on Schwartz and the extent of Schwartz's nonetary
injury (as well as that could be known) when N ebuhr filed a grievance with the
Enpl oyer on Schwartz's behal f. Thereafter, sonetine during the Sumer and Fall
of 1987, prior to his requesting WERC arbitration, Enployer Representatives
Barb and Dean Evert admitted that they had intentionally msrepresented the
status of the Gty of Mddleton job to both the Union and to Schwartz. Despite
this fact, N ebuhr requested arbitration by the WERC and a hearing was
schedul ed for Decenber 22, 1987. However, during the course of discussions
between N ebuhr, Dean Evert and WERC staff Arbitrator Jones, N ebuhr becane
convinced that since there was no effective collective bargaining agreenent
whi ch covered the work, there was no |ikelihood that the Union could prevail on

Schwartz's case at arbitration. Based upon the evidence here and given the
lack of any factual dispute as well as the overwhelming inpossibility of
success on Schwartz's grievance, | find that Conplainant failed to prove by a

cl ear preponderance of the evidence that the Union violated its duty to fairly
represent Schwartz when it dropped his grievance short of arbitration.

In regard to the Union's processing of Schwartz's conmplaint to the
Executive Board, | find that the <clear preponderance of the evidence
denonstrates that the Union dealt with Schwartz's conplaint in a fair and
reasoned manner. The facts show that upon Schwartz's filing his conplaint, the
Board pronptly scheduled and held a hearing thereon, which hearing Schwartz
attended and at which Schwartz pleaded his case. I can find no procedural
irregularities at the April 5th hearing on Schwartz's conpl aint.

Furthermore, | find that the Union did not act in an arbitrary,
discrimnatory or in bad faith manner when the Executive Board determned to
deny Schwartz's conplaint on the ground inter alia, that it would set a "bad
precedent” for the Union to pay Schwartz's clains against the Enployer. In ny
view, it could arguably jeopardize the Union and its treasury, were the Board
to pay for |lost wages and benefits in a case in which the enployer would not be
ultimately responsible. In the circunstances, | also agree that to continue to
pursue the Enployer in a case such as this would nerely have wasted the Union's
time, effort and funds w thout any I|ikelihood of gaining a benefit for Schwartz
or other Union nenbers. This type of action -- taken presunably on behal f of
the greater good of the majority of nenbers which outweighs the harm to one
menber -- is classically within the Union's lawful power. It was not a breach
of the Union's duty of fair representation for the Executive Board to deny
Schwartz's clains against the Union. See, e.g. Anerican Mtor Corp., Dec.
No. 15334-C, (Mchelstetter, 11/77), Dec. No. 15334-D (WERC, 11/77); d evepak
Corp., Dec. No. 15555-C (MG lligan, 3/78), Dec. No. 15555-D (WERC, 3/78);
Racine Steel Castings, Dec. No. 17054-A (Rothstein, 5-80), Dec. No. 17054-B
(WERC, 6/80); Pabst Brewing Co., Dec. No. 17023-B (Hawks, 8/80), Dec.

No. 17023-C (WERC, 9/80).

In reaching nmy decision, | am also mndful of the action N ebuhr took to
remedy the Schwartz situation and secure the rights of the najority of affected

5/ In Ofice and Professional Enployees International Union, Local No. 2,
AFL-CI O 268 NLRB 207 (1984) the National Labor Relations Board stated,
that

to determne whether a wunion's conduct is "nmere
negl i gence" or "sonething nore," we nust |ook beyond
the alleged act of negligence and exanmne the totality
of the circunmstances. 1d. at p. 7.
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union nenbers in the future. In this regard, | note that N ebuhr prevailed
upon the Enployer to sign an Addendum to the Building Contract in md-March,
1988, which required the Enployer to pay union benefits on private jobs,
ot herwi se exenpt from coverage by that contract. In addition, during the
Sunmer of 1988, N ebuhr procured a signed Sewer and Water Contract from the
Enpl oyer which guaranteed that the Schwartz situation would never again occur
(so long as the Enployer continued to execute this Contract.) Finally, when
the Enployer filed for Chapter 11 Bankruptcy, N ebuhr petitioned and was
granted his request to sit on the creditor's comittee which would hel p decide
the Enployer's financial fate. To ne, these acts on the part of N ebuhr
denonstrate the Union's commtnment to do whatever it could reasonably do to
protect the majority of its nenbers with regard to their treatnment by this

Enpl oyer.

During the instant hearing, a credibility issue arose. Schwart z
testified in contradiction of N ebuhr's testinony, regarding the contents of a
conversation between Schwartz and N ebuhr on or about March 23, 1988 concerning
a settlenent offer then nade by Dean Evert to N ebuhr. (Finding of Fact
No. 11). Specifically, N ebuhr testified that he phoned Schwartz and rel ayed
all of the terns of a settlement offer he (N ebuhr) had received from Evert
which included inter alia, Evert's offer to pay all of Schwartz's 1987 wages
and benefits due on the Gty of Mddleton job if Schwartz would work for Evert
on a new job. Schwartz testified that N ebuhr never told him of the terns of
the above-described settlenent offer. Rat her, Schwartz stated that N ebuhr
called and stated that Evert wished to hire Schwartz back and that Evert had
made an offer in this regard; that Schwartz told N ebuhr that he (Schwartz)
woul d speak to Evert hinself about Evert's offer; that during their subsequent
conversation, Evert offered to pay only an insurance prem um which Schwartz had
recently had to self-pay and that Evert promised to pay proper benefits for
Schwartz in 1988 but that Evert refused to pay Schwartz's 1987 past due pay and
benefits.

In the context of this case, | credit N ebuhr's version of what was said
between he and Schwartz regarding Evert's settlenent offer. In this regard, |
note that on several points Schwartz corroborates N ebuhr's testinony
concerning the disputed conversation: that Evert called N ebuhr hoping to
rehire Schwartz and that Evert had nmade an offer to N ebuhr in this regard;
that Schwartz told N ebuhr he was not inclined to work for Evert again after
what had happened; that N ebuhr told Schwartz that the Union would not count a
refusal to work for the Enployer against Schwartz for purposes of Unenpl oynent
Conpensati on. In addition, | believe it is mpst wunlikely that a |abor
relations professional |ike N ebuhr would have nade such a serious error -- to
improperly relay the terms of a settlenent offer nmade to the Union for the
benefit of a Union nenber. However, in the circunstances of this case, |
believe it is quite likely that Schwartz, who appears to have been consistently
excited and upset about the problens he had had with the Enployer, might not
have heard N ebuhr correctly or that he might have m sunderstood N ebuhr.
Finally, given the Enployer's prior deceptions regarding the status of the Gty

of Mddleton job, | believe it is quite possible that Dean Evert m ght have
attenpted to cut a better deal with Schwartz personally than Evert had offered
to Niebuhr. In all of these circunstances, | find no violation of the Statute

occurred with regard to N ebuhr's conversation with Schwartz regardi ng Evert's
settl enent offer.

Having found that the Union did not in any manner breach its duty to
fairly represent Conplainant, | lack jurisdiction, under settled Conmm ssion
precedent, to reach any issue or allegation regarding whether the Enployer
breached its contract(s) with the Union by its conduct (Sec. 111.06(1)(f),
Stats.). For the reasons stated herein and based upon the reasoni ng and cases
cited in ny Oder Ganting Stay in this case (Dec. No. 26026-A (Gall agher
Dobi sh, 9/89), | cannot and do not decide the nmerits of Conplainant's
al l egations herein against the Enployer. See, also Ruan Transportation
Managenment Systens, Dec. No. 25074-B (Jones, 7/88) aff'd by op. of Taw Dec.
No. 25074-B (WERC, 8/88). Therefore, the conplaint herein nmust be dismssed in
its entirety.

Dated at Madi son, Wsconsin this 16th day of January, 1990.

By

Sharon Gal I agher Dobi sh, Exam ner
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