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FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER

Wsconsin State Enployees Union (WBEU), AFSCME, Council 24, AFL-COQ
herein, the Union, on April 3, 1989, filed a conplaint of wunfair |abor
practices with the Wsconsin Enploynent Relations Commission in which it
alleged the State of Wsconsin, herein, the State, had committed unfair I abor
practices within the neaning of Chapter 111, Stats. On May 30, 1989, the
Conmi ssion appointed Jane B. Buffett, a nmenber of its staff, to act as
Examiner, to nake and issue Findings of Fact, Conclusion of Law and O der
pursuant to Sec. 111.07(5), Stats. Hearing was set for July 5, 1989, and
subsequent |y postponed. Hearing was set for Septenber 5, 1989 and subsequently
post poned. Hearing was set for October 13, 1989 at which time the parties
reached a tentative resolution of the dispute. On May 22, 1990 Conpl ai nant
requested the matter be set for hearing. Hearings set for Septenmber 5 and
Cctober 18, 1990 were each subsequently postponed. Hearing was set for January
29, 1991 at which time the parties submtted a stipulation of facts and
exhi bits which conprised the evidence in the matter. A transcript was prepared
and received February 11, 1991. Briefs and reply briefs were filed, the Iast
of which was received March 29, 1991. Upon review of the stipulations, the
Exami ner determined the factual stipulations included a hypothetical fact and
requested further hearing to conplete the record. On February 4, 1992 said
hearing was held. The parties filed additional briefs, the last of which was
received on March 23, 1992. The Exam ner, having considered the evidence and
arguments of the parties, and being fully advised in the prem ses, nakes and
i ssues the follow ng Findings of Fact, Conclusion of Law and Order.
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FI NDI NGS OF FACT

1. Wsconsin State Enpl oyees Union (WBEU) AFSCME, Council 24, AFL-CO
(herein, the Union), is a labor organization with offices at 5 (Qdana Court,
Madi son, W sconsin 53719.

2. State of Wsconsin (herein, the State) is a state enployer wth
offices at 137 East WIson Street, Mdison, Wsconsin 53707.

. The Union represents enployes of the State in a bargaining unit of
blue collar and non-building trades enployes. Sone nmenbers of the wunit
accunul ate conpensatory tine for working overtime or on holidays. Ri chard
Osen and Gary Martinson are enployes of the State and nenbers of said
bargai ning unit.

4, The State and the Union are parties to a succession of collective
bargai ni ng agreenents. The agreenent covering the period Novenber 6, 1987 to
June 30, 1989 contains the follow ng rel evant provision:

6/3/2 (BC, SPS, T) Eligibility for Overtime Credit

The Enployer agrees to conpensate enployes at
the premium rate of tine and one-half in cash or
conpensatory tinme, or conbination thereof, as the
Enpl oyer may elect, for all hours in pay status which
are in excess of forty (40) hours per workweek under
the followi ng conditions:

6/ 4/ 2 Schedul i ng of Conpensatory Tine

When conpensatory tine credits have been earned
by an enploye for overtime work or work on a holiday,
this accrued tine shall be used prior to seasonal
| ayoff or January 1, whichever cones first. However ,
if the Enployer does not pernmt the enploye to use
accrued conpensatory time by January 1, the enployee
may carry such credits into the first four nonths of

the new cal endar year. Accrued conpensatory time in
excess of five (5) days may be scheduled at the
conveni ence of the Enployer. For Fruit and Vegetabl e

Grading Service enployes of the Departnent of

Agriculture, Trade and Consumer Protection only,

accrued conpensatory tine credits may be carried over

into the first six (6) nonths of the new cal endar year.
(UnderTining in original.)

6/4/3 (BC, CR T, SPS) Enpl oyes not covered by the
Fair Labor Standards Act shall have the right to take
earned conpensatory tine off for overtine. At the
Enpl oyer's discretion, the enploye may be paid in cash
for unused conpensatory time credits at the end of the
year. |f cash is not paid the enploye shall carry such
time until My 1 of the following year. Unused
conpensatory time credits shall then be paid in cash at
the enploye's current hourly rate.

5. As of May 1, 1988, Richard O sen, an Experinental Herd Assistant at
the Blaine Dairy Center was credited with conpensatory tine carried over from
the end of the cal endar year, 1987, which he had not used. On May 1, 1988 he
did not receive cash conpensation for such conpensatory tine credits, nor did
he receive such cash conpensation at any tine thereafter. On or about My 23,
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1988, dsen's supervisor, Robert Elderbrook, called Osen into his office to
tell himthat he had accunul ated too nuch conpensatory time and he should take
time off or Elderbrook would schedule Asen for tine off. Subsequently, d sen
schedul ed two weeks of tine off in August, 1988, for which he received pay, and
t hereby reduced his conmpensatory time credit by 80 hours.

6. Gary Martinson is an enploye at the Arlington Dairy Center. In
February, 1988, Elderbrook told Martinson to take sone time off or he would
schedul e Martinson for tinme off. Subsequently, Martinson indicated the days he
woul d take off. The record does not indicate whether said tine off was taken
prior to or after May 1, 1988.

7. In the past, at wunspecified times, Mrtinson has been told by
supervisors to take tine off in order to | essen his conpensatory tinme credit.

8. Certain unnaned enpl oyes received a conbi nati on of cash paynent and
conpensatory time for credits carried beyond My 1. QO her unnanmed enpl oyes
carried over all of the outstanding credits as conpensatory tine. Bot h of
these groups of enployes carried over such tinme without being directed to do
so.

9. On May 13, 1988 enploye Tinothy DeSnet of the Dairy Forage Center
work wunit filed a grievance including the following description of the
gri evance:

On 5/1/88 the enmployer failed to abide by article
6,4,4, the paynent of carried over conp. tine.

(El sewhere in the grievance, DeSnet referenced Section 6/4/3.)

The grievance progressed through the grievance procedure, and ultinmately, on
Cctober 22, 1988, Enployment Relations Manager Edward Corcoran made the
fol |l owi ng response:

The enpl oyer agrees to abide by the terns of the I|abor
agreenment. Gievance Sustai ned.

The grievance did not specify which enployes were alleged to have been
aggri eved.

10. On April 3, 1989 the Union filed a conplaint of wunfair |abor
practice regarding the grievance. The disputed facts were set forth in the
foll owi ng two paragraphs:

11. The Enployer has not abided by and
continues to refuse to abide by the Labor Agreenent and
the distribution of conp. tine, as well as said
Gievance settlenent.

12. More particularly, the Enployer was (sic)
and continues to refuse to pay out accunulated conp.
time in cash on or prior to May 1 of the year after
which it was earned. In some cases the Enployer has
forced Enployees to take time off in an effort to
reduce the amount of noney it was otherw se required to
"cash-out"

11. At the February 4, 1992 hearing the parties stipulated to exhibits,
facts and the followi ng statenent of the issue:

| ssue: If an enployee who did not receive cash
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in lieu of accrued 1987 conpensatory tine subsequently
uses any of that accrued conpensatory tine as time off
with pay, is that enployee also entitled to receive a
cash equivalent for the tine off with pay that he
al ready has taken?

And subissues of that are: is the resolution the
sane if, a) an enployee was instructed to carry over
certain conpensatory tinme as opposed to receiving cash
in lieu and/or, b) an enployee desired to carry over
certain conpensatory tinme as opposed to receiving cash
inlieu.

12. A son and Martinson were directly instructed by El derbrook to take
time off with pay.

13. By not paying enployes a nonetary sum equal to the value of the
unused conpensatory tine that was <carried over from 1987 and renmined
outstanding as of My 1, 1988, the State violated the collective bargaining
agreenent and the settlenment agreenent.

CONCLUSI ON OF LAW

By not paying enployes a nmonetary sum equal to the value of the unused
conpensatory time that was carried over from 1987 and renai ned outstanding as
of May 1, 1988, the State violated the collective bargai ning agreenent and the
settl ement agreenment and thereby committed an unfair [ abor practice within the
nmeani ng of Sec. 111.84 (1)(e) and derivatively, Sec. 111.84(1)(a), Stats..

ORDER 1/
ITIS ORDERED that the State, its officers and agents, shall imedi ately:

1. Cease and desist from violating the collective
bargaining agreement and from violating any
settl enent agreenents resolving grievances.

(Footnote 1/ appears on the next page.)

2. Take the following affirmative action which the
Examiner finds will effectuate the policies of
the State Enpl oynment Labor Rel ations Act:

a. Pay Richard A sen and Gary Martinson a sum
of nmoney equal to the value of any and all
conpensatory tine credits for 1987 that
remai ned outstanding as of May 1, 1988 and
the interest thereon. 2/

b. Notify all enployes at any Dairy Forge
Center site in the bargaining unit
represented by the Union by posting in
conspi cuous places where those enployes
are enpl oyed, copies of the Notice
attached hereto and marked "Appendix A".
That Notice shall be signed by the Dairy
Herd Manager and a representative of the
Department of Enploynent Relations and
shall be posted imediately upon receipt
of a copy of this Oder and shall remain
posted for thirty (30) days thereafter.
Reasonabl e steps shall be taken to ensure
that said Notices are not altered, defaced
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or covered with other material .

C. Notify the Wsconsin Enploynment Relations
Commission in witing within twenty (20)
days fromthe date of this Order as to the

steps it has taken to conmply with this
O der.

Dated at Madi son, Wsconsin this 24th day of July, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Jane B. Buffett /s/
Jane B. Buffett, Exam ner

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

(Footnote 1/ continues and Footnote 2/ appears on the next page.)

(Footnote 1/ continues)

Section 111.07(5), Stats.

(5) The conmi ssion may authorize a comm ssioner or exam ner to make findings and
the findings or order. If no petition is filed within 20 days from the
date that a copy of the findings or order of the conm ssioner or exam ner
was mailed to the last known address of the parties in interest, such
findings or order shall be considered the findings or order of the
conmm ssion as a body unless set aside, reversed or nodified by such
conmi ssioner or examner within such tinme. If the findings or order are
set aside by the commi ssioner or exam ner the status shall be the sane as
prior to the findings or order set aside. If the findings or order are
reversed or nodified by the commi ssioner or examiner the tinme for filing
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2/

petition with the commi ssion shall run fromthe tine that notice of such
reversal or nodification is nailed to the last known address of the
parties in interest. Wthin 45 days after the filing of such petition
with the commi ssion, the commission shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part, or direct
the taking of additional testinony. Such action shall be based on a
review of the evidence submitted. If the conmission is satisfied that a
party in interest has been prejudiced because of exceptional delay in the
recei pt of a copy of any findings or order it may extend the tine another
20 days for filing a petition with the conm ssion.

The applicable interest rate is the Sec. 814(4), Stats., rate in effect
at the time the conplaint was initially filed, April 3, 1989. W I not
Union H gh School District, Dec. No. 18820-B, (WERC, 12/83); Geen
County, Dec. No. 26798-B (VERC, 7/92).
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APPENDI X A
NOTI CE TO ALL EMPLOYES

Pursuant to an order of the Wsconsin Enploynent
and in order to effectuate the purposes of the Minicipal

Act, we hereby notify our enployees that:

Rel ati ons Conmi ssi on,
Enpl oynment Rel ati ons

WE WLL NOT violate the collective bargaining

agreenent or any settlement agreenent.

WE WLL pay Richard Osen and Gary Martinson
cash for any and all conpensatory tine credits for 1987

that remained outstanding as of May 1, 1988.

Dat ed By

Dairy Herd Manager,

Dairy For age
Cent er

Resear ch

On behal f of the Departnent
of Enpl oynent Rel ations

THI'S NOTI CE MUST REMAI N POSTED FOR 30 DAYS FROM THE DATE HEREON AND MJST NOT BE

ALTERED, DEFACED COR COVERED BY ANY OTHER MATERI AL.
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STATE OF W SCONSI N
( DEPARTMENT OF EMPLOYMENT RELATI ONS)

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT ,
CONCLUSI ON OF LAW AND ORDER

BACKGRCUND

The State operates a Dairy Forage Research Center at which enployes
soneti nes accrue conpensatory time credits by working overtinme and on hol i days.
On May 1, 1988 the State did not pay cash to certain enployes for such

credits. The Union filed a grievance, asserting such failure violated the
parties' contract. The grievance ultimately reached Enploynment Relations
Manager Edward Corcoran who responded, "The enployer agrees to abide by the
terms of the |abor agreenent. Gievance sustained." Some enpl oyes, however,

did not receive cash payment. The Union subsequently filed the instant unfair
| abor practice conmplaint, alleging that the State was violating both the |abor
agreenent and the grievance settlenent.

POSI TI ONS OF THE PARTI ES

A. The Union

The Union insists the | anguage of the contract provides that all enployes
who did not receive cash for their conpensatory tine bal ance outstanding as of
May 1 nust receive cash for that tine whether or not they subsequently took
time off with pay for part or all of that tine.

In its reply brief, the Union argues the principles and cases cited by
the State are not applicable to this instant situation in which the enployes
were ordered to use their accunul ated conpensatory time. The Union al so points
to the grievance settlenent which it asserts is a State concession that it was
obligated to pay cash for conpensatory time as of May 1, 1988. It insists both
arbitrators and the Conmi ssion have broad authority in fashioning appropriate
remedi es. According to the Union, failing to award a cash renmedy to the
affected enployes could allow the State to profit fromits unlawful conduct.
It finds that the State's order to the affected enployes to use their
conpensatory time balance for tinme off with pay was unl awful .

In its brief submtted after the supplenental hearing, the Union argues
that the State's failure to pay enployes for accunulated conpensatory tine
after May 1 violated the contract. Additionally it asserts that the
conversation between the enployes and their imedi ate supervisor was in fact,
an order to take conmpensatory tinme off.

B. The State

The State argues that it did not violate the |abor agreenent and the
settl ement agreenent because the affected enployes have already been
conpensated by receiving tine off with pay, and therefore any additional cash
paynent would constitute a windfall to the enployes and a punishment to the
State. Such a renedy would contravene the principle that contract renedies are
only conpensatory. The State also analyzes the facts as a debt owed to the
enploye as of May 1, 1988 and finds that said debt has been reduced by the
value of the tinme off with pay the enploye has received and any other result
would in essence grant the enploye nore value than the original debt. The
State points to arbitral precedents holding that renedies for contract
viol ations should nake the aggrieved enployes whole, but not put them in a
better position than they would have been, but for the enployer's contract
violation. Finally, the State points to Conm ssion cases and asserts the rule
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is that remedies should be linmted to conmpensatory damages.

In its brief submitted after the supplemental hearing, the State insists
it did not violate the collective bargai ni ng agreenent because no enpl oyes were
ordered to carry over conpensatory tinme, and no enployees were denied either
time off with pay or remuneration for accrued conpensatory tine accunul ated
through April, 1988. Additionally, the State reiterates its position that even
if a violation should be found, no renedy should be ordered because such woul d
be a windfall to enpl oyes who have already received tine off with pay.

DI SCUSSI ON
A. The Merits

Section 111.84(1)(e) Stats., provides that it is an unfair |abor practice
for the state enpl oyer

To violate any collective bargaining agreenent
previously agreed wupon by the parties with respect to
wages, hours and conditions of enploynment affecting
state enpl oyes. ...

A grievance settlement has been found to be a collective bargaining agreenent
within the neaning of this subsection. 3/ In this case, the grievance
settlement, the State's notification to the Union that it would abide by the
contract, does not nodify the contract, so that the question of whether the
| abor agreenent was violated and whether the settlenent agreenment was viol ated
are one and the sane question.

The parties agree that contract provision 6/4/3 generally calls for
paynent in cash for accrued conpensatory tine from the previous year that had
not been used prior to May 1. The disagreenent concerns whether the State
violated the collective bargaining agreement when it conpensated certain
enployes for all or part of their outstanding credits not in cash but by
granting tinme off with pay after May 1, either at the direction of a supervisor
or voluntarily.

Exami nation of Section 6/3/2 reveals that the parties recognized and
specified two forns of conpensation for overtime credits: cash or conpensatory
time. |In contrast, Section 6/4/3 provides:

...If cash is not paid the enploye shall carry such
time until My 1 of the following vyear. Unused
conpensatory time credits shall then be paid in cash at
the enploye's current hourly rate.

Clearly, the last sentence provides for payouts after May 1 of the follow ng
year in only one form cash.

Under the plain neaning of this |anguage, the State violated the contract
when it failed to make cash paynent for the outstanding conpensatory tine
remai ning after May 1, 1988.

B. The Renedy

As to renedy, the two groups of enployes fall into two distinct

3/ Gty of Prairie du Chien, Dec. No. 21619-A (Schiavoni, 7/84), aff'd by
operation of Taw, Dec. No. 21619-B (WERC, 8/84).
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categories. The parties stipulated that certain enployes received all or part
of their paynent in tine off with pay after May 1 and wi thout being directed to
take the time off. 4/ Although the rights of this first group of enployes were
violated when they did not receive a nobnetary sum equivalent to their
out standi ng conpensatory tine credits, they have received conmpensation for that
time in the form of time off wth pay. Since these enployes voluntarily
accepted the time off, it is appropriate to infer that the state relied upon
their willingness to schedule tine off with pay when it granted them that
benefit. Therefore, the state was entitled to conclude that the enpl oyes were
satisfied and the tine off with pay discharged its obligation. These enpl oyes
have been made whol e and no further renedy is necessary.

The renedy for those enployes, R chard Osen and Gary Mrtinson, who did
not voluntarily schedule tine off with pay and did so only at the direction 5/
of their supervisors is a different matter.

The State correctly cites Commission and court precedents for the
proposition that remedies pursuant to Chapter 111, Stats., should nake
conpl ainants whole but should not bestow w ndfalls upon them or punish
respondents. 6/ Simlarly, arbitrators interpreting contract rights respect
the prohibition against putting grievants in a better position than they would
have been but for the enployer's breach, and generally avoid awardi ng nonetary
danages where the harm can not be neasured nonetarily. For example, this
principle has guided arbitrators who reason that inconvenience is not
nmeasur abl e and decline to order cash renedies for enpl oyes who have been forced
to take vacations at tinmes other than those they had previously chosen.

In the instant case, however, grievants were deprived of a definite
nmonetary entitlenent: cash paynent for accrued conpensatory time outstanding
after May 1, 1988. Maki ng the grievants whole requires paynent of those
ascert ai nabl e damages.

The Exam ner recognizes that the remedy ordered will cause the State to
pay twice for the conpensatory tine, but that duplication does not, by itself,
make the remedy a windfall that exceeds the requirenents of making whol e. In

respect to double paynent, the instant case bears simlarity to decisions
pursuant to Chapter 111, Stats., and arbitration awards involving term nations,
suspensions and denials of pronotion. In those cases, the grievant is
conpensated for time not worked, or is conmpensated for work at a higher |evel
of work than the grievant perforned, even though the enployer has, presunably,
al ready paid anot her enployer who actually performed the work. Those renedies
are found necessary, however, in order to nake the grievant whole for the
| osses incurred and the renedy is not considered punitive despite the double
paynent it causes. 7/

4/ Transcript of January 29, 1991 proceedi ngs at pages 7-8.

5/ It nust be noted that "direction" referred to here is the instruction to
use time off with pay as conpensation for credits outstanding after
May 1. Neither the pleadings nor the argunent addressed the question of
the State's right to instruct enployes, prior to May 1, to take tine off
with pay in order to reduce their conpensatory tine bal ance. For the
sake of conpleteness, Martinson's testinmony that he had in the past
received such instructions has been noted in the Findings of Fact No. 7.

6/ Dehnart v. \Waukesha Brewing Co., 21 Ws.2d 583 (1963).

7/ E.g., School District of Drumond, 120 Ws 2d 1, (1984). In Joint School
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In discussing the problem of double paynents, Arbitrator Archibald Cox
wote the follow ng:

[ T he conpany pays twi ce when it inproperly discharges
a man or violates his seniority. It pays back wages
and al so pays the person who took the grievant's place.
And the "only justification for an award of back pay
is that there is no nethod of doing perfect justice."
Thus, the dilemma lies in being forced to choose
between denying the enployee an adequate remedy or
forcing the enployer to pay twice for the same work.
Wien the enpl oyer causes the |oss, however innocently,
it is nore just that he should bear the cost of nmking
the enployee whole than that the enployee should be
forced to suffer a denial of contract rights without a
remedy. 8/

In the instant case, the enployer not only pays tw ce, but both payments
are to the same enploye, thereby giving rise to the State's theory that the
remedy would constitute a windfall. The principal stated by Arbitrator Cox is
nonet hel ess applicable. One of the two parties nust bear the loss, and it is
nmore just that the burden should be borne by the State who, on its own
initiative, conpensated the grievant in time off with pay when it was properly
liable for cash paynment. A contrary order would cause the burden to fall on
the passive nenbers of this scenario, the grievants, thus depriving them of
reparation for the definite nonetary loss they have suffered: cash paynent for
their 1987 conpensatory time account which was outstanding as of Muy 1, 1988.
In sum the Examiner is satisfied that the remedy ordered herein is a make-
whol e renedy authorized by the State Enploynent Relations Act. 9/

District No. 1, Gty of Ryver Falls, Dec. No. 12754-B, (VWERC, 3/76), at
p.4, the Comm ssion explicitly stated such back pay is not punitive. See
State of Wsconsin Departnent of Administration, Dec. No. 15699-B (VERC,
11/81) for a case in which a discrimnatory failure to pronote was
remedied by an order to conpensate the conplainant for the difference
between the actual rate of pay and the rate of pay for the disputed

pronoti on.
8/ Electric Storage Battery Co., AAA Case No. 19-22 (Cox, 1960).
9/ The record denonstrates that A sen was entitled to paynent for unused

conpensatory time outstanding as of May 1, 1988. See Finding of Fact
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No. 5. The record was insufficient to reach any finding as to whether
Martinson had outstanding credits as of that date. The renedial order

has been witten to require paynment to Mrtinson if such outstanding
credits existed at that tine.
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Additionally, the Exam ner has ordered the usual statutory interest. 10/
Dated at Madi son, Wsconsin this 24th day of July, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Jane B. Buffett /s/
Jane B. Buffett, Exam ner

10/ See footnote 2/.
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