STATE OF W SCONSI N
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FENNI MORE EDUCATI ON ASSCCI ATI ON -
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Conpl ai nant , Case 14
: No. 42058 MP-2219
VS. : Deci sion No. 26036-A

FENNI MORE COVMUNI TY SCHOCL DI STRI CT,
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Appear ances:

M. Kenneth Pfile, Executive Director, South Wst Education Association,
145 West Barber Street, Livingston, Wsconsin 53554, appearing on
behalf of Fenninore Education Association - Southwest Teachers
Uni t ed.

Ms. Eileen A Brownl ee, Kraner and McNanee, Attorneys at Law, 1038 Lincoln
Avenue, P.O Box 87, Fenninore, Wsconsin 53809, appearing on behalf
of Fenni nore Community School District.

FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

Fenni nore Education Association - Southwest Teachers United filed a
conplaint with the Wsconsin Enploynent Rel ations Conmi ssion on April 17, 1989,
alleging that Fenninore Community School District had commtted prohibited
practices within the neaning of Sec. 111.70(3)(a)5, Stats. On May 31, 1989,
t he Conmi ssion appointed Richard B. MlLaughlin, a menber of its staff, to act
as an Exanminer to make and issue Findings of Fact, Conclusions of Law and
Order, as provided in Sec. 111.70(4)(a), and Sec 111.07, Stats. Hearing on the
matter was conducted in Fenninore, Wsconsin on June 20, 1989. A transcript of
that hearing was provided to the Comm ssion on June 29, 1989. The parties
filed briefs and waived the filing of reply briefs by August 1, 1989.

FI NDI NGS OF FACT

1. Fenni more Education Association - Southwest Teachers United,
referred to below as the Association, is a |abor organization which naintains
its offices in care of 145 Barber Street, Route 1, Livingston, Wsconsin 53554.

2. Fennimore Community School District, referred to below as the
District or as the School Board, is a mnunicipal enployer which maintains its
of fices at 1397 Ninth Street, Fenninore, Wsconsin 53809.

3. The Association and the District have been parties to a series of
col l ective bargaining agreenents, including one in effect, by its terms, "for
the period July 1, 1988 through June 30, 1991". That agreenent contains, anong
its provisions, the follow ng:

PERSONAL BENEFI T PROVI SI ONS

6. Accunul ati ve Leave
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D. Accunul ative Leave - Personal

Accumul at ed [ eave - per sonal appl i es to
certificated enployees who have been
enployed for nore than 52 consecutive
weeks and for at least 1,000 hours during
the preceeding (sic) 52 week period.

A certificated enpl oyee may at their discretion use up to two
of their accumul ated | eave provi ded:

1. No nmore than two teachers per building,
ie., H gh School (8-12) and
El ementary (K-7) are absent on the
sane day for personal | eave.
Unusual ci rcumst ances may be
reviewed for consideration.

2. The | eave request was presented in witing
on a form provided by the District
Ofice, tw (2) working days prior
to the date of the requested Ieave.
Unusual ci rcunst ances may be
revi ewed for consideration.

3. The day requested is not the day
preceeding (sic) or followi ng any
cal endar vacation day, a holiday, or
any other non student attendance
days. Unusual circunstances nmay be
reviewed for consideration.

4. The day requested is not a parent-teacher
conference day, workshop day or
i nservice day. Unusual circum
stances may be reviewed for con-
si derati on.

Enpl oyees without accunul ated |eaves days woul d
be ineligible for personal days.

Appendi x E of that agreement sets forth the school calendar for the 1988- 89
school year. The School Board prepared a color-coded cal endar for the 1988-89
school year which contains a "Summary" section which explains the color-coding

of the calendar. That summary s divided into two sections: "Student
Att endance Days" and "Non Student Attendance Days". The Student Attendance
days section contains one subsection headed "181 School Days". The Non Student
Att endance Days section contains the following five subsections: "I nservice

Days & W rkshop Days; Parent-Teacher Conference Days; Holidays; Calendar
Vacation Days; and Any Other Non Student Attendance Days". Next to each of the
si X subsections noted above is the color corresponding to the color-coded
cal endar days of the 1988-89 school year calendar. The color next to the "Any
QO her Non Student Attendance Days" subsection is black. Weekends are
handwitten on that calendar in black ink. The final page of the cal endar
section of the 1988-91 coll ective bargai ning agreenent reads as foll ows:

191 Days

179- School Days 6.5 hours of Student Instruction 8 am - 4
p. m Wrk Day

2-One half (1/2) School Days 3.25 hours of Student Attendance
8am - 4 p.m Wrk Day

3-Days of Teacher W rkshop No Student Attendance 8 a.m -
3:30 p.m Wirk Day



2-Days of Professional Developnment No Student Attendance 8
am - 3:30 p.m Wrk Day

3- Hol i days
1st Student Attendance Day 8-22-88 8 a.m - 4 p.m Wrk Day
Last Student Attendance Day 6-2-88 8 a.m - 4 p.m Wrk Day

Student Attendance Day on 1st and Last Day of School WII Be
inthe AM Only

Make- Up Day

Chronol ogi cal Order of Make-Up Days: #1- March 20, #2- March
21, #3- March 22, #4- March 23

2-Parent Conference Days 12:30 p.m-4:30 p.m and 6:00 p.m -
9:00 ppm Al Final Report Cards Miiled to Parent/or
CGuar di an(s)

February 8 - SWC Convention. Personal Day Shall Not Be Used
on the 8th. The Cal endar Does Not Recognize SWC s. 1/

The 1988-91 agreenment also contains a grievance procedure

culmnates with a witten decision by the School Board. The agreenent contains

no provision for the arbitrati on of grievances.

4. The collective bargaining agreement which preceded that mentioned
in Finding of Fact 3 was in effect, by its terns, "for the period July 1,
t hrough June 30, 1989". That agreenment provided for Accunulative Leave as
fol | ows:

PERSONAL BENEFI T PROVI SI ONS

3. Accunul ati ve Leave

A. Accurul ati on

Accumulative Teave for all certificated enployees shall be
ten (10) days per year for personal
illness or personal injury accunulative to
one hundred (100) days. The day(s) shall
accunulate at a rate of 4 days for the
first nmonth of the contract period and 1
day per nonth for the next 6 nonths for a
total not to exceed ten (10) days per
year. The days accumulate on the first
day of each nont h.

B. Accunul ation | ncentive Pay

Teachers may at their discretion use up to 4 of
the current 10 days accumnul ative | eave.
The first 4 days of absence from work
shal | be attributed to any reason,
including illness at the discretion of the
t eacher. The 6 days remaining in the
current accunul ative |eave shall be used
for personal illness or personal injury
only. Those staff who have accunul ated 50
days may use 2 of the 6 days remaining at
their discretion.

Al certificated enployees will be paid at the
additional rate of $45.00 per day for 4
days or $180.00 as an intregal part of
their individual contract pay. Thi s
anmount will be item zed on their
i ndi vidual contract as incentive pay and
will be paid at the first pay period.

Each and any absence from work wll result in
the teacher having to return $45.00 to the
District. This applies to the first 4

days only, with a maxi num being returned
to the District of $180.00. The return

1/ This section of the <contract states the explanation for various

handwritten synbols used on the calendars placed in the contract.

handwitten synbols appear to the left of the major entries reproduced
above, but can not be reproduced in this decision, and have been omtted.
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shall be made by payroll deduction. Hal f
day(s) absent shall be charged at the rate
of $22.50.

The incentive pay does not include energency |eave as
specifically defined in Article 3-Death in
I mediate Family. Qher energency (I|eave)
situations shall be considered as absence
from work as cited above for the purpose
of this article.

Teachers who are required by the School Board and/or
Adm nistration to attend a workshop,
neeting, etc. or otherwise to be absent
from work, except absence resulting from

disciplinary proceeding, wll not return
the $45.00 per day. Teacher suspended
shall have the $45.00 per day deducted for
up to 4 days.

Appendices C, D and G of that agreement provided that the "Dollar Amounts" for
the Salary Schedule and the Extra-Curricular Schedule remained "to be
Determi ned”, as well as the calendar for the 1988-89 school year.

5. The collective bargaining agreement which preceded that mentioned
in Finding of Fact 4 was in effect, by its terns, "for the period July 1, 1984
t hrough June 30, 1986". That agreenment provided for Accunulation Leave as
fol | ows:

PERSONAL BENEFI T PROVI SI ONS

3. Sick Leave - Accunul ation Leave

Accumul ation leave for all certificated enployees shall be
ten (10) days per year for personal illness or
personal injury accunulative to one hundred

(100) days. The day(s) shall accumulate at a
rate of 4 days for the first nonth of the
contract period and 1 day per nonth for the next
6 nonths for a total not to exceed ten (10) days
per year. The days accunulate on the first day
of each nonth. Teachers may at their discretion
use up to 2 of the current 10 day accumul ative
| eave.

6. The parties net on March 14 and on April 7 of 1988 to bargain the
salary and extra curricular schedules as well as the calendar for the 1988-89
school year. The parties schedul ed an additional neeting for May 11, 1988. In
the week prior to May 11, 1988, Valerie Honschel, the Association's Head
Negoti ator, approached Edgar Ryun, the District's Superintendent of Schools,

who serves as the District's Head Negotiator. Honschel asked Ryun if the
School Board would consider entering a multi-year collective bargaining
agreenment before the anticipated enactnent of a bill which would have put
certain spending limtations on the Board. Honschel felt, at the time of her
request, that the parties had until mid-My to reach such an agreenent. Ryun
agreed to discuss the nmatter with the School Board and to create a proposal for
such a multi-year agreenent. On May 11, 1988, Ryun presented a proposal, on

behal f of the School Board, for a three year agreenment commencing on July 1,
1988. The Accunul ated Leave provision of that proposal read as foll ows:

D. Accumul at ed Leave - Personal

Accumul ated Teave - personal applies to certificated
enpl oyees who have been enployed for nore than
52 consecutive weeks and for at least 1,000
hours during the preceeding (sic) 52 week
peri od.

A certificated enployee may at their discretion use up to two
of their accumul ated | eave provi ded:

1.No nore than one teacher per building, ie., H gh School
(8-12) and Elementary (K-7) is absent on
the same day for personal |[|eave. Unusual
ci rcumnst ances nay be revi ened for
consi der ati on.

2.The leave request was presented in witing on a form
provided by the District Ofice, five (5)
working days prior to the date of the
requested | eave.

-4- No. 26036-A



3.The day requested is not the day preceeding (sic) or
following any calendar vacation day, a
hol i day, or any other non  student
attendance days. Unusual circumnst ances
may be reviewed for consideration.

4. A substitute teacher is avail abl e.

5. The day requested is not a parent-teacher conference day,
wor kshop day or inservice day. Unusual
ci rcunst ances nay be revi ened for
consi der ati on.

Enpl oyees w thout accumul ated | eave days would be ineligible
for personal days.

Any teacher who falsely takes a nedical |eave, famly | eave,
accurmul ated | eave - nedical or personal day will
be subject to progressive disciplinary action.

During the course of the negotiations on May 11, 1988, Association successfully
proposed to nodify Section 6.D.1. and 2. to read as they appear in Finding of
Fact 3 above. The Association also successfully proposed that Section 6.D.4.
of the District's proposal be deleted and that Section 6.D.5. of that proposal
be renunbered as Section 6.D.4. None of the balance of the District's proposal
was nodified on May 11, 1988. The parties' neeting on Muy 11, 1988, |asted
approximately three to three and one-half hours. By the end of that neeting,
the parties had reached tentative agreenent on a three year contract to
comence on July 1, 1988.

7. The tentative agreenent reached on May 11, 1988, was placed before
the nenbers of the bargaining unit in a meeting held on May 12, 1988. The
menbers voted to reject the tentative agreenent. Certain nenbers of the

Associ ation's negotiating team contacted Ryun to determine if certain changes
could be nade to the tentative agreenent reached on May 11, 1988. A neeting
was held at Ryun's house on May 12, 1988. During the course of that neeting
the parties agreed to certain nodifications of the tentative agreenent reached
on May 11, 1988. Included in these nodifications was the deletion of the final
paragraph of the District's proposal on Section 6.D. Tentative agreenent was
again reached, and both the School Board and the Association ratified the
tentative agreenent thus reached. The parties executed the 1988-91 collective
bar gai ni ng agreenment on May 13, 1988.

8. Ryun met with the School Board prior to his presentation of the
District's initial proposal for a three year agreenent. Apart from econonic
i ssues, the School Board and Ryun hoped to clarify certain problems with the
school cal endar and to change the contractual |eave provisions. Ryun hoped to
amend the contractual |eave provisions to harmonize them with the State's
Fam |y Leave Act; to end the accounting and personnel problens created by the
Accunul ation Incentive Pay provisions of the 1986-89 agreenent; and to place
l[imtations on the use of personal |eave. Ryun presented the District's
proposal to the Association line by line on May 11, 1988. Ryun and the two
School Board nenbers who were present at that neeting heard Ryun note to the
Association's negotiating team that the District's proposal was intended to
prevent teachers from using paid personal |eave to extend weekends. The
Associ ation's negotiating team understood Ryun's presentation to indicate that
the Board was concerned with the possibility of the abuse of paid personal
| eave. The Association's negotiating team assuned, however, that the
District's proposal on Section 6.D.3. did not specifically preclude the use of
personal |eave to extend a weekend, although one nenber of that team believed
the proposed |anguage of Section 6.D. 3. could be interpreted to have that
ef fect. No Association representative asked Ryun to define "non student
attendance days". Honschel did ask Ryun if Section 6.D.3. of the District's
proposal was intended to preclude a teacher from taking the day before or the
day after holidays, teacher convention days, personal devel opnent days or
i nservi ce days. Ryun did respond that the proposal was intended to have that
effect. The Association nade no counter proposal to the District's proposal on
Section 6.D. 3.

9. Conmencing with the 1988-89 school year, the District refused to
grant teacher requests to take paid Accunul ative Leave - Personal on a Monday
or a Friday unless the School Board determ ned unusual circunstances were
present. O eleven teacher requests for such paid | eave, the School Board has
determ ned that seven presented unusual circunstances warranting the granting
of paid |eave.

10. On Cctober 13, 1988, the Association filed a grievance which reads
as foll ows:

|.&ievant: Fenninore Educati on Associ ati on

I'l1.Agreenent Provision(s) Violated:
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PERSONAL BENEFI T PROVI SI ONS
6. Accunul ati ve Leave
D. Accunul ated Leave - Personal

Statenent of Gievance:

The District has applied the Agreement provision

I V.
The Di

ref erenced above such t hat "non- st udent
attendance days" is construed to include
weekends. No such interpretation was agreed to
bet ween the parties during negotiations.

Remedy Request ed:

strict shall desist in the above construction of
the Agreenent, shall approve otherw se - proper
requests for paid personal |eave on Mndays and
Fridays, and in a tinely nmanner, and shall nake
whol e any enployees who have been inproperly
denied pay and/or benefits according to such
erroneous construction and application of the
Agreenent provision cited above.

No. 26036-A



This grievance was processed through the steps of the grievance procedure noted
in Finding of Fact 3. The School Board fornally denied the grievance at a
nmeeting conducted on Novenmber 10, 1988, and supplied the Association with a
witten decision confirmng that denial on Novenber 18, 1988. Wth this
decision the parties conpleted all of the steps of the contractual grievance
procedure.

CONCLUSI ONS OF LAW

1. The Association is a "Labor organization" within the neaning of
Sec. 111.70(1)(h), Stats.

2. The District is a "Mnicipal enployer" wthin the meaning of
Sec. 111.70(1)(j), Stats.

3. Monday and Friday constitute days "preceeding (sic) or
following . . . any other non student attendance days" wthin the rmeaning of

Section 6.D.3. of the "PERSONAL BENEFIT PROVISIONS' of the collective
bar gai ni ng agreenent nentioned in Finding of Fact 3. The District's refusal to
grant teacher requests to use "Accunul ated Leave - Personal" as provided by
Section 6.D. unless the School Board determ nes "unusual circunmstances” as
provided by Section 6.D.3. are present does not violate the collective
bar gai ni ng agreenent nentioned in Finding of Fact 3, and thus does not violate
Sec. 111.70(3)(a)5, Stats.

ORDER 2/

The conpl aint is dismssed.
Dated at Madi son, Wsconsin this 28th day of August, 1989.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Ri chard B. McLaughlin, Exam ner

2/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nay authorize a comm ssioner or exam ner to nake
findings and orders. Any party in interest who is dissatisfied with the
findings or order of a conmssioner or examiner may file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
nmailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the tinme another 20 days
for filing a petition with the conm ssi on.
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FENNI MCRE COVMUNI TY
SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

BACKGROUND
The conplaint alleges a District violation of Sec. 111.70(3)(a)5, Stats.

THE PARTIES PGOSI Tl ONS

The Association initially argues that "(t)he District violated the
agreenent by inproperly applying the term 'non student attendance days' to

i ncl ude weekends". Specifically, the Association argues that the termis not
anbi guous in a school setting, and that "the syntactical structure of the
term. . . requires that it be read as a description of sone kind of attendance
days". According to the Association, the term as phrased in the agreenent,
must be read to nmean "attendance days for non students”. To read the term as
the District asserts would require, in the Association's view, that the
di sputed phrase read: "student non attendance days". Beyond this, the
Association argues that "(t)he term 'non student attendance days' is not

anmbi guous within the context of the collective bargaining agreement" since
Section 6.D.4. of Accunulated Leave - Personal and the 1990-1991 Cal endar

define and list non student attendance days. Beyond this, the Association
contends that "(t)he District's construction of the phrase 'non student
attendance days' is not supported by the agreement as a whole". Specifically,

the Association asserts that the purpose of the portion of the agreenent in
di spute here is to extend personal benefits to teachers and that the District's
interpretation of the agreenent subverts that purpose by elimnating 87 out of
191 contract days available for personal |eave. This interpretation, according
to the Association, produces an absurd result which renders certain portions of
Section 6.D.3. superfluous and violates the rule of "ejusdem generis". In
addition to this, the Association contends that "(b)argaining history does not
support the District's position", and nore specifically that "(t)he District's
interpretation noves unreasonably away from prior agreenent provisions for paid
personal | eave". A review of the record establishes, according to the
Association, that its negotiators "would not have agreed to such a broad
restriction and that FEA nmenbers would not have ratified it had they understood
it that way". The Association concludes that:

As the originator of the proposal and of the
di sputed phrase, the District clearly had the burden of
making its neaning clear, particularly since its
structure is not syntactically consistent with the
nmeani ng ascribed to it by the proposer, and since the
FEA negotiators did ask clarifying questions about the
effect of the paragraph. The District has not net the
burden of proof required.

The District argues initially that "(t)he term 'non student attendance
days' as used in paragraph 6.D. 3. of the parties' collective bargaining agree-

ment is clear and unanbiguous", and neans "a day when students are not in
school attendance". Relevant judicial precedent establishes, according to the
District, that unanbiguous terns are not open to construction. Wth this as

background, the District argues that the disputed terns are not terns of art
within a school setting, and that they should be given their "clear and

unanbi guous neani ng". The District's next major line of argunent is that
"(t)yhere was a neeting of the minds of the parties with respect to the
interpretation of Paragraph 6.D.3. of the collective bargaining agreenent". A

review of the record establishes, according to the District, that "the term
"non student attendance days' was created by the District and explained to the

Associ ation's bargaining committee". Beyond this, and citing Sec. 111.07(3),
Stats., the District contends that the "burden of proof here is on the
conplainant to show that there was no neeting of the mnds as alleged in the
conplaint". The District's next major line of argunent is that "(e)ven if

there was no neeting of the nminds with respect to the interpretation of Para-
graph 6.D. 3. of the parties' collective bargaining agreenent, Paragraph 6.D. 3.
should be construed against the Association in light of all the facts and
circunstances surrounding the parties' negotiations". More specifically, the
District contends that a review of "the |eave |anguage of the parties' prior
collective bargaining agreenents, the negotiations resulting in the present
collective bargaining agreenment, the |language of the present collective
bargaining agreement, and the District's inplementation of the present
collective bargaining agreement" establishes that the Association's inter-
pretation of the disputed |anguage is unreasonable. Viewing the record as a
whol e, the District concludes that "the agreenent should be construed agai nst
the Association (and the) conplaint should be dismssed".

DI SCUSSI ON
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It is undisputed that the parties' |abor agreement does not provide for
grievance arbitration, and that the Association has exhausted the procedural
requi renents of the contractual grievance procedure. It is, then, appropriate
to exercise the Conmmission's jurisdiction under Sec. 111.70(3)(a)5, Stats., to
determine if the District has violated the parties' collective bargaining
agreenent. 3/

The Association's concludi ng argunents question whether the District has
"met the burden of proof required". The statutes and the Comm ssion's case |aw
address the required burden of proof. Sec. 111.70(4)(a), Stats., nmkes the
procedures of Sec. 111.07, Stats., applicable to conplaints of prohibited
practi ce under the Minicipal Enploynent Relations Act. Sec. 111.07(3), Stats.,
states the required burden of proof thus:

- the party on whomthe burden of proof rests shall
be required to sustain such burden by a clear and
satisfactory preponderance of the evidence.

The Conmission allocates the burden of proof in cases of discipline under a
just cause provision differently than in cases of contract interpretation. 4/
In cases posing issues of contract interpretation, the conplainant has the
burden. 5/

In this case, then, the Association bears the burden of proof. That
burden requires that the Association, by a clear and satisfactory preponderance
of the evidence, establish a contractual provision intended by the parties to
govern the grievance, and an interpretation of that provision which is nore
persuasive than that of the District's.

It is wundisputed that the parties intended Section 6.D. of their
agreenment to govern requests for taking paid personal |leave. The interpretive
i ssue posed here is whether Section 6.D.3. should be read to limt the
ci rcumst ances under which paid personal |eave may be taken on a Mnday or a
Friday. On this interpretive point, the Association has not met its burden of
proof, since the District's interpretation of Section 6.D.3. is nore
per suasi ve.

Both parties assert that the |anguage of Section 6.D. 3. clearly and
unanbi guously supports their own interpretation of the provision. Nei t her
assertion is persuasive. The Association's grammatical analysis of the terns
"non student attendance days" persuasively denonstrates that the terms can be
read to nmean days on which non students (i.e. teachers) nust attend, such as
i nservi ce days. Their analysis does not, however, establish that their own
construction is clear and unanbi guous. The terms "non student attendance days"
can be read, as the District asserts, to nmean days in which students do not
attend school. This reading does not violate the grammatical anal ysis asserted
by the Association, but Ilinks "student" wth "attendance" as adjectives
nodi fying "days". The "non" nmeans the days referred to are those in which
students are not in attendance. The difference between the two asserted
interpretations can be clarified by hyphenating the disputed terns. The
Association wurges that the disputed terms should be read "non-student
attendance days”, while the District urges that the disputed terns should be
read "non student-attendance days". The anbiguity posed here is that the
contractual reference is not hyphenated.

If the ternms "non student attendance days" stood al one, the Association's
grammatical analysis could be considered a nore persuasive interpretation of
those terns than the District's. Those terns do not, however, stand al one, and
the Association's grammatical analysis ignores that the disputed ternms are
preceded by the word "other". This word decisively favors the interpretation
advanced by the District. The word "other" links the terms "non student
attendance days" to "any cal endar vacation day, a holiday " Vacati on
days and holidays can not be considered "non student attendance days" as the
Association interprets those terms, since neither teachers nor students are in
attendance on those days. The Association's interpretation, then, reads the
word "other" out of Section 6.D. 3. This is a |less persuasive reading of
Section 6.D.3. than the D strict's. The District's view does, as the
Association correctly notes, nmke the specific reference to a vacation day or
to a holiday unnecessary. This flaw must be noted. However, the District's
interpretation does, through reiteration, underscore the significance the
District attaches to attendance on the day preceding or followi ng a vacation or
a holiday, and does not read a contractual term out of existence as the
Associ ation's vi ew does.

Both parties have pointed to the school calendar to support their

3/ See Wnter Joint School District No. 1, Dec. No. 17867-C (VWERC, 5/81).

4/ See Tomahawk School District, Dec. No. 18670-D (WERC, 8/86).

5/ See Menorial Hospital Association, Dec. Nos. 10010-B, 10011-B (VERC,
11/71), and Evco Plastics, Dec. No. 16548-E (WERC, 6/84).
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interpretations, but the calendars placed in evidence do not afford deter-
m native guidance here. The col or-coded cal endar does identify weekends as
"Any Qther Non Student Attendance Days", but it is not clear if this color-
coding was nutually agreed to. The Association's assertion that the terns "No
Student Attendance"” in the final page of the cal endar appendi x define what "non
student attendance days" in Section 6.D.3. neans is unpersuasive. Even
assuming the terms "No Student Attendance" define "non student attendance
days", the fact that the terns do not appear next to the "3-Holidays" reference
can support either party's interpretation of "non student attendance days",
since Section 6.D.3. separately refers to holidays and to non student
att endance days.

Thus, the District's interpretation has greater support in the |anguage
of the contractual provision acknow edged by the parties to govern the present
di spute than does the Association's.

Since the language of Section 6.D.3. can not be considered clear and

unanbi guous, recourse to interpretive guides beyond that |anguage is
appropri ate. None of the interpretive guides cited by the Association can,
however, make the District's interpretation 1less persuasive than the

Associ ation's.

Bargaining history can be a useful guide for the interpretation of
anmbi guous contract |anguage, but the evidence of bargaining history in this
matter is of limted wuse, and, iif anything, supports the District's
i nterpretation. The Association cites evidence of bargaining history not to
denonstrate that the parties reached a nutual understanding regarding
Section 6.D.3., but to denonstrate that the District was offered an opportunity

to explain its intent and failed to do so. Thus, the Association uses
bargaining history as a preface to its argument that Section 6.D.3. nust be
interpreted against its drafter -- the District.

The Association persuasively asserts that anbi guous |anguage should be
interpreted against the drafter where the |anguage proposed or the drafter's
conduct in proposing the language is so msleading that the other party is
reasonably msled regarding the drafter's intent. The present record will not,
however, support applying this principle to the present record.

The |anguage proposed by the District, while anbiguous, can not be
characterized as misleading in any significant respect. As noted above, the
District's proposal on Section 6.D.3. on its face can be read to include
weekends. This fact did not escape the notice of Dennis WIlians, a nenber of
the Association's negotiating team who acknow edged in testinony that he was
aware the |anguage could be given that effect. Because he did not voice his
opinion to his fellow team nmenbers or to the District, his testinony does not
i ndicate that the Association somehow agreed to or acquiesced in the District's
i nterpretation. It does, however, nmke concrete what is apparent on the face
of the District's proposal -- that Section 6.D.3. can be read to cover
weekends. That | anguage can be consi dered anbi guous, but can not be consi dered
m sl eadi ng.

Nor can the District's conduct in proposing that |anguage be considered
as msleading. Honschel's testinony is the strongest evidence advanced by the
Association on this point. She credibly testified that she specifically
guestioned Ryun on whether Section 6.D.3. would apply to the days before and
after "Thanksgiving . . . the WEAC convention . . . personal devel opnent
days . . . (or) inservices . . .". 6/ Ryun responded that it would. There is
no persuasive evidence that Honschel asked or Ryun stated that Section 6.D. 3.
would be limted to such situations. The record indicates the Association
assurmed such a linmtation, but the record will not support a conclusion that
Ryun m sl ed the Association to this assunption.

The record, in fact, points to a contrary conclusion. Ryun and two
School Board menbers credibly testified that Ryun explained that Section 6.D. 3.
was intended to prevent teachers from extendi ng weekends. Paul a Bauman, a
menber of the Association's negotiating team acknow edged that "there was sone
di scussi on t hat enpl oyees wer e usi ng per sonal days to ext end
weekends . . .". 7/ She, as at least three other nenbers of the negotiating
team did not feel Ryun nmade it clear that Section 6.D 3. was specifically
intended to preclude this. Each of the nenbers of the Association's
negoti ati ng team who testified, however, acknow edged that there was di scussion
on the abuse of paid personal leave or on the significance of a teacher's
attendance. Against this background, it is inpossible to conclude Ryun or the
School Board somehow misled the Association into assuming that Section 6.D. 3.
did not include weekends.

This is not to say that the present record involves a credibility
determination and the testinony of the Association witnesses is not credible.
To the contrary, there is no reason to believe any of the testifying

6/ Transcript (Tr.) at 25.

7/ Tr. at 17.
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Association or District wi tnesses offered anything less than their sincere view
of the events of My 11, 1988. Rather, the record indicates the parties
papered over a significant area of potential dispute in their deternmination to
wap up a three year contract on that evening. Going into the evening of My
11, the parties had, in two negotiations sessions, failed to agree on a salary
schedule, an extra-curricular schedule and a calendar to govern the 1988-89
school vyear. In three to three and one-half hours on May 11, 1988, the sane
parties agreed to a total economc and | anguage package to cover the 1988-89,
the 1989-90 and the 1990-91 school years. It can not be considered surprising
that in the haste to tie up a three year agreenent, not every area of potential
di spute was fully realized.

That the parties papered over a potential dispute regarding Section

6.D.3. does not nean that that provision can not be given effect. It is
apparent that the parties intended the provision to govern certain requests for
pai d personal |eave. The record will not support a conclusion that the School
Board misled the Association into assuning that Section 6.D.3. would not apply
to weekends. That assunption has no reasonable basis in the I|anguage of
Section 6.D. 3., which, on its face, must be read to apply to weekends. It

follows that Section 6.D. 3. should not be construed against the District based
on the Association's erroneous assunption on its scope.

The renmining Association arguments question whether the District's
interpretation produces a ludicrous or inequitable result. Testinony of both
Association and District witnesses indicates the potential abuse of paid |eave
provi sions concerned both parties. Student/teacher contact is a significant
poi nt . That the District would seek to encourage such contact by seeking to
l[imt teacher discretion to extend weekends is not surprising. That the
Association would be willing to cede such discretion can not persuasively be
characterized as inconceivable or ludicrous. Beyond this, it is inpossible on
the present record to conclude that the Association gave up nore than could
reasonably be expected. The Association secured a three year agreenent during
negotiations under a linmted reopener covering one school year. The trade-offs
i nvolved are, at a mninum difficult to weigh, and the scope of the concession
guestioned here should not be exaggerated. The record establishes that a
teacher can still secure paid |eave with Board consent, and that unpaid |eave
is also avail able. The record will not support the Association' s assertion
that the District's interpretation produces a ludicrous or inequitable result.

In sum the Association bears the burden of establishing, by a clear and
satisfactory preponderance of the evidence, the existence of a contractual
provision intended by the parties to govern the grievance, and an
interpretation of that provision which is nore persuasive than that of the
District's. In this case, the parties acknow edge that Section 6.D. 3. of the
1988-91 | abor agreenent governs the present grievance. The District's view of
Section 6.D. 3. is nore persuasive than that of the Association. Al though that
provi sion can be considered anbiguous, the District's interpretation resolves
the anmbiguity without reading any of the contractual terms out of existence.
Evi dence of bargaining history wll not support a conclusion that the
District's conduct in drafting and in advocating its proposal on Section 6.D.3.
was so msleading that the Association reasonably assumed that the proposal
could not apply to weekends. Nor will the record support the Association's
assertion that the District's interpretation of Section 6.D.3. produces a
nonsensical result. The Association has not, then, nmet its burden of proving a
District violation of the parties’ collective bargaining agreenent.
Accordingly, no violation of Section 111.70(3)(a)5, Stats., has been found, and
t he conpl ai nt has been di sm ssed.

Dat ed at Madi son, Wsconsin this 28th day of August, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Ri chard B. MLaughlin, Exam ner
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