STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

FENNI MORE EDUCATI ON ASSCCI ATI ON -
SOQUTHWEST TEACHERS UNI TED,

Conpl ai nant , Case 14
: No. 42058 MP-2219

vs. : Deci si on No. 26036-B
FENNI MORE COMMUNI TY SCHOOL DI STRI CT, :

Respondent .

Appear ances:
M. Kenneth Pfile, Executive Director, South Wst Education Association,
145 West Barber Street, Livingston, Wsconsin 53554, and M. Bruce
Meredith, Staff Counsel, Wsconsin Education Association Council,

33 Nob HIl Drive, P.Q Box 8003, Madison, Wsconsin 53708,
appearing on behalf of Fenninmore Education Association - Southwest

Teachers United.

Ms. Eileen AL Brownl ee, Kraner and McNanee, Attorneys at Law, 1038 Lincoln
Avenue, P.O Box 87, Fenninore, Wsconsin 53809, appearing on behalf
of Fenni nore Community School District.

ORDER AFFI RM NG EXAM NER S FI NDI NGS COF
FACT, CONCLUSI ONS OF LAW AND ORDER

Fenni nore Education Association - Southwest Teachers United filed a
conplaint with the Wsconsin Enpl oynent Rel ations Conmi ssion on April 17, 1989,
alleging that Fenninore Community School District had commtted prohibited
practices within the neaning of Sec. 111.70(3)(a)5, Stats. On May 31, 1989,
t he Conmi ssion appointed Richard B. MlLaughlin, a menber of its staff, to act
as an Exanminer to make and issue Findings of Fact, Conclusions of Law and
O der, as provided in Sec. 111.70(4)(a), and Sec 111.07, Stats. Hearing on the
matter was conducted in Fenninore, Wsconsin on June 20, 1989. A transcript of
that hearing was provided to the Comm ssion on June 29, 1989. The parties
filed briefs and waived the filing of reply briefs by August 1, 1989.

On  August 28, 1989, Exam ner MlLaughlin issued Findings of Fact,
Concl usi ons of Law and Order with Acconpanyi ng Menorandum wherein he concl uded
that the District had not violated Sec. 111.70(3)(a)5, Stats. and therefore
dismssed the Union's conplaint. The Union filed a petition with the
Conmi ssion  Septenber 14, 1989 seeking review of the Examner's decision
pursuant to Secs. 111.07(5) and 111.70(4)(a), Stats. The parties filed witten
argunent, the last of which was received Novenber 10, 1989. The Comm ssion has
consi dered the record, the Exami ner's decision, and the parties' arguments on
review and concluded that the Exami ner should be affirned.

NOW THEREFORE it is



ORDERED 1/

That the Findings of Fact, Conclusions of Law and Oder issued by

Exam ner McLaughlin on August 28, 1989 are hereby affirned.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 29th day of Decenber,
1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chairmnman

Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner

1/

Pursuant to Sec. 227.48(2), Stats., the Conmm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Commi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nmail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon all
parties under s. 227.48. If a rehearing is requested under s. 227.49,
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6)

(Foot note one conti nued on page three)
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1/

Not e:

conti nued

and 182.71(5)(g). The proceedings shall be in the circuit court for Dane

county if the petitioner is a nonresident. If all parties stipulate and
the court to which the parties desire to transfer the proceedi ngs agrees,
the proceedings nmay be held in the county designated by the parties. |If

2 or nore petitions for review of the sane decision are filed in
different counties, the circuit judge for the county in which a petition
for review of the decision was first filed shall determ ne the venue for

j udici al review of the decision, and shall order transfer or
consol i dati on where appropri ate.
(b) The petition shall state the nature of the petitioner's

interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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FENNI MCRE COVMUNI TY
SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

The Pl eadi ngs

The conplaint alleges that the District violated Sec. 111.70(3)(a)5,
Stats. by the manner in which it admnisters the personal |eave provisions of
the parties' 1988-1991 contract. The Union asserts that the District's
interpretation of the phrase "non student attendance days" in Section 6.D. 3 of
the contract inproperly denies enployes the right to use personal days on a
Monday or Fri day.

The District's answer admts that it is interpreting Section 6.D.3. in

the manner asserted by the Union but denies that its admnistration of the
personal |eave |anguage is contrary to the parties' agreenent.

The Exam ner's Deci sion

The Exami ner concluded that the District was properly administering the
personal |eave provisions of the 1988-1991 contract and thus dismssed the
conpl ai nt.

The di sputed contractual |anguage provides:

D. Accunul ative Leave - Personal
Accumul ated Teave - personal applies to
certificated enployees who have been
enployed for nore than 52 consecutive
weeks and for at least 1,000 hours during
the preceeding (sic) 52 week period.

A certificated enployee nmay at their
discretion wuse up to tw of their
accunul ated | eave provi ded:

1. No nore than two teachers per
building, ie., Hgh School (8-12)
and Elenentary (K-7) are absent on
the sane day for personal |eave.
Unusual ci rcunst ances may be
revi ewed for consideration.

2. The |eave request was presented in
witing on a form provided by the
District Ofice, tw (2) working
days prior to the date of the
request ed | eave. Unusual
circunstances nmay be reviewed for
consi der ati on.

3. The day requested is not the day
preceeding (sic) or followi ng any
cal endar vacation day, a holiday, or
any other non student attendance
days. Unusual circunstances nay be
reviewed for consideration.

4. The day requested is not a parent-
t eacher conference day, workshop day
or inservice day. Unusual circum
stances may be reviewed for con-
si derati on.

Enpl oyees without accunul ated |eaves days
woul d be ineligible for personal days.

The Exam ner commenced his analysis of the disputed contract |anguage by
concluding that while Section 6.D.3. was not clear and unanbiguous, the
District's interpretation of the |anguage "has greater support in the |anguage
of the contractual provision . . . than does the Association's". He reasoned:

Both parties assert that the |anguage of
Section 6.D.3. clearly and unanbi guously supports their
own interpretation of the provision. Neither assertion
is persuasive. The Association's grammatical analysis
of the terns "non student attendance days" persuasively
denonstrates that the terns can be read to nean days on
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As he
t he Exam ner
presented by

whi ch non students (i.e. teachers) nust attend, such as
i nservice days. Their analysis does not, however,
establish that their own construction is clear and
unanbi guous. The terns "non student attendance days"
can be read, as the District asserts, to mean days in

whi ch students do not attend school. This reading does
not violate the grammatical analysis asserted by the
Associ ation, but links "student" with "attendance" as
adj ectives nodifying "days". The "non" neans the days
referred to are those In which students are not in
at t endance. The difference between the two asserted
interpretations can be clarified by hyphenating the
di sputed terms. The Association wurges that the

di sputed terms should be read "non-student attendance
days", while the District urges that the disputed terns
should be read "non student-attendance days". The
anmbi guity posed here is that the contractual reference
i s not hyphenat ed.

If the terns "non student attendance days" stood
al one, the Association's grammatical analysis could be
considered a nore persuasive interpretation of those
terms than the District's. Those ternms do not,
however, stand al one, and the Association's gramati cal
analysis ignores that the disputed ternms are preceded

by the word "other". This word decisively favors the
interpretation advanced by the District. The word
"other" links the terns "non student attendance days"

to "any calendar vacation day, a holiday o
Vacation days and holidays can not be considered "non
student attendance days" as the Association interprets
those terms, since neither teachers nor students are in

attendance on those days. The Association's
interpretation, then, reads the word "other" out of
Section 6.D.3. This is a l|less persuasive reading of
Section 6.D.3. than the District's. The District's

vi ew does, as the Association correctly notes, make the
specific reference to a vacation day or to a holiday
unnecessary. This flaw nust be noted. However, the
District's interpretation does, through reiteration,
underscore the significance the District attaches to
attendance on the day preceding or follow ng a vacation
or a holiday, and does not read a contractual term out
of existence as the Association's view does.

found Section 6.D.3. could not be considered clear and unanbi guous,
found it appropriate to exam ne evidence of bargaining history

the parties. He held:

Bargai ning history can be a useful guide for the
interpretation of ambiguous contract |anguage, but the
evidence of bargaining history in this matter is of
l[imted use, and, if anything, supports the District's

interpretation. The Association cites evidence of
bargai ning history not to denonstrate that the parties
reached a nut ual under st andi ng regar di ng

Section 6.D.3., but to denonstrate that the District
was offered an opportunity to explain its intent and
failed to do so. Thus, the Association uses bargaining
history as a preface to its argunent that Section
6.D.3. nmust be interpreted against its drafter -- the
District.

The  Associ ation per suasi vel y asserts t hat
anmbi guous | anguage should be interpreted against the
drafter where the |anguage proposed or the drafter's
conduct in proposing the | anguage is so nisleading that
the other party is reasonably msled regarding the
drafter's intent. The present record wll not,
however, support applying this principle to the present
record.

The |anguage proposed by the District, while
anbi guous, can not be characterized as nisleading in
any significant respect. As noted above, the
District's proposal on Section 6.D.3. on its face can
be read to include weekends. This fact did not escape
the notice of Dennis WIliams, a nmenber of the
Association's negotiating team who acknow edged in
testinony that he was aware the | anguage coul d be given

that effect. Because he did not voice his opinion to
his fellow team nenbers or to the District, his
testinony does not indicate that the Association
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sonmehow agreed to or acquiesced in the District's
interpretation. It does, however, nmke concrete what
is apparent on the face of the District's proposal --
that Section 6.D.3. can be read to cover weekends.
That | anguage can be consi dered amnbi guous, but can not
be consi dered m sl eadi ng.

Nor can the District's conduct in proposing that
| anguage be considered as misleading. Honschel ' s
testinony is the strongest evidence advanced by the
Association on this point. She credibly testified that
she specifically questi oned Ryun on whet her
Section 6.D.3. would apply to the days before and after

"Thanksgiving . . . the WEAC convention . . . personal
devel opnment days . . . (or) inservices . . .". 6/ Ryun
responded that it would. There is no persuasive

evidence that Honschel asked or Ryun stated that
Section 6.D.3. would be limted to such situations.
The record indicates the Association assumed such a
l[imtation, but the record wll not support a
conclusion that Ryun misled the Association to this
assunpti on.

The record, in fact, points to a contrary
conclusion. Ryun and two School Board nenbers credibly
testified that Ryun explained that Section 6.D. 3. was
intended to prevent teachers from extendi ng weekends.
Paul a Baunman, a nenber of the Association's negotiating
team acknow edged that "there was some di scussion that
enpl oyees were using personal days to extend
weekends . . .". 7/ She, as at least three other
menbers of the negotiating team did not feel Ryun nade
it clear that Section 6.D.3. was specifically intended
to preclude this. Each of the nenbers of the
Associ ation's negotiating team who testified, however,
acknow edged that there was discussion on the abuse of
paid personal leave or on the significance of a
teacher's attendance. Agai nst this background, it is
i mpossi bl e to conclude Ryun or the School Board sonmehow
msled the Association into assuming that Section
6.D.3. did not include weekends.

This is not to say that the present record
involves a credibility determination and the testinony
of the Association witnesses is not credible. To the
contrary, there is no reason to believe any of the
testifying Association or District wtnesses offered
anything less than their sincere view of the events of
May 11, 1988. Rather, the record indicates the parties
papered over a significant area of potential dispute in
their determination to wap up a three year contract on
t hat eveni ng. Coing into the evening of May 11, the
parties had, in two negotiations sessions, failed to
agree on a salary schedule, an extra-curricular
schedul e and a calendar to govern the 1988-89 school
year. |In three to three and one-half hours on May 11,
1988, the sane parties agreed to a total econom c and
| anguage package to cover the 1988-89, the 1989-90 and
the 1990-91 school vyears. It can not be considered
surprising that in the haste to tie up a three year
agreenment, not every area of potential dispute was
fully realized.

That the parties papered over a potential
di spute regarding Section 6.D.3. does not nean that
that provision can not be given effect. It is apparent
that the parties intended the provision to govern
certain requests for paid personal |eave. The record
will not support a conclusion that the School Board
msled the Association into assuming that Section
6.D.3. would not apply to weekends. That assunption
has no reasonable basis in the |anguage of Section
6.D.3., which, on its face, nust be read to apply to
weekends. It follows that Section 6.D.3. should not be
const rued agai nst t he District based on the
Associ ation's erroneous assunption on its scope.

6/ Transcript (TR) at 25.
7/ Tr. at 17.
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Lastly, the Exami ner considered and rejected the Union assertion that the
District's interpretation of the |anguage produces a |udicrous or inequitable
result. He stated:

The renmaining Association arguments question
whether the District's interpretation produces a
ludicrous or inequitable result. Testinony of both
Association and District witnesses indicates the
potential abuse of paid |eave provisions concerned both

parti es. Student/teacher contact is a significant
point. That the District would seek to encourage such
contact by seeking to limt teacher discretion to
extend weekends is not surprising. That the

Association would be willing to cede such discretion
can not persuasively be characterized as inconceivable

or |udicrous. Beyond this, it is inpossible on the
present record to conclude that the Association gave up
nore than could reasonably be expected. The
Association secured a three year agreenment during
negotiations under a limted reopener covering one
school vyear. The trade-offs involved are, at

a
mnimum difficult to weigh, and the scope of the
concessi on questioned here should not be exagger at ed.

The record establishes that a teacher can still secure
paid | eave with Board consent, and that unpaid | eave is
al so avail abl e. The record wll not support the

Association's assertion that the District's inter-
pretation produces a |udicrous or inequitable result.

POSI TI ONS CF THE PARTI ES ON REVI EW

The Uni on

Wil e acknow edging that the Examiner "is to be comended for his
consi derable insight as to how this dispute developed as well as his exacting
| egal and syntactical analysis", the Union contends that the Exam ner should be
reversed. The Union asserts that "both common sense as well as basic |aws of
contract construction" dictate that the District's position can prevail only if
the District had used the term "weekend" in Section 6.D.3. or else nmade it
clear to the Union that "non student attendance days" included weekends. As
the District did neither of the above, the Union believes the District's
position rust fail.

The Union notes that the term "weekend", |like the terns "vacation" and
"holiday" found in Section 6.D. 3., is a commonly accepted concept that "no one
defines it in terns of student attendance". Gven the use of the terns

"vacation" and "holiday" in Section 6.D. 3., enployes could reasonably expect
that when the District then used the phrase "non student attendance days", said
phrase was not being used to include comon concepts |ike "weekends" but was
i nstead being used as a technical term enconpassing inservice and convention
days. The Union also points out that the interpretation of "non student
attendance days" advanced by the District and adopted by the Exam ner renders
the words "vacation" and "holiday" surplusage.

The Uni on urges the Commi ssion to view with sone skepticismthe testinony
of District witnesses to the effect that the Union bargaining team was advi sed
of the District's intent that personal days not be used to extend weekends. It
argues that on cross exam nation the focus of the testinmony of the District's
chi ef spokesperson becane extension of vacations and holidays and that the term
"weekend" becones "conspi cuously absent".

I n concl usi on, the Uni on argues:

. correct resolution lies in the application of
basic concepts of human discourse. Unl ess the
Conmi ssion w shes to enploy the |language of the
Pentagon or other infanous abusers of the English
| anguage, a weekend sinply is not two non-student (sic)
att endance days.

The District

The District urges the Commssion to affirmthe Examiner. The District
argues that the Examner properly and exhaustively considered the disputed
| anguage, bargaining history, prior contract |anguage, the parties' intentions,
and the consequences of adopting the District's interpretation before
concluding that the District had not violated the contract.

DI SCUSSI ON
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Li ke the parties, we commend the Examiner on the quality of his analysis
of the contractual dispute before him Unlike the Union, we also find that his
anal ysis produces the correct result as to the interpretation of Section 6.D.3.

G ven the exhaustive and persuasive nature of the Examiner's analysis
gquoted earlier herein, we will only comment briefly on several points. Li ke
the Exami ner, we conclude use of the word "other" in Section 6.D.3. prior to
the phrase "non student attendance days" provides critical support for
District's position. 2/ W so conclude not through an "epistenol ogical
di ssection" of the contract |anguage but sinply on the basis of what we view as
a reasonable interpretation of the |language in issue. On balance, we also find
the Exami ner was correct when he determined the testinony of the parties as to
bargai ning table discussions was, if anything, supportive of the District's
posi tion. Contrary to the Union's argunents on review, we find no
i nconsi stency between the testimony of the District chief spokesperson on
direct examnation and on cross exam nation. Contrary to the Union's
assertion, the term "weekend" is not “conspicuously absent” on cross
exam nati on. Wiile the Union correctly cites the absence of the phrase
"weekend" at Tr. 82, the phrase is wused or enconpassed wthin the
spokesperson's testinbny on cross exam nation on three other occasions at Tr.
80, 81 and 83. Thus, it was clearly appropriate for the Exami ner to conclude,
based on testinony of District chief spokesperson Ryun and two School Board
menbers, that Ryun advised the Union bargaining team that Section 6.D.3. was
i ntended to prevent teachers from extendi ng weekends.

G ven the foregoing, we have affirned the Exam ner.

Dated at Madi son, Wsconsin this 29th day of Decenber, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conm ssi oner

WIiTiam K. Strycker, Conm ssioner

2/ W note that in its briefs on review, the Union repeatedly cites the key

contract |anguage as being "non-student attendance days" instead of non
student attendance days". The Exami ner correctly noted that had a hyphen
appeared between "non" and "student" in the contract, the Union's

position woul d be enhanced.
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