STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

NORTHLAND PI NES EDUCATI ON ASSCCI ATI ON,

Conpl ai nant,
: Case 29
VS. : No. 42229 MP-2230

Deci sion No. 26096-C
NORTHLAND PI NES SCHOOL DI STRI CT,

Respondent .

Appear ances:
M. Gene Degner, Executive Director, WEAC Uni Serv Council #18, P.Q Box 1400,
i nel ander, Wsconsin 54501, and M. Bruce Meredith, Staff

Counsel, 33 Nob Hill Road, Madison, Wsconsin 53708, for the
Associ ati on.

Dreager, O Brien, Anderson, Burgy & Garbowi cz, Attorneys at Law, P.O Box 639,
Eagle River, Wsconsin 54521, by M. John L. OBrien for the
District.

CRDER AFFI RM NG AND MODI FYI NG EXAM NER' S
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

Exam ner Jane B. Buffett having on April 14, 1990 issued Findings of
Fact, Conclusions of Law and Order with Acconpanyi ng Menmorandum in the above
matter wherein she concluded that the Northland Pines School District had
conmitted a prohibited practice within the neaning of Sec. 111.70(3)(a)5,
Stats. by failing to evaluate the conparative qualifications of applicants for
a position within the District and wherein she ordered the District to conduct
such a conparative evaluation; and the District having filed a petition with
the Commi ssion on April 23, 1990 seeking review of the Exam ner's decision
pursuant to Secs. 111.07(5) and 111.70(4)(a), Stats.; and the parties having
filed witten argunent in support of and in opposition to said petition, the
| ast of which was received on June 8, 1990; and the Conm ssion having revi ened
the record the Examiner's decision, and the parties briefs on review and being
satisfied that the Examiner's decision should be affirmed but nodified to
include a requirement that the District post a notice as part of the
appropriate relief and to include a conclusion that the District's violation of
Sec. 111.70(3)(a)5, Stats., also constitutes a derivative violation of
Sec. 111.70(3)(a)l, Stats;

NOW THEREFORE, it is

ORDERED 1/
Fi ndi ngs of Fact 1-8 are affirned.
Fi nding of Fact 9 is set aside.

Conclusion of Law 1 is affirned.

o 0 w >

Conclusion of Law 2 is nodified to read:

2. The District, by filling the position of
Bui | ding Contact Person at St. Gernmain School without
giving full consideration to the qualifications of all
applicants, vi ol at ed t he collective bar gai ni ng
agreenent, and thereby violated Sec. 111.70(3)(a)5,
Stats., and derivatively violated Sec. 111.70(3)(a)1,
Stats.

(See Footnote 1/ on page 2)

1/ Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Commi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
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Not e:

agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. |If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sane decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nail to the Conmi ssion.
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E. Concl usi on of Law 3 is set aside.

F. Paragraph 1 of the Examiner's Order is nodified to read:
1. Cease and desist from violating the collective
bargaining agreement by filling the position of

Buil ding Contact Person at St. Germain School without
giving full consideration to the qualifications of all
appl i cants.

G Paragraph 2 of the Examiner's Order is nodified to read:

(a) Rescind the award of the Building Contact Person
position to Cathy dark, give full consideration to the
qual i fications possessed in February 1989 by applicants
Cathy dark and Irene Dean for the position of Building
Contact Person at St. Germain School and award the

position in conpliance with Section X1, Paragraph E of
the Collective Bargai ning Agreenent. [f Dean should be
awarded the position, the District shall rmake her
whole, wth interest 2/ for all wages and fringe

benefits lost as a result of the District's violation.

(b) Notify all enployes by posting in conspicuous
pl aces where bargaining unit enployes are enployed
copies of the Notice attached hereto and marked
" Appendi x A". Such copies shall be signed by the
Superi ntendent of Schools and shall be posted inmedia-
tely upon receipt of a copy of this Oder for sixty
(60) days. Reasonabl e steps shall be taken to insure
that said Notice is not altered, defaced or covered by
other material.

(c) Notify the Wsconsin Enpl oyment Rel ati ons
Commission, in witing, wthin twenty (20) days
following the date of the Order, as to what steps have
been taken to conply herewith.

H. The portion of the Examiner's Oder which disnmssed the
Association's derivative Sec. 111.70(3)(a)l1, Stats., allegation is set aside.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 13th day of Septenber,
1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chalrnman

Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner
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APPENDI X " A"

NOTI CE TO ALL EMPLOYES

Pursuant to an Order of the Wsconsin Enploynent Relations Comm ssion,
and in order to effectuate the policies of the Minicipal Enploynent Relations
Act, we hereby notify our enployes that:

1.W will not violate our collective bargaining agreenent
with the Northland Pines Education Association
by failing to give full consideration to the
qualifications of applicants for positions
covered by Section XlI of the bargaini ng
agreement .

Dated this day of , 1990.

By

B for the Northland Pines School
District

TH' S NOTI CE MUST BE POSTED FOR S| XTY (60) DAYS FROM THE DATE HEREOF AND MUST
NOT BE ALTERED, DEFACED OR COVERED BY ANY MATERI AL.
NORTHLAND PI NES SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG ORDER AFFI RM NG AND
MODI FYI NG EXAM NER' S FI NDI NGS OF FACT
CONCLUSI ONS OF LAW AND ORDER

The Exam ner's Deci sion

The Exam ner concluded that the District had violated the parties'
bargai ning agreenent and thus Sec. 111.70(3)(a)5, Stats., by failing to
eval uate the conparative qualifications of all applicants for the position of
Bui | di ng Contact Person. She determined that the District awarded the position
based upon equitable considerations instead of the contractually requisite
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conpari son of qualifications. As a remedy, she ordered the District to conduct
a conparative evaluation of the applicants' qualifications and to give the
initially unsuccessful applicant back pay and interest if she is subsequently
selected by the District as a result of the Exam ner's O der.

The Exam ner dismssed the Association's allegation that the D strict
also committed a derivative violation of Sec. 111.70(3)(a)l, Stats.

Positions of the Parties

The District argues that the Examiner erred when concluding that it
failed to consider the conparative qualifications of applicants. The District
asserts that because it was familiar with both the duties of the position and
the qualifications of the applicants, the record supports a conclusion that it
met its contractual obligations when filling the Building Contact Person
position. The District contends that there is no contractual support for the
Exami ner's decision which inmposes an obligation on the District to formalize
the process by which it fills positions.

Gven the foregoing, the District asks that the Commission reverse the
Exami ner .

The Association wurges the Commission to affirm the Examiner's
determination that the District violated the parties' contract. However, the
Associ ation asks that the Commission alter the Examiner's renmedy by granting
back pay to the unsuccessful applicant until the District nakes a conparison of
applicant qualifications and by barring the District from considering the
experience gained by the successful applicant when the District conpares the
applicants' qualifications. The Association argues that unless the Exam ner's
remedy is nodified, the contractual right in question will not be vindicated.

DI SCUSSI ON

W affirm the Examiner's determnation that the District violated the
parties' bargaining agreement by the manner in which it filled the Building
Cont act Person position.

W do so notwithstanding the absence of any apprehensi on on our part that
Cathy Cark is unqualified for the position of Building Contact Person at the
St. CGermain Elementary School. That is not in issue.

Nor do we determine that the other candidate for the position, Irene
Dean, is as well or better qualified. Though that is the issue, unfortunately,
the record does not permt any informed inferences to made as to Dean's
qualifications, except that she is a qualified teacher of at |east six years

experi ence. Under these circunstances, we are unable to make any fair
conpari son between the qualifications of Clark and those of Dean as they relate
to the position of Building Contact Person. W are not persuaded that the

District was any better positioned to make this call.
The applicable contract |anguage reads as foll ows:
Al openings in the field of extra-curricular work shall be

posted and nmay be published to secure applications for
the positions either fromthe teaching staff menbers or

the public. No appointnent shall be nmade until ten
(10) days have el apsed after posting. Al applications
shall receive full <consideration wth the final

determination of the appointees being made by the
Board. WAA approval would be required for any coach
hired from other than the teaching ranks of the school

district. If two persons, who are in the Board's
opinion equally qualified, apply for the sane position,
the teaching staff nenber shall be awarded the
position.

In our view, the record fails support a determination that Irene Dean
received the "full consideration" to which she was contractually entitled. W
are led to this conclusion by several factors, no one of which is, by itself,
fatal to the District's case. Viewed collectively, however, we believe they
conpel an affirmation of the Exam ner's deci sion.

W begin by noting the District's failure to cone up with an inclusive
list of position qualifications against which it neasured the respective
qualifications of the two applicants. 2/ In the absence of such standards,
trying to accord to weach applicant the contractually mnmandated "full

2/ Notwi t hstanding any contrary opinion or inplication contained in the
Examiner's decision, we believe the D strict is entitled to wuse
"experience" as one of the qualifications it considers. However, as the
Associ ation has noted on review, it is not appropriate for the District
to consider the experience dark has acquired in the position since being
formally appointed to it in February, 1989.
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consi deration” would be difficult at best, and run a high risk of infusing the
sel ection process with elenments of unprofessional subjectivity not countenanced
by the collective bargaini ng agreenent.

Fromthe record it is also clear that the District attenpted to di ssuade
Irene Dean from applying for the Building Contact Person position. Such
efforts do not appear to have been based on the District's perception that Dean
was less qualified than dark, but rather that Cark was the only person the
District would consider for the position.

Nonet hel ess (or perhaps due, in part, to the attenpted discouragenent),
Dean applied for the position. Neither she nor Cark were provided application
bl anks on which qualifications could be Iisted. O greater significance,
however, is the fact that neither candidate was interviewed.

The District seeks to excuse its failure to interview the candi dates by
contending that El enentary Principal dson's past evaluations of Cark as a
secretary/playground aide and his past evaluations of Dean as a classroom
t eacher made such interviews unnecessary. That may have sufficed for d ark.

W note, however, that the position description of Building Contact
Person contains no teaching duties. For this reason, we are not convinced that
past, routine evaluations of a candidate's teaching abilities are an adequate
substitute for a personal interview where the candidate is vying for a non-

teaching position. It seems to us evident that Building Contact Person
responsibilities are substantially different from the normal classroom
responsibilities of a teacher. Thus, whether Dean would be able to exercise

the former cannot, in our view, be fairly assessed by nerely reviewi ng to what
extent she successfully exercised those of the latter.

W further note that the record is replete with glowing references to

Clark's activities in the St. Germain comunity -- observations with which we
have no quarrel. El enentary School Principal Ason listed these activities in
sone detail. Regrettably, he did not denonstrate a simlar famliarity with
Dean's conmunity invol verent. He was aware that she lived in Sayner (from
which the St. Germain school also draws its students), but as to her community
activity there could offer only that "I don't think she is involved in the

comunity affairs to that extent out there." 3/ An interview with applicant
Dean could have elimnated A son's apparent uncertainty on this point.

Finally, the record is pellucid that for the past eight years dark has

performed many, if not all, of the duties of Building Contact Person at the
St. Germain school. She did this gratuitously, except to the extent that such
duties over | apped with duties on her own j ob description as

secretary/playground aide. She did this notw thstanding the fact that another
person in the building was being paid to performthe duties of Building Contact
Person -- a fact of which she became aware only after the position becane
vacant .

Under these circunstances, we find credible the Exam ner's conclusion
that the District desired to rectify this apparent injustice and nmake amends to
d ark. W do not derogate this desire. It does not, however, constitute
sufficient reason or excuse for the District to deprive Dean of the "full
consi deration” to which she was contractually entitled. dark nay well be owed
amends; such anends, however, cannot be made at the unfair expense of an
innocent third party by actions which violate the collective bargaining
agr eenent .

Wile we have affirmed the Examiner's result, we have nodified her
Fi ndings of Fact, Conclusions of Law and Oder to reflect our determ nation
that the District's violation of the collective bargaining agreenent also
constitutes a derivative violation of Sec. 111.70(3)(a)l, Stats., and to add
t he standard notice posting obligation.

W acknow edge the Association's request that the relief granted by the
Exam ner be expanded to include an outright award of back pay to Dean for the
period of time between the date of the violation and the date of District
conpliance with the O der.

W decline to do so. The contractual wong to be renedied is not the
denial of the position to Dean but rather the District's failure to give her
qualifications the "full consideration" demanded by the collective bargaining
agr eenent . As the Examiner's renedy is appropriately tailored to the
contractual violation, we deem nodification both unnecessary and i nappropri ate.

Dat ed at Madi son, Wsconsin this 13th day of Septenber, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chairnan

3/ Tr. 97.
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Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner
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