STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

SHEBOYGAN EDUCATI ON ASSOCI ATI ON,

Conpl ai nant,
: Case 92
VS. : No. 42060 MP-2221
: Deci si on No. 26098-B
SCHOOL DI STRI CT OF SHEBOYGAN,

Respondent .

Appear ances:

Ms. Melissa A Cherney, Staff Counsel, Wsconsin Education Association
Mil cahy & Wierry, S.C., Attorneys at Law, First Wsconsin Bank, P.O Box
M. Frederic M Schwei ger, appearing on behalf of the Respondent.

FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

On April 20, 1989, Sheboygan Education Association filed a conplaint
alleging that School District of Sheboygan and Richard F. Swider and
Associ ates, Inc., had violated various provisions of the Minicipal Enploynent
Rel ations Act by unilaterally changing a Tax Shelter Annuity (TSA) program
wi thout notification to or bargaining wth the Association. Hearing concerning
the aforesaid conplaint of prohibited practices was held in abeyance pendi ng an

informal attenpt to resolve said dispute. Thereafter, the undersigned was
appoi nted Examiner in this matter and a hearing was scheduled for August 30,
1989, in the Sheboygan City Hall, Sheboygan, W sconsin. By letter dated

August 10, 1989, Conplainant noved to withdraw the conplaint as to Respondent
Richard F. Swider and Associates, Inc. The Examiner, having received a letter
dated August 16, 1989 from Respondent Richard F. Sw der and Associates, Inc.,
wherein said Respondent indicated that it had no objection to said notion,
granted said motion by Oder dated August 18, 1989 thereby dism ssing
Richard F. Swider and Associates, Inc. as a Respondent in this matter. A
heari ng was conducted by the undersigned on August 30, 1989, in the Sheboygan
Area School District's offices, 830 Virginia Avenue, Sheboygan, Wsconsin. The
hearing was transcribed, and the parties conpleted their briefing schedule on
Decenber 8, 1989. The Exami ner, having considered the evidence and argunment of
the parties and being fully advised in the premses, nakes and files the
foll owi ng Findings of Fact, Conclusions of Law and Order.

FI NDI NGS OF FACT

1. Conpl ai nant, Sheboygan Education Association, is a |abor organization
wi thin the meaning of Sec. 111.70(1)(h), Stats., and has its principal place of
business at Kettle Mraine UniServ Council, 3841 Kohler Menorial Drive,
Sheboygan, W sconsi n.

2. Respondent, School District of Sheboygan, is a municipal enployer
wi thin the meaning of Sec. 111.70(1)(j), Stats., and has its principal place of
busi ness at 830 Virginia Avenue, Sheboygan, W sconsin.

3. At all tines nmaterial hereto, Conplainant and Respondent were parties
to a collective bargaining agreement that governed the wages, hours and
condi tions of enploynment of certain professional enployes of Respondent engaged
in teaching. Said agreement was in effect fromJuly 1, 1987 to June 30, 1989,
and contained anobng its provisions a grievance procedure culmnating in final
and binding arbitration. Said agreement also contained the follow ng
provi si ons:
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3.7 Payroll Deductions. The Board will nake enpl oyee
aut hori zed deductions for enployee share of insurance
plans in effect, United Way, Northeastern Education
Associ ation dues, any credit union which has an office
in Sheboygan County provided there are at |least 25
enpl oyees authorizing deduction to such credit union,
and Tax Shelter Annuity in the manner as determn ned by
the Board. 3/

ARTICLE VI1 - GRI EVANCE PROCEDURE

7.1 Definition. A grievance is defined as any all eged
violation of a specific provision or provisions of this
Agreenent between the Association and the Board
regardi ng wages, hours, or conditions of enployment.
Aggrieved parties may be the Association or any
bar gai ni ng unit enpl oyee.

4. In October 1987, Respondent began thinking about changing the Tax
Shelter Annuity (TSA) program George Haynes, District Conptroller, had
several concerns regarding the TSA program then in effect including potential
tax liability (in 1985 the I RS had begun an investigation into other financial
areas of Respondent), too many carriers and admnistrative difficulties.
Haynes had several conversations during this period with Richard F. Sw der of
Richard F. Swider and Associates about establishing a new program He then
presented a proposed TSA program to the directors of the Respondent; the
directors' group included the District Administrator, the Director of Business
Servi ces and ot her managers for Respondent.

5. On January 8, 1988, Ceorge Haynes placed the following article in the
Respondent's staff bulletin:

TAX- SHELTERED ANNUI TY POLI CY REVI SION - A, George Haynes

The admnistration is in the process of reviewing and
revising policies and procedures relating to tax-
sheltered annuity prograns. In order to facilitate
this process a noratorium has been declared for new
providers of tax-sheltered annuities. The noratorium
went into effect on January 1, 1988. Tax- shel tered
annuities may still be taken out or increased wth
provi ders already doing business with the district.

Any enployee considering a new tax-sheltered annuity is
requested to contact the payroll departnent to verify
whet her or not the district is presently doi ng business
with the conpany. Verifying the conpany in advance

will save time and possible frustration. As soon as
final policies and procedures are finished, general
notification will be made.

Thereafter, Respondent refused to honor requests from teaching enployes
represented by Conplainant for a tax sheltered annuity with a new tax shelter
annui ty provider.

6. On August 11, 1988, Ceorge Haynes and Daniel L. Mberly, Respondent's
Director of Business Services, sent a neno to the Board of Education for
Respondent reconmending that the District enter into a contract with Richard F.
Swider & Associates to administer Respondent's TSA program Said neno
indicated that the then current system of allowing "enployees to nake
contributions to any of the 42 eligible providers" caused Respondent several
concerns i ncl udi ng:

1. An unnmanageabl e adm ni strative process.

2.Liability problens.

3.Difficulty for Respondent and its enployes in evaluating
the relative conpetitiveness of all the
eligible carriers.

Said neno al so recommended that the list of tax deferred annuity providers be

limted to eight conpanies. Finally, the meno proposed that "enployees wth
existing contracts not included in the eight conpanies wll be able to
grandf at her those contracts at their current level, "and that Richard F. Sw der

and Associ ates be naned as the exclusive agent of record for Respondent for the

1/ The provision quoted above was first contained in the parties' 1981
col l ective bargaining agreemnent. Bargaining history in 1980 sheds no
light on the neaning the parties attached to the phrase "The Board will
make enpl oyee authorized deductions for . . . Tax Shelter Annuity in the
manner as determ ned by the Board," which was contained in the aforesaid
provi si on. Said contract provision was contained in each collective
bar gai ni ng agreenent since 1981 to date with minor differences, but said
differences are immterial to the decision reached herein.
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el i gi bl e compani es.

7. On August 15, 1988, George Haynes spoke with Ken DeShanbo, President
of Conpl ai nant, regarding the above recomendati on to change Respondent's TSA
pr ogram DesShanbo told Haynes that Conplainant was not pleased; that its
Executive Board would be neeting that evening; that he would submt the
proposed changes in the TSA program to the Board, and get back to himwth a
response the next day.

8. On August 16, 1988, DeShanbo and Haynes net to discuss the matter.
DeShanmbo i nforned Haynes that Conpl ai nant was concerned that the teachers had
had no input into the proposed changes in the TSA program and asked that the
Board of Education hear and receive the report but take no action until
Conpl ai nant had a chance to negotiate regarding the matter. Haynes stated that
he "heard" what Conplainant was saying but nade no promi ses regarding sane.
Haynes did not convey Conplainant's aforesaid request to Respondent's Board.

9. On August 16, 1988, Respondent's Board of Education net. At that
nmeeting, the Board unilaterally made the foll owi ng changes in the TSA program

1. Enpl oyees may no | onger make contributions to TSAs with the
conpany of their choice.

2.0nly eight companies will be involved with the program

3. Enpl oyees nust freeze their TSAwith their current conpany
and start a TSA with one of the eight conpanies
chosen by the District, or roll their TSA over
to one of the eight conpanies chosen by the
District.

10. Thereafter, on or about August 22, 1988, Respondent signed a two (2)
year contract with Richard F. Swider and Associates, Inc., which provided inter
alia that Swider would enploy an individual in the Dstrict office, to
adm ni ster the new TSA program noted above, and to act as broker for the eight
conpani es involved with the program

11. By letter dated August 25, 1988, Respondent inforned the aforesaid
t eachi ng enpl oyes of the changes in the TSA program as foll ows:

W have entered into a new agreement with Richard F. Swider &
Associates, Inc., for the admnistration and sales
assi stance of our tax deferred annuity plan, which may
affect you. Qur objectives are to inmprove the
admnistrative efficiency and assure conpliance wth
Federal regulations for this plan. Additionally, we
have arranged for a full time representative to assist
you and answer any questions or concerns you may have,
regardi ng your individual tax deferred annuity plan.

As of Novenber 1st, we will restrict new contributions to the
foll owi ng approved carriers:

Beneficial Standard Life Northern Life

Federal Kenper Life Security Benefit Life
I ntegrated Resources Life Travel ers
Nati onal Quardian Life VETSAT

As of Novenber 1, 1988, you will not be allowed to make any
tax deferred annuity contributions to any provider
other than those |listed above. Your accunul at ed
contributions nade prior to Novenber 1st may be either
frozen with your existing carrier or transferred to one
of the approved carriers.

We will be holding group neetings to discuss these changes in
nore detail on the follow ng dates:

12. At the group neetings noted above which were held in early
Sept enber, 1988, enpl oyes expressed dissatisfaction with the changes in the TSA
program and t he manner in which those changes were nade.

13. On Septenmber 15, 1988, Conplainant, by its attorney Mlissa A
Cherney, wote to Respondent's attorney, Paul Hemmer, advising Respondent that
it believed Respondent acted in violation of Chapter 111.70, Stats., by
unilaterally changing the TSA program The letter further requested that
Respondent reconsider the matter and bargain with Conplainant. The Respondent
did not respond to Conplainant's Septenber 15, 1988 letter.

14. On Septenber 20, 1988, Respondent's Board of Education net at which

time a nunber of people, including teachers and |ocal insurance agents, spoke
against the Board's decision to limt the nunber of tax-sheltered annuity
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conpanies represented in the District's TSA program as well as the contract
with Richard F. Swi der and Associates, Inc.

15. On or about this tine, and in response to concerns raised by its
enpl oyes and local insurance agents, Respondent began neeting with agents of
Richard F. Swider and Associates, Inc. to discuss nodifications of the TSA
program adopt ed August 16, 1988.

16. On Septenber 23, 1988, Conplainant, by its attorney Mlissa A
Cherney, sent the following letter to Paul L. Hemmer, attorney for Respondent:

I understand that the Sheboygan  School Board and
Adm nistration are neeting with Swi der and Associates
regarding the future of the Tax Shelter Annuity Program

at the Sheboygan School District. The Associ ation
would like to express its interest in being involved in
t hose discussions. Such involvenent could help to

bring about a resolution of this nmatter which is
satisfactory to all parties. Moreover, since the Board
is required to bargain wth the Association regarding
any changes in its policy prior to inplenmentation, it
nmakes sense for the Association to be involved at this
time.

Pl ease contact Sheboygan Education Associ ation President Ken
DeShanbo or Charles Garnier at the Kettle Moraine
Uni Serv Council offices if the Board is wlling to
allow input fromthe Association in this natter.

Respondent did not respond to Conplainant's letter dated Septenber 23, 1988.

17. On or about Septenber 25, 1988, Respondent and Richard F. Sw der and
Associ ates agreed to nodify the aforesaid TSA programreferred to in Finding of
Fact Nunmber 9. The nodification allowed the grandfathering of carriers, but
only at the nmonetary level that the enploye had previously contributed and only
if the carrier would sign a hold harm ess agreenent drafted by Sw der. The
nodi fication also extended the agreenent for another year and added a clause
which would require the Respondent to pay $200,000, if it breached the
agreenent .
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18. On Novenber 15, 1988, Respondent's Board of Education adopted in
final form a Tax Sheltered Annuity Program reflecting the aforesaid policy
changes. In a policy statement the Board noted as foll ows:

The Sheboygan Area School District sponsors a Tax Sheltered
Annuity Program intended to qualify under Section 403
(b) of the Internal Revenue Code of 1986 for the
benefit of its eligible enployees. The administration
and operatin (sic) of the program shall be governed by
the rules and procedures of this policy. The enployee
shall elect to make contributions to only one (1)
conpany with the exception of those enpl oyees who have
been "grandfat hered" as of Decenber 1, 1988.

19. On Novenber 22, 1988, Ken DeShanbo, on behal f of the Conpl ainant,
sent the following letter to Pat Thonas, |ocal representative for Richard F.
Swi der and Associ at es:

I am once again witing on behalf of the Association, and
specifically the Executive Board. We have discussed
the possibility of nmeeting with M. Swider and
yourself, and at this tine it does not appear that such
a neeting woul d serve any purpose for the Association.

At a nunber of points along the way we requested that we be
involved in the TSA decision naking, but we were not
al l oned that opportunity. At this time we have deci ded
to work within the current systemin a nanner that wll
best serve the long terminterests of our nenbership.

Upon the basis of the foregoing Findings of Fact, the Exam ner makes and
i ssues the follow ng

CONCLUSI ONS OF LAW

1. That because the parties' collective bargaining agreenent in effect
from July 1, 1987 to June 30, 1989 contains a grievance procedure cul m nating
in final and binding arbitration; and because the conplaint filed herein
basically alleges a contractual violation of Section 3.7 of the aforesaid
agreenent which should be resolved through the parties' contractual grievance
arbitration procedure; the Examiner wll apply the Commi ssion's |ongstanding
policy regarding breach of contract allegations not to assert jurisdiction, but
to defer the instant dispute to the parties' agreed upon procedure for
resol ving such di sputes.

2. That because the Examiner has deferred the instant dispute to
grievance arbitration, the Examiner wll not assert the Commission's
jurisdiction to determine whether by its conduct Respondent has failed to
bargain collectively and in good faith wth Conplainant by wunilaterally
changing the TSA program wthout notification to or bargaining wth
Conpl ainant, and has interfered with, restrained or coerced enployes in the
exercise of their rights, as guaranteed in Sec. 111.70(2), Stats., thereby
violating Secs. 111.70(3)(a)l and 4, Stats.

Upon the basis of the foregoing Findings of Fact and Concl usions of Law,
t he Exam ner nakes and renders the follow ng

ORDER 2/

That the conplaint is deferred to grievance arbitration with the Exam ner
retaining jurisdiction over the matter, to ensure that the issues raised by the
conplaint are both resolved, and if appropriate, adequately renedied by
arbitration.

Dated at Madi son, Wsconsin this 9th day of January, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

Dennis P. MG ITigan, Exam ner
(See Footnote 2/ on Page 6)
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Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conm ssion nay authorize a conmm ssioner or exam ner
to make findings and orders. Any party in interest who is
dissatisfied with the findings or order of a commssioner or
examner may file a witten petition with the comm ssion as a body
to review the findings or order. If no petition is filed within 20
days from the date that a copy of the findings or order of the
comm ssioner or examiner was nailed to the |last known address of
the parties in interest, such findings or order shall be considered
the findings or order of the conm ssion as a body unl ess set aside,
reversed or nodified by such conmi ssioner or exam ner wthin such
time. If the findings or order are set aside by the conm ssioner or
exam ner the status shall be the same as prior to the findings or
order set aside. If the findings or order are reversed or nodified
by the commi ssioner or examiner the time for filing petition with
the conmi ssion shall run fromthe tine that notice of such reversal
or nodification is mailed to the |last known address of the parties
in interest. Wthin 45 days after the filing of such petition with
the comm ssion, the conm ssion shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part, or
direct the taking of additional testinony. Such action shall be
based on a review of the evidence submitted. If the commssion is
satisfied that a party in interest has been prejudiced because of
exceptional delay in the receipt of a copy of any findings or order
it may extend the tine another 20 days for filing a petition with
t he commi ssi on.
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SHEBOYGAN AREA SCHOOL DI STRI CT

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

BACKGRCUND

In the conplaint initiating these proceedings, Conplainant alleged that
Respondent violated Secs. 111.70(3)(a)l and 4, Stats., by having failed and
refused to bargain collectively and in good faith wth Conplainant by
unilaterally changing the TSA program without notification to or bargaining
with the Association. On August 16, 1989, Respondent filed an answer with the
Conmi ssion denying that it had committed any violation of the applicable
statutes because one, the conplaint fails to state a claim upon which relief
can be granted; two, Conplainant failed to invoke or exhaust the renedy
af forded by the grievance arbitration procedure set forth in the parties' I|abor
agreenent; three, Respondent satisfied its obligation to bargain collectively
and in good faith at such tine the parties reached a negotiated agreenent and
incorporated into their |abor agreenment Section 3.7 of the agreenent which
covers the dispute at hand; and four, Conplainant is barred from presenting the
clains in this natter on the basis of estoppel. On August 28, 1989, Respondent
filed an amended answer with the Conmi ssion adding that Conplainant is also
barred from presenting clains in this matter on the basis of waiver. As noted
above, hearing in the matter was held on August 30, 1989; and the parties
conpleted their briefing schedul e on Decenber 8, 1989.

COVPLAI NANT' S PCsI TI ON

Conpl ai nant basically argues that the Respondent violated Secs. 111.70(3)
(a)l and 4, Stats., when it unilaterally changed its TSA program I n support
t hereof Conplainant nmintains that the issue of enploye-authorized payroll
deductions to a TSA programis a mandatory subject of bargaining. Conplainant
al so mai ntains that Respondent nmade the change in the TSA program w t hout first
of fering Conpl ai nant the opportunity to bargain over the decision or its inpact
on enpl oyes. Therefore, Conplainant concludes that Respondent violated its
duty to bargain in good faith by making a unilateral change in a nandatory
subj ect of bar gai ni ng wi t hout noti fying t he coll ective bar gai ni ng
representative and affording it the opportunity to bargain over the matter as
noted above. Conplainant cites a nunber of Conm ssion cases in support of its
position.

Conpl ai nant rejects Respondent's affirmative defenses as "unpersuasive"
and clains they "do not excuse or justify its action.” In this regard
Conpl ainant first argues that the Ilanguage of Article 3.7 of the Iabor
agreenent does not constitute a waiver of its right to bargain over
Respondent' s action. Conpl ai nant reaches this conclusion for two reasons: one,
the clause in dispute does not contain a clear and unequivocal waiver of the
right to bargain over the enployer's decision to elimnate enploye choice in
TSA deductions; and two, bargaining history.

Conpl ai nant next adds that it did not waive its right to bargain by
i nacti on. Conpl ai nant also clainms that the parties' zipper clause is not a
cl ear and unni st akabl e wai ver.

Conpl ainant further contends that Respondent's concerns about tax
liability do not justify its failure to give notice and the opportunity to
bargai n over the changes in the TSA program

Finally, Conplainant rejects the authority cited by Respondent as
i napposite and Respondent's characterization of the facts as m sl eadi ng.

For a renmedy Conpl ai nant requests that the Exam ner find that Respondent
violated the aforesaid provisions of MERA by its actions herein and order
Respondent to return to the status quo ante; make enployes whole for all |osses
resulting from Respondent's unilateral change, with interest; and take other
conpliance action deened appropriate by the Exam ner.
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RESPONDENT' S PCSI Tl ON

Respondent

essentially asserts the four affirmative defenses noted above

in support of its position that the conplaint should be dism ssed.

Inits brief, Respondent enphasizes the follow ng principal argunents:

1. Under the ternms of Section 3.7 of the collective bargaining

agreement Respondent was not required to engage
in collective bargaining with the conplainant
bef ore maki ng changes in the manner in which it
nmakes payroll deductions to a tax sheltered
annuity.

a)Section 3.7 clearly reserves to the Board of Education

conpl ete aut hority with regard to
adm ni stration of the TSA program

b) Respondent has a duty to bargain collectively

with the representative of its
enpl oyes with respect to nandatory
subjects of bargaining during the
term of an existing collective
bargai ning agreenent, except as to
those matters which are enbodied in
the provisions of said agreenent,
where bargai ning on such matters has
been clearly and unm st akenl y
wai ved. The matter of payroll
deductions for a tax shelter annuity
was previously negotiated and is
specifically addr essed at
Section 3.7. Ther ef ore, Respondent
has no additional obligation to
negotiate with regard to this issue
wi t h Conpl ai nant .

c) Conpl ai nant is charged with know edge of the broad | anguage

it agreed to at Section 3.7 and the
consequences of the exercise of the
| anguage by Respondent.

2.Under the terms of Section 8.4 of the agreenent,

Conpl ai nant has waived the right to engage in
collective bargaining with Respondent over the
manner in which payroll deductions for tax
sheltered annuities are to be made.

a) Section 8.4 provides:

8.4 Thi s

Agreenent reached as a result of collective
bar gai ni ng represents t he full and
conpl ete agreenent between the parties and
supersedes all previous agreenents between
the parties. It is agreed that any
matters relating to the current contract
term whether or not referred to in this
Agr eenent , shal | not be open for
negoti ati ons except as otherw se provided
herein, or as otherw se nutually agreed by
the parties. Al terms and conditions of
enpl oynent not covered by this Agreenent
shall continue to be subject to the
Board's direction and control, provided,
however, that the bargaining agent shal
be notified in advance of any changes
having a substantial i mpact on the
bargai ning unit, given the reason for such
change, and provided an opportunity to
di scuss the nmatter.

b) The Commission previously construed Section 8.4 as an

3. There is

express waiver of the right to engage in
col l ective bargai ning over staff reduction
in a case - Board of Education Joint
School District No. 1, Gty of Sheboygan,
et al, Dec. No. 11990-B (1/76) - anal ogous
to t he pr esent di spute over TSA
deductions. That case is controlling.

no evidence to prove that Section 3.7 has any
nmeani ng other than that as clearly reflected in
its terns.

a) Conpl ai nant seeks to render neani ngless the |ast phrase of
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Section 3.7.

b)d ear |anguage of Section 3.7 mnust be given the neaning
expressed i.e. conplete authority of Board
to make TSA payroll deductions in the
manner t he Boar d det er m nes nost
appropri ate.

c) Conmpl ai nant has not proved any basis upon which to give
Section 3.7 any neaning other than that
clearly expressed.

(1) Conpl ai nant i ntroduced no evidence to contradict the clear
and unanbi guous terns of
Section 3.7.

(2)Pursuant to the reserved authority of the Board under
Section 3.7, Respondent acted to
manage the tax sheltered annuity
payrol | deduction program

(3)The credit wunion mninmum participation requirenent at
Section 3.7 <confirms the reserved
authority of Respondent to determ ne

t he manner in whi ch payr ol |
contributions to t ax shel tered
annuities will be nade.

4.Failure to properly adnmnister the TSA program subjects
Respondent to potential liability for income tax
and penal ti es.

5. Respondent' s decision to manage the TSA program through a
third party admnistrator was based upon
concerns of public liability and had a de
m ni nus i npact upon enpl oyes.

For relief, Respondent requests that the conplaint be dismssed, and that
t he Exam ner award Respondent costs and reasonable attorney fees.

DI SCUSSI ON

Respondent initially argues that the conplaint fails to state a claim
upon which relief can be granted. However, Respondent cites no cases in
support of this position. Nor is there anything in the record which would
support such a finding. Therefore, the Examner denies this claim of
Respondent .

Respondent next argues that Conplainant has failed to invoke or exhaust
the renmedy afforded by the parties' contractual grievance arbitration
procedure. Therefore, the Exam ner nust next decide whether to exercise the
Conmmi ssion's jurisdiction to adjudicate the all eged prohibited practices herein
or defer the matter to arbitration.
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It is well established that the Conm ssion has jurisdiction to adjudicate
cases which allege prohibited practices, even though the facts mght also
support a breach of contract claimwhich is resolvable through arbitration.

However, whether to exercise said jurisdiction or defer the alleged
statutory violations to arbitration is a discretionary act. The Conm ssion has

previously stated that it will abstain and defer only after it is satisfied
that the Legislature's goal, to encourage the resolution of disputes through
the method agreed to by the parties, will be realized, and that there are no

supersedi ng considerations in a particular case. 4/ Here, Conpl ai nant argues
that it is not alleging a violation of the terns of the parties' collective
bargai ni ng agreenent, but is alleging that Respondent violated Secs. 111.70(3)
(a)l and 4, Stats., when it unilaterally changed its TSA program However, the
undersigned also finds persuasive Respondent's assertion that the conplaint
basically alleges a contractual violation of Section 3.7 of the parties'
collective bargaining agreenent which should be resolved through the
contractual grievance arbitration procedure. Where the conplaint alleges a
violation of the statute and the collective bargaining agreenent contains a
provision which provides that the alleged activity may also constitute a
violation of the <collective bargaining agreenent, whether to exercise
jurisdiction, the Comm ssion considers the follow ng:

(1) the parties must be willing to arbitrate and
renounce technical objections which would prevent a
decision on the nmerits by the arbitrator;

(2) the collective bargaining agreement nust clearly
address itself to the dispute; and

(3) the dispute nust not involve inportant issues of
[ aw or policy. 5/

Applying the above criteria to the facts herein, the Exam ner believes,
i nasmuch as Respondent has raised this issue as its second affirnmative defense,
that Respondent is willing to arbitrate the nmerits of the dispute and renounce
any procedural objections regarding sane. Therefore, the Exam ner concl udes
that the first consideration set forth above has been net.

The Exami ner also believes the second criterion has been net. In this
regard the Exam ner points out that Section 3.7, on its face, clearly addresses
the disputed issue when it states: "The Board will nake enploye authorized
deductions for . . . Tax Shelter Annuity in the nanner as determined by the
Board." In addition, the parties' pleadings and arguments make it clear that a
determination as to the neaning of Section 3.7 would likely operate to resolve
the areas of dispute before the Exam ner. Finally, the Exam ner notes that
Article VI, Section 7.1 defines a grievance as "any alleged violation of a
specific provision or provisions of this Agreement between the Association and
the Board regarding wages, hours, or conditions of enploynment," and as noted
previously the agreenent does provide for final and binding arbitration of any
such di sputes.

Wth respect to the third criterion, the Exam ner does not believe that
there exists inportant issues of law or policy arising out of this case. The
Exam ner reaches this conclusion because there is a high probability that a
grievance arbitration would fully resolve the unlawful unilateral change claim
which is at the heart of Conplainant's case. More specifically, the analysis
and the renmedies (if any) in a grievance arbitration of the dispute are likely
to fully determine the statutory issues and to satisfactorily renedy any
unl awful unilateral change in the TSA program In this regard the Examn ner
opines that an answer to the question as to whether Respondent acted properly
in the instant case can be found in the analysis of the I|anguage - "The Board
wi Il nake enployee authorized deductions for enployee . . . Tax Sheltered
Annuity in the manner as determned by the Board" (enphasis added) - found in
Section 3.7 of the agreenent.

3/ Raci ne Unified School District, Dec. No. 18443-B (Houlihan, 3/81).

4/ Cty of Beloit (Fire Departnent), Dec. No. 25917-B (Crow ey, 8/89)
d Dec. No. 25917-C (WERC, 10/89).
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As noted above, issues concerning interpretation of the contract which
can be resolved through the grievance arbitration process predom nate over

statutory issues herein. In addition, there do not appear to be significant
| egal issues or policy considerations present for the Comm ssion to exercise
its jurisdiction to adjudicate the alleged prohibited practices. 6/ In sum

because Respondent has raised an affirmative defense that Conplainant has
failed to invoke or exhaust the remedy afforded by the grievance arbitration
procedure set forth in the parties' collective bargaining agreenent and because
there is a substantial probability that submission of the nmerits of this
dispute to the arbitral forumwill resolve the claimin a manner not repugnant
to MERA, deferral is appropriate. 7/

For the reasons set forth above, the Examiner defers the conmplaint to
grievance arbitration on the assunption Respondent wll waive any technical
objections so the matter can proceed on the nerits. The Exam ner retains
jurisdiction over the matter, to ensure that the issues raised by the conplaint
are resolved, and, if appropriate, adequately remedied by arbitration.

Dated at Madi son, Wsconsin this 9th day of January, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Dennis P. MG Iligan, Exam ner

5/ The Commi ssion has already decided that insurance carrier identity is a
mandat ory subject of bargaining. Madi son Metropolitan School District,
Dec. No. 22129, 22130, (WERC, 11/84) and MIwaukee Board of School
Directors, Dec. No. 23208-A (WERC, 2/87).

6/ Brown County, Dec. No. 19314-B (VERC, 6/83).
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