STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

TEAVBTERS LOCAL UNI ON 579,

Conpl ai nant , Case 37
: No. 39832 MP-2046
VS. : Deci si on No. 26099-A
O TY OF WH TEWATER, :
Respondent .

CRDER DENYI NG REQUEST TO HOLD HEARI NG | N ABEYANCE,
SCHEDULI NG HEARI NG ON MOTI ON TO DI SM SS
AND CHANG NG LOCATI ON CF HEARI NG

Cty of Witewater, hereinafter Respondent, having filed on August 22,
1989, a notice of notion and notion to dismss the above natter based upon res
judi cata; and the Respondent having further requested that the hearing in the
above matter scheduled for August 30, 1989, 1/ be held in abeyance pending
resolution of the notion to dismss; and Teansters Local Union 579, hereinafter
Conpl ai nant, having opposed said notion in a letter received August 23, 1989;
and the Conplainant having asserted that the hearing in the above matter
schedul ed for August 30, 1999, should proceed as schedul ed; and the Respondent,
havi ng requested in a letter received August 25, 1989, that hearing, if any, in
this nmatter be changed from the Witewater Library to the Firemen's neeting
room Wiitewater City Hall, 312 Wst \Witewater Street, Witewater, Wsconsin;
and the Conplainant, having agreed to said request in a telephone call on
August 25, 1989; and the Exam ner having considered the matter;

NOW THEREFORE it is
ORDERED

1. That Respondent's request to hold in abeyance the hearing on the
conpl aint scheduled for August 30, 1989, pending resolution of Respondent's
notion to dismss, is denied.

2. That Respondent's notion to dismss is taken under advisenent
pendi ng hearing on said notion.

3. That hearing on said notion will be held in concert with the
hearing on the conplaint on Wdnesday, August 30, 1989, at 10:00 a.m in the
Firenen's neeting room \Wiitewater Gty Hall, 312 Wst Witewater Street,

Wi t ewat er, W sconsi n.
Dated at Madi son, Wsconsin this 25th day of August, 1989.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Janmes W Engnmann /s/
James W Engmann, Exam ner

1/ The Respondent, in its notion to dismiss, and the Conplainant, in its letter in opposition,
state the date of hearing as August 31, 1989. A review of the Notice of Hearing on Conpl aint
shows the date schedul ed for hearing as August 30, 1989.



CTY OF WH TEWATER

VEMORANDUM ACCOVPANYI NG
ORDER DENYI NG REQUEST TO HOLD HEARI NG | N ABEYANCE,
SCHEDULI NG HEARI NG ON MOTI ON TO DI SM SS
AND CHANG NG LOCATI ON OF HEARI NG

The Respondent noves to dismss the conplaint in this matter on the basis
of res judicata and requests that the hearing on the conplaint scheduled for
August 30, 1989, be held in abeyance pending resolution of the notion to
di smi ss.

In regard to its notion to dismss, the Respondent argues that a previous
interest-arbitration decision rejected the Conplainant's contention that the
Respondent had engaged in the prohibited practices alleged in the conplaint.
In its response the Conplainant argues that the issue in the conplaint is
separate and distinct from any decided in another forum Thus it is concluded
that the nmotion raises disputed issues of fact and law that require a hearing
for resol ution.

In regard to its request to hold the hearing on conplaint in abeyance
pending resolution of its notion to dismss, Ws. Adm Code Section ERB
10. 13(2) provides that the Commi ssion may reschedul e the date of a hearing upon
the showi ng of proper cause by any of the parties. No proper cause has been
showmn to reschedule the hearing on the conplaint pending resolution of the
notion to dismss since it has not been shown to be necessary to hear the
evi dence and argunent on the motion prior to hearing on the conplaint. In
addition, notice of the hearing on conplaint was sent to all parties on July
26, 1989, after prior consultation with counsel for each party. The decision
whi ch the Respondent argues is res judicata as to this conplaint was issued on
March 31, 1989. The Respondent filed its request to hold the hearing in
abeyance on August 22, 1989, eight days prior to hearing, but 27 days after the
notice of hearing was sent and 144 days after issuance of the decision which
the Respondent argues is res judicata. |If the notion is to be decided prior to
hearing on the conplaint, the practical effect of filing the notion to dismiss
so close to the date of hearing is to delay the hearing. Yet no good cause has
been shown as to why the notion to dismss was filed when it was. Absent the
showi ng of such good cause, the hearing will not be rescheduled or held in
abeyance. Finally, it is concluded that nothing prevents hearing on the notion
at the sane tine as hearing on the conplaint.

For these reasons, the request to hold the hearing in abeyance pending
resolution of the nmotion to dismiss is denied and the hearing on the notion to
dismiss is scheduled in concert with the hearing on the conplaint. The
Respondent's request to change the location of hearing is concurred with by the
Conpl ai nant so such change is ordered.

Dated at Madi son, Wsconsin this 25th day of August, 1989.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Janmes W Engnmann /s/
Janmes W Engmann, Exam ner

No. 26099-A



