STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

| NTERNATI ONAL BO LERMVAKERS, | RON
SHI PBUI LDERS, BLACKSM THS, FORGERS
AND HELPERS LOCAL 124, AFL-C O
: Case 3
Conpl ai nant, : No. 42224 Ce-2081
: Deci sion No. 26102-A
VS.

Respondent .

Appear ances:

M. Matthew R Robbins, Previant, Goldberg, Uelmen, Gatz, MIler & Brueggenan,
S.C., Attorneys at Law, 788 North Jefferson, Room 600, P.QO Box
92099, M | waukee, @ Wsconsin 53202, appearing on behalf of
International Boilernmakers, Iron Shipbuilders, Blacksnmths, Forgers
and Hel pers Local 124, AFL-C O

M. Thomas W Mackenzie, Lindner & Marsack, S.C., Attorneys at Law, 411 East

Wsconsin Avenue, M I|waukee, Wsconsin 53202, appearing on behalf
of Agqua-Chem |Inc.

FI NDI NGS OF FACT, CONCLUSI ON OF LAW AND ORDER

International Boilermakers, Iron Shipbuilders, Blacksmiths, Forgers and
Hel pers Local 124, AFL-CI O (hereinafter Conplainant or Union), having filed a
conplaint of wunfair labor practices with the Wsconsin Enploynent Relations
Conmi ssi on (hereinafter Conmi ssi on) on May 22, 1989, alleging that
Aqua- Chem Inc. (hereinafter Respondent or Conpany), had committed unfair |abor
practices by refusing to arbitrate grievances 1988 and 2088, thereby violating
Sec. 111.06(1)(f), Stats.; and on July 26, 1989, the Conm ssion having
appoi nted Janes W Engmann, a nenber of its staff, to act as Examiner and to
nmake and issue Findings of Fact, Conclusions of Law and Order as provided in
Sec. 111.07, Stats.; and on August 14, 1989, the Respondent having filed an
answer to said conplaint, denying it had violated Sec. 111.06(1)(f), Stats.,
and al l eging several affirmative defenses; and hearing on said conplaint having
been held on August 31, 1989, in Ml waukee, Wsconsin, at which tinme the
parties were afforded the opportunity to enter evidence and to nake argunents
as they wi shed; and said hearing having been transcribed, the transcript of
whi ch was received on Septenber 18, 1989; and the parties having filed briefs
and reply briefs, the last of which was received on Novenber 22, 1989; and the
Exami ner havi ng consi dered the evidence and argunents of the parties, makes and
i ssues the follow ng Findings of Fact, Conclusion of Law and Order.

FI NDI NGS OF FACT

1. That International Boilernakers, Iron Shipbuilders, Blacksnths,
Forgers and Hel pers Local 124, AFL-CI O (hereinafter Conplainant or Union), is a
collective bargaining representative within the neaning of Sec. 111.02(11),
Stats.; and that the Union maintains its principal office at 1201 South
48th Street, West MIwaukee, Wsconsin 53214,

2. That Aqua-Chem Inc. (hereinafter Respondent or Conpany), is an
enployer within the neaning of Sec. 111.02(7), Stats.; and that the Conpany
maintains its principal office at 240 West Capitol Drive, M | waukee,
W sconsin 53201.

3. That from July 28, 1986, through July 28, 1988, the Union and the

Conpany were parties to a collective bargaining agreenent; and that said
agreenent included the follow ng provisions:
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ARTI CLE X- - GRI EVANCE AND ARBI TRATI ON PROCEDURE
52. Step 1

Should a conplaint or dispute arise between an enpl oyee and
the Conpany, within two (2) working days follow ng the
occurrence of the problemor after the enpl oyee becones
aware of the problem an earnest effort shall be nade
to settle such conplaint or dispute. In no event shall
this period exceed sixty (60) working days. The
Foreman shall nmake an honest effort to settle such
differences within two (2) working days, wthin which
period an answer to the conplaint or dispute shall be
given to the enpl oyee and/or the Steward invol ved.

Step 4

In the event that no satisfactory settlement is reached i
Step 3 of the grievance procedure, the matter i
dispute may be referred to arbitration. The part
whi ch desires to arbitrate the natter in dispute shal
give the other party witten notice of such desire.
The Union shall give such notice of its desire to
arbitrate the matter in dispute wthin five (5)
calendar days following Local 124's next nonthly
nmeeting which is scheduled the fourth (4th) Sunday of
each nonth. However, there shall not be a |apse of
nore than two (2) nonths.

n
n
y
[

55. The parties, after receipt of notice to arbitrate,
shall neet inmmediately for the purpose of selecting an
arbitrator to hear the matter in dispute. If they
shoul d be unable to agree on an arbitrator within five
(5) days after receipt of notice to arbitrate, a
request shall be sent by either party to the Federal
Mediation and Conciliation Service asking that it
provide themwith a |list of seven (7) arbitrators, from
which they shall select one, by alternately striking
names until only one renmains and this renaining one
shall arbitrate the case.

58. The arbitrator, in rendering a decision on the matter
in dispute referred to him shall not add to, subtract
from or alter in any way, the provisions of this
Agreenent. He shall render his decision within thirty
(30) days of the date of the arbitration hearing and it
shall be final and binding upon all parties concerned.

ARTI CLE XX- - SEVERANCE PAY

92. The conpany will pay severance pay of two (2) days for
each year of service up to a nmaxinum of 20 years
service. Severance pay shall be paid when a departnent
is permanently closed and if an enployee of that
departnent is termnated by such action.

4. That during the spring and sumer of 1988, the Union and the Conpany
met approximately 20 tinmes to negotiate a successor agreenent; that during said
negoti ations, the Conpany sought substantial |anguage changes and significant
wage reductions; that during said negotiations, the Conpany secured an option
to purchase an existing facility in Knoxville, Tennessee; that on May 20, 1988,
the Conpany informed the Union of the potential for relocation of work from
M I waukee to the Knoxville plant; that on July 27, 1988, the Conpany presented
to the Union a final offer for settlenent of the contract; that said final
of fer included the followi ng provisions:

FI NAL COVPANY OFFER FOR CONTRACT SETTLEMENT
July 27, 1988
The Conpany informed the Union of the potential of work
rel ocation on May 20, 1988, and has, since that tinme,

offered the Union a full and conplete opportunity to
bargai n over that decision.
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Any representations nmade by the Company, whether expressed or
inplied, that the Conpany wll not purchase a new
facility in Knoxville, Tennessee are expressly
contingent upon the ratification of a new Agreenent on
or before 12:01 A M, July 28, 1988.

This proposal represents the final, conplete and |last offer
of the Company for settlenment of all outstanding
issues. If it is not ratified by the Union an inpasse
in negotiations will exist.

The Company's Final Ofer is as follows:

4.Delete existing language in Section 92 and sub-
stitute the follow ng:

"I'f through the unilateral exercise of the rights contained

in Article 11l entitled "Mnagenent," jobs are
permanently elinminated, the GConpany shall so
notify the Union and the parties shall neet to
di scuss what severance shall be paid to
enpl oyees ternmnated as a result of such
action."

5. Renunber old Article XXVI entitled "Duration of Agreenent"
as Article XXVI1 which shall provide as foll ows:

"This agreenent shall be in effect from July 28, 1988,
through July 27, 1991, and from year to year
thereafter unless either party gives witten
notice of its desire to termnate this Agreenent
at least sixty (60) days prior to July 27, 1991,
or sixty (60) days prior to any subsequent
anni versary date thereof. In the event such
notice is given, the parties shall neet no |later
than fifteen (15) days after receipt of such
notice."

and that said final offer also included the follow ng provisions:

2. Amend Section 52 to provide as follows:

"The Company and the Union agree that the grievance procedure
provi ded herein shall be the sole and ex-clusive
means of resolving grievances arising under the
ternms of this Agreenent. For the purpose of
this Agreenent, a grievance shall be defined as
any dispute or difference between the Conpany
and an enployee or a group of enployees, or
between the Conpany and the Union with respect
to the meaning, interpretation or application of
the witten ternms and provisions of this
Agr eenent .

Recogni zing that grievances should be raised and settled
pronptly, gri evances nust be rai sed and
processed within the specified tinme limts. The
specified time limts may be extended by nutual

agreenent .
Step 1: The aggrieved enployee, wth a steward or
conmtteeman if he/she desires, shall present

the grievance to the supervisor involved wthin
five (5) working days fromthe event giving rise
to the grievance or within five (5) working days
from the date the matter becane known or should
have become known to the enployee, but in no
event longer than thirty (30) calendar days
after the event."

3. Al other steps and current Sections 53-57 and 59 shall
remain unchanged (subj ect to appropriate
renunberi ng), except the following sentence
shal | be added to current Section 55:

"The tine el apsed between receipt of notice to arbitrate and

a witten request to FMCS for a panel shall not
exceed thirty (30) calendar days and the
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selection from the panel shall be nade no nore
than thirty (30) calendar days from receipt of
the panel by the parties."

4. The following Ianguage shall be substituted for that
contained in Section 58:

"58. The arbitrator shall be bound by the witten terns and

provisions of this Agreenent and shall have
authority to consi der only a grievance
presenting an arbitrable issue under this
Agr eenent . The arbitrator shall have no

authority, directly or indirectly, to add to,
subtract rom nodify or anend any provisions of

this Agreenent. A decision of the arbitrator on
any grievance within the authority herein
outlined shall be final and binding on the

i ndi vidual, the Conpany and the Union."

5. That the Union rejected said final offer; that subsequent to the
rejection of its final offer, the Conpany exercised its option and purchased
the Knoxville plant; that the Union and the Conpany continued to neet; that on
Sept ember 13, 1988, the Conpany presented to the Union a revised final offer
for contract settlement; that said revised final offer included the provisions
listed above without nodification; that the Union rejected said revised final
of fer; that the Conpany began proceeding with its plans to transfer work to the
Knoxville plant; that subsequent to the rejection of the final offer, the Union
and the Conpany net on three occasions to bargain over the effects of the
Conpany's decision to relocate work to Knoxville; that a nunber of proposals
were exchanged including proposals regarding Paragraph 92: Article XX--
Severance Pay; that throughout negotiations, the Conmpany did not change its
position regarding Paragraph 92; that the Union and the Conpany did not reach
agreenment; and that on Decenber 22, 1988, the Conpany inforned the Union that
it was inplenmenting its final position on the disputed issues.

6. That the Conpany inplenented its final position on the disputed
i ssues, including the issue of severance pay; that the Conpany terninated
enpl oyes who were actively working as of Novenber 29, 1988; that the Conpany
gave severance pay to those enployes if their jobs were elimnated during the
phase down; that the Conpany did not term nate enployes who were on |ayoff as
of Novenber 29, 1988; and that enployes on |ayoff were not given severance pay
by the Conpany.

7. That on Decenber 27, 1988, the Union filed a grievance with the
Conpany; that the statement of the grievance is as foll ows:

On or about Decenber 22, 1988 the Aqua Chem Inc. Managenent
informed the Union Committee that it wll not issue
severance pay to all enployees on the Seniority Iist,
clearly in violation of Article XX par. 92 of the Labor
Agr eement . The Union is demanding all affected
enpl oyees be issued severance pay.

that the grievance was processed through the grievance procedure; that on
January 24, 1989, the Union requested arbitration of the grievance; and that in
a letter dated January 25, 1989, from F. Marshall Wite, Vice President of
Qperations for the Conpany, to Alden Harvey, President of the Union Local, the
Conpany stated as foll ows:

I"'m witing in response to your letter of January 24, 1989
requesti ng arbitration of t he above-ref erenced
gri evances. As the facts giving rise to these
grievances occurred after the expiration of the
col l ective bargai ning agreenent on July 28, 1988, and
as no successor agreement requiring arbitration has
been negoti ated and agreed to by the parties, please be
advi sed that the Conmpany is refusing to arbitrate these
gri evances.

8. That subsequently the Union and the Conpany entered into a successor
agreenment, effective from July 27, 1989, through July 27, 1992; that said
agreenent included the follow ng provisions:

ARTI CLE XI'I - GRI EVANCE AND ARBI TRATI ON PROCEDURE

47. The Conpany and the Union agree that the grievance
procedure provided herein shall be the sole and
exclusive neans of resolving grievances arising
under the ternms of this Agreenent. For the
purpose of this Agreenent, a grievance shall be
defined as any dispute or difference between the
Conpany and the Union wth respect to the
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nmeani ng, interpretation or application of the
witten ternms and provisions of this Agreenent.

Recogni zing that grievances should be raised and settled
pronptly, gri evances nmust be rai sed and
processed within the specified tine limts. The
specified time limts may be extended by mutual

agreement .
Step 1. The aggrieved enployee, wth a steward or
conmtteeman if he/she desires, shall present

the grievance to the supervisor involved wthin
five (5) working days fromthe event giving rise
to the grievance or within five (5) working days
from the date the matter became known or shoul d
have become known to the enployee, but in no
event longer than thirty (30) calendar days
after the event.

Step 4. In the event that no satisfactory settlenent is
reached in Step 3 of the grievance procedure,
the matter in dispute may be referred to
arbitration. The party which desires to
arbitrate the matter in dispute shall give the
other party witten notice of such desire. The
Union shall give such notice of its desire to
arbitrate the matter in dispute within five (5)
cal endar days followi ng Local 124's next nonthly
nmeeting which is scheduled the fourth (4th)
Sunday of each nonth. However, there shall not
be a | apse of nore than two (2) nonths.

50. The parties, after receipt of notice to arbitrate, shall
neet imediately for the purpose of selecting an
arbitrator to hear the matter in dispute. | f
they should be unable to agree on an arbitrator
within five (5) days after receipt of notice to
arbitrate, a request shall be sent by either
party to the Federal Mediation and Conciliation
Service asking that it provide themwith a |ist
of seven (7) arbitrators, from which they shall
sel ect one, by alternately striking nanmes until
only one remains and this remaining one shall

arbitrate the case. The tine elapsed between
receipt of notice to arbitrate and a witten
request to t he Feder al Medi ati on and
Conciliation Service for a panel shall not

exceed thirty (30) <calendar days and the
selection from the panel shall be nade no nore
than thirty (30) calendar days from receipt of
t he panel by the parties.

53.The arbitrator shall be bound by the witten terns and
provisions of this Agreenent and shall have
authority to consi der only a grievance
presenting an arbitrable issue under this
Agr eement . The arbitrator shall have no
authority, directly or indirectly, to add to,
subtract from nodify or anend any provisions of
this Agreenent. A decision of the arbitrator on
any grievance within the authority herein
outlined shall be final and binding on the
i ndi vidual, the Conpany and the Union.

ARTI CLE XXII - SEVERANCE PAY
85.1f, through the unilateral exercise of the rights
contained in Article Ill entitled "Managenent,"

jobs are permanently elimnated, the Comnpany
shall so notify the Union and the parties shall
nmeet to discuss what severance shall be paid to
enpl oyees termnated as a result of such action.

9. That the collective bargaining agreement in effect between the
parties fromJuly 28, 1986, through July 27, 1988, contained a clause requiring
the subm ssion of conplaints or disputes arising between an enploye and the
Conpany to arbitration; that the dispute regarding severance pay arose under
the agreenent but after its termination; that the arbitration clause did not
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expressly exclude fromits operation a dispute which arose under the contract
but which was based on events that occurred after its termnation; and that the
Conpany, by refusing to arbitrate the Union's claimthat certain enployes were
entitled to severance pay under the collective bargaining agreenent, violated
the col |l ective bargai ni ng agreenent.

Based upon the foregoing Findings of Fact, the Exam ner makes and issues
the follow ng

CONCLUSI ON OF LAW

That by its failure to arbitrate the grievance involving severance pay,
the Conpany violated the terms of the collective bargaining agreenent in
violation of Sec. 111.06(1)(f), Stats.

Based upon the foregoing Findings of Fact and Conclusion of Law, the
Exam ner makes and renders the follow ng

ORDER 1/

1. IT IS ORDERED that Aqua-Chem Inc., its officers and agents, shall
i nmedi ately cease and desist fromrefusing to arbitrate grievances in violation
of the collective bargaining agreenent and Sec. 111.06(1)(f), Stats.

2. IT IS FURTHER ORDERED that Aqua-Chem Inc., take the follow ng
affirmati ve action which the Examner finds will effectuate the policies of the
W sconsi n Enpl oyment Peace Act:

a.lmredi ately proceed to arbitration on Gievance 2088.

b.Notify its enployes in the bargaining unit represented by
the Union by posting in conspicous places on its
prem ses where notices to such enployes are
usually posted, a copy of the Notice attached

hereto and marked "Appendix A" That Notice
shall be signed by an authorized representative
of t he Respondent and shal | be post ed

i nedi ately upon receipt of a copy of this Oder
and shall remain posted for thirty (30) days
thereafter. Reasonabl e steps shall be taken to
ensure that said notices are not altered, de-
faced or covered by other material.

c.Notify the Wsconsin Enploynent Relations Conmmission in
witing within 20 days of the date of this
decision what steps it has taken to conply with
t he above Order.
3. IT IS FURTHER ORDERED that the Union's request for attorneys fees is

deni ed.

Dated at Madi son, Wsconsin this 18th day of June, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Janmes W Engmann, Exam ner

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion may authorize a comm ssioner or exam ner to make

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a comm ssioner or examiner may file a witten
petition with the conmssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the conm ssioner or exam ner was nmiled to the |ast
known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conm ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the

(Footnote 1/ continued on page 8)
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1/ Cont i nued

conmi ssioner or examiner the time for filing petition with the comm ssion shall
run fromthe tinme that notice of such reversal or nodification is nailed to the
| ast known address of the parties in interest. Wthin 45 days after the filing
of such petition with the conmssion, the commission shall either affirm
reverse, set aside or nodify such findings or order, in whole or in part, or
direct the taking of additional testimny. Such action shall be based on a
review of the evidence subnmitted. If the commission is satisfied that a party
in interest has been prejudiced because of exceptional delay in the receipt of
a copy of any findings or order it may extend the tine another 20 days for
filing a petition with the conm ssion.
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APPENDI X " A"
NOTI CE TO EMPLOYES

Pursuant to an Order of the Wsconsin Enpl oynent Relations Commi ssion,
and in order to effectuate the policies of the Wsconsin Enploynent Peace Act,
we hereby notify our enployes that:

1. W will imediately cease and desist from refusing to arbitrate
grievances in violation of the collective bargaining agreenent with
International Boilermakers, Iron Shipbuilders, Blacksmths, Forgers and Hel pers
Local 124, AFL-C QO

2. We will inrediately proceed to arbitration on Gievance 2088.

Dat ed at , Wsconsin this day of , 1990.

AQUA- CHEM | NC.
By

SAID NOTICE | S TO REMAIN POSTED FOR THI RTY (30) DAYS FROM THE DATE I T IS SI GNED
AND SHALL NOT BE ALTERED, DEFACED OR COVERED BY OTHER MATERI AL.

AQUA- CHEM | NC.

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER

POSI TI ONS CF THE PARTI ES

Conpl ai nant

On brief the Conplainant asserts that this is an action to conpel
arbitration; that the Respondent has asserted that this is within the exclusive
jurisdiction of the National Labor Relations Board; that it is clear that the
courts have jurisdiction over actions to conpel arbitration; that a cause of
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action under Sec. 301 of the Labor Managenent Relations Act is within the
jurisdiction of state as well as federal courts since their jurisdiction with
respect to these causes of action is concurrent; that the Wsconsin Enpl oynent
Peace Act provides the Commssion with jurisdiction over actions for violations
of |abor agreenent under Sec. 111.06(1)(f), Stats.; that as this is an action
for violation of the Enployer's agreenent to submt grievances to arbitration,
the Commission as well as state courts have jurisdiction; and that the
substantive law to be applied is the federal comon |aw devel oped under
Sec. 301(a) of the NLRA

The Conpl ainant also argues that in Nolde Brothers, Inc. v. Local 358
Bakery Workers, 430 U S. 243 (1977) the United States Suprene Court held that
the claimfor severance pay under the expired contract is subject to resolution
under the contract's arbitration terms; that the court determned that the
obligation wunder an arbitration clause survived the termnation of the
agreenent where the obligation is arguably created by an expired agreenent;
that if the dispute over severance pay in Nolde was arbitrable, a fortiori the
di spute here is arbitrable; and that the claim for arbitration is stronger in
this case than in Nol de because the Conpany, by its conduct, has acknow edged
its obligation to pay severance pay to enpl oyes other than to those on | ayoff.

On reply brief, the Conplainant alleges that the Respondent fails to
di stingui sh between concurrent and exclusive jurisdiction; that while the NLRB
may assert jurisdiction over certain refusals to arbitrate, this does not
negate the jurisdiction of state foruns and federal courts in breach of
contract actions; that the NLRB finds a violation only where the refusal to
arbitrate is part of a wholesale repudiation of a duty to arbitrate, not where
there is a single grievance at issue; that an alleged breach of a contractual
duty to arbitrate involves a far different analysis than that in a refusal to
bargain case before the NLRB; that the question is not whether the parties
bargained to inpasse, but whether the Enployer had an obligation under the
contract to arbitrate this grievance; that the question is one of violation of
contract, not of duty to bargain; that since it is clear under Nolde that the
Enpl oyer had a contractual duty to arbitrate the grievance, the Enployer
violated Sec. 111.06(1)(f), Stats.; and that since the Respondent's defense is
clearly erroneous and has been obviously so since at |east 1977, the Conmi ssion
should award the Union its reasonable attorneys fees in this case.

Respondent

On brief, the Respondent argues that the jurisdiction of the Conm ssion
is preenpted in this case; that it is well established that where the activity
conplained of is regulated by both the National Labor Relations Act (NLRA) and
the Wsconsin Enploynent Peace Act and the Enployer is subject to the
jurisdiction of the NLRB, the jurisdiction of the Conm ssion is preenpted; that
the conpl ai ned of conduct in this case -- the alleged failure to arbitrate in a
post contract expiration context -- is regulated by the NLRA; that where the
alleged failure to arbitrate occurs within a post contract expiration context,
the NLRB has held that an enployer's refusal to arbitrate may constitute a
violation of Sec. 8(a)(5) of the NLRA and has ordered arbitration as a renedy;
that such cases apply the sane form of analysis as the Suprenme Court did in
Nol de; and that given the Commi ssion's established precedent that preenption is
appropriate where the conpl ai ned of conduct constitutes a violation of both the
NLRA and the WEPA, it is clear that the doctrine of preenption should be
i nvoked in this case.

The Conpl ai nant al so argues that, assuming the WERC extends jurisdiction
to this case, the dispute at issue is not arbitral due to the post contract
expiration over the severance question; that subsequent to the contract
expiration and the Conpany's inplenentation of its decision to transfer a
significant portion of bargaining work to another plant, the parties nmet to
bargain over the "effects" of that decision; that when the parties were unable
to reach agreenment, the Conpany inplenented its position; and that the fact
that the parties bargained over the question of severance dispositively
di stingui shes the facts at bar fromthose before the court in Nol de.

The Conpl ai nant further argues that the Union alleged in a charge before
the NLRB that the Conpany violated Sec. 8(a)(5) by failing to honor super-
seniority as provided in the expired contract; that the NLRB disni ssed the
charge because the Enpl oyer had bargained to inpasse its proposal to elinminate
super-seniority; that an identical formof analysis is warranted here; that the
Conpany bargained to inpasse its proposal that only active enployes would
receive severance; that the Union was aware that this proposal would preclude
severance payments to enployes on |ayoff status; and that the Union ultinmately
accepted and ratified an agreenent deleting the |anguage at issue here.

On reply brief the Respondent argues that the Conplainant's brief
contains several errors in conflict with the record; that no claim for
severance occurred until well after the contract's expiration on July 28, 1988;
that it was the effects bargaining rather than a term of the expired contract
that was ultimately determinative of who would receive severance; and that the
Conpany treated enployes on long termdisability in the sanme nmanner it treated
ot her enpl oyes consistent with the distinction it drewin effects bargaining.
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In addition the Respondent argued that the |egal argunent presented by
the Conpl ai nant constitutes nothing nore than a general restatenent of relevant
law wi thout consideration of the specific defenses raised by the Respondent;
that an enployer has the right to inplenent its bargaining proposal after it
has fulfilled its bargaining obligation under federal law, that in this case,
the Conpany nmet with the Union and after inpasse was reached, inplenented its
proposal which provided that no severance would be paid to enployes who were
not actively enployed on Novenber 29, 1987; that the Union attenpts to
ci rcunmvent the collective bargaining process by contending severance
entitlement should be determined by a provision of the expired contract rather
than effects negotiations; and that the conplaint, therefore, should be
di sm ssed.

DI SCUSSI ON

The Enployer's defense to the conplaint filed by the Union is two-
pronged. First, the Enployer asserts that the Commission is w thout subject
matter jurisdiction. Second, assum ng arguendo that subject mat t er

jurisdiction exists, the Enployer asserts that the issue is not arbitrable in
light of the post contract expiration bargaini ng.

1. Jurisdiction

Where an act nmamy constitute a violation of the National Labor Relations
Act (NLRA) and the Wsconsin Enpl oynent Peace Act (WEPA) and where the National
Labor Relations Board (NLRB) has jurisdiction, the jurisdiction of the
Conmi ssion is preenpted. 2/ The Conm ssion does have jurisdiction, however, to
determne whether a violation of a collective bargaining agreenent has
occurred, even though the enployer is otherw se subject to the jurisdiction of
the NLRB, as such an act does not violate the NLRA. 3/ The Enployer asserts
however, that where the alleged violation of the «collective bargaining
agreenent by failing to proceed to arbitration occurs within a post contract
expiration context, the NLRB has held that an enployer's refusal to arbitrate
may constitute a violation of Sec. 8(a)(5) of the NLRA and has ordered
arbitration as a renedy. Therefore, the Enployer argues that the Conmission is
preenpted for deciding this case.

Section 8(a)(5) of the NLRA nakes it an unfair labor practice for an
enployer "to refuse to bargain collectively with the representatives of his
enployes. . . ". Said section corresponds to Sec. 111.06(1)(d), Stats., which
makes it an unfair labor practice for an enmployer "(t)o refuse to bargain
collectively with the representative of a mmjority of his enployes in any
col I ective bargaining unit S For 40 years the Commi ssion has held that
it has no jurisdiction over an enployer engaged in interstate comerce where
the conplaint alleges an unfair |abor practice which is covered by the NLRA. 4/
Thus, it is clear that if the Union in this case was asserting that the
Enpl oyer conmitted an unfair |labor practice by refusing to bargain, the
Conmi ssion would be without jurisdiction to hear such an allegation since the
Enpl oyer in this case is engaged in interstate coverage and since said unfair
| abor practice is covered by the NLRA

In the matter before the Comm ssion, however, the Union is not asserting
an unfair | abor practice which is —covered by the NLRA Under
Sec. 111.06(1)(f), Stats., it is an unfair labor practice for an enployer "to
violate the terns of a collective bargaining agreenent. . . ." Such an action
by the enployer is not prohibited per se by the NLRA. Even though the action
of the Enployer nmay be subject to the NLRA, the Commi ssion is not preenpted
fromreviewing said action if it is violative of the WEPA in a way not covered
by the NLRA Thus, even though the action of the Enployer in this case may
constitute a failure to bargain under the NLRA, the Comm ssion is not preenpted
from determining if said action also violates the WEPA by constituting a
violation of the collective bargaining agreenent.

For these reasons, this Exam ner concludes that the Comm ssion has
subject matter jurisdiction over this conplaint.

2. Arbitrability

The Union alleges that the Enployer violated the collective bargaining
agreenent and, therefore, violated Sec. 111.06(1)(f), Stats., by refusing to
proceed to arbitration on Gievance 2088. 5/  Section 111.06(1), Stats., nake

2/ See, i.e., Strauss Printing Conpany, Inc., Dec. No. 20115-A (Schoenfeld,
12/82), affd. by operation of Taw, Dec. No. 20115-B (WERC, 1/83).

3/ Bay Shipbuilding Corp., Dec. Nos. 19957-B and 19958-B (Shaw, 4/83),
affd., Dec. Nos. 19957-C and 19958-C (VERC, 2/84).

4/ River Falls Co-op Creanmery, Dec. No. 2311 (VERB, 2/50).

5/ At hearing the Conplainant noved to amend its conplaint to delete the
al l egation regarding Gievance 1988. The Respondent did not object to
said notion and it was granted by the Exam ner.
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it an unfair |abor practice for an enpl oyer:

(f) To violate the ternms of a collective bargaining agreenent
(including an agreenent to accept an arbitration
awar d) .

The Enpl oyer denies that it violated Sec. 111.06(1)(f), Stats.

At the onset, it nust be clarified as to what contract violation is
before this Exam ner. This is not a case where the collective bargaining
agreenment does not provide for the final and binding arbitration of grievances,
in which case the Commission will determne whether the agreement has been
violated with respect to the nmerits of the dispute. 6/ Neither is this a case
where the «collective bargaining agreenent provides for arbitration of
unresol ved grievances and where the conplaining party has not proceeded in
accordance with the grievance procedure contained in said agreenent, in which
case the Conmission will not assert its jurisdiction but will, instead, defer
to the arbitration process. 7/ Instead, this is a case where the parties'
agreenment provides for binding arbitration and the conplaining party alleges
that the enployer refuses to process a grievance to arbitration, in which case
the Commission wll assert jurisdiction to consider whether said refusal
violates the collective bargaining agreenent. 8/ But the Conmpany argue that
the issue in Gievance 2088 is not subject to arbitration.

The law governing a Commi ssion deternination of whether a particular
grievance falls wthin the scope of a contractual arbitration clause is
ultimately rooted in the Steelworkers Trilogy. 9/ In AT&T Technol ogies, Inc.
v. Communi cation Wrker of America 10/ the U S. Suprene Court gleaned four
guiding principles fromthe Steelworkers Trilogy. |In AT&T the Court said:

The principles necessary to decide this case are not
new. They were set out by this court over 25 years ago
in a series of cases known as the Steelworkers Tril ogy.

The first principle gleaned from the Trilogy is that
"arbitration is a matter of contract and a party cannot
be required to submt to arbitration any dispute which
he has not agreed so to subnmit." -

The second rule, which follows inexorably from the
first, is that the question of arbitrability--whether a
col I ective-bargai ning agreenment creates a duty for the
parties to arbitrate the particular grievance--is
undeni ably an issue for judicial determnination. .

The third principle derived from our prior cases is
that, in deciding whether the parties have agreed to
submit a particular grievance to arbitration, a court
is not to rule on the potential nerits of the
underlying clains. Whet her "arguable" or not, indeed
even if it appears to the court to be frivolous, the
union's claim that the enpl oyer violated the
col l ective-bargaining agreenent is to be decided, not
by the court asked to order arbitration, but as the
parties have agreed, by the arbitrator. .

Finally, where it has been established that where the
contract contains an arbitration clause, there is a
presunption of arbitrability in the sense that "(a)n
order to arbitrate the particular grievance should not
be denied unless it may be said with positive assurance
that the arbitration clause is not susceptible of an
interpretation that covers the asserted dispute.

Doubt s shoul d be resolved in favor of coverage." 11/

6/ See, i.e., J. |. Case Co., Dec. No. 1593 (WERB, 4/48), and Ladish Co.
Inc., Tri-Clover Dvision, Dec. No. 23390-A (WERC, 7/87).

7/ See, i.e., River Falls Coop. Creanery, Dec. No. 2311 (WERC, 1/50), and
ESB Wsco, Inc., Dec. Nos. 17217-B and 17217-C (VERC, 4/80).

8/ Modern Poured Walls, Inc., Dec. No. 19102-B (WERC, 4/82).

9/ Steelworkers v. Anerican Mnufacturing Co., 363 U S. 546, 46 LRRM 2412
(1960); Steelworkers v. Warrior & QIf Navigation Co., 363 U S. 574,
46 LRRM 2416 (1960); and Steelworkers v. Enterprise Weel & Car Corp.,
363 U. S. 593, 46 LRRM 2423 (1960).

10/ 475 US 643, 121 LRRM 3329 (1986).

11/ AT&T, supra, 121 LRRM at 3331-3332 (citations onitted).
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Under principles one and two, it is clear that the Examiner's duty in
this case is to deternmne whether the parties agreed in their collective
bargai ning agreement to arbitrate Gievance 2088. Said grievance alleges that
the Conpany violated the collective bargaining agreenent by not paying
severance pay to sone enployes on |ayoff status. As to principle three, it is
clear that the merits of Gievance 2088 are not before this Exam ner. Thus,
this Examiner will not determne whether all enployes on l|layoff should have
recei ved severance pay, as alleged by the Union in Gievance 2088. Since the
parties have a provision for the final and binding dispositions of disputes,
that determination will be nade, if at all, through that process. | nst ead,
this Examiner will determ ne whether the Conpany violated Article X--Gievance
and Arbitration Procedure by refusing to proceed to arbitration on
Grievance 2088 and, thereby, violated Sec. 111.06(1)(f), Stats. |If it is found
that the Enployer is obligated to arbitrate Gievance 2088, the Exami ner wll
so order because Gievance 2088 is not before the Exami ner; what is before the
Examiner is the contractual obligation to arbitrate Gievance 2088. Under
principle four, the Commission wll operate under a presunption of
arbitrability in determining whether the parties have agreed to submt the
underlying dispute to arbitration.

In this case, the parties' collective bargaining agreement does contain
an arbitration clause. The arbitration clause at issue here is a broad one,
covering "a conplaint or dispute aris(ing) between an enployee and the
Conpany," Article X, Step 1, and allowing "the matter in dispute (to) be
referred to arbitration,” Article X, Step 4. On its face, the question of
whet her enployes on layoff should receive severance pay is a conplaint or
di spute between enployes and the Conpany, which allows the grievance to be
referred to arbitration. 12/

The Conpany argues, however, that this is a case where the contract
term nated, the Union and the Enpl oyer bargai ned over the issue of severance
pay to inmpasse, and the Enployer inplemented its position; and that, therefore,
the Commi ssion nmust not allow the Union, dissatisfied with its inability to
achieve its objective through bargaining, to circunvent the bargai ning process
via reliance on its interpretation of expired contract |anguage.

It is clear that a dispute over severance pay under an expired collective
bargai ning agreenent is arbitrable. 13/ As the Court said in Nolde, the
di spute over severance pay, "although arising after the expiration of the
col | ective-bargaining contract, clearly arises under that contract." 14/ Since
the parties contracted to subnmit matters in dispute to arbitration, and since
di sputes over severance pay survive the expiration of the contract, this would
normally end the discussion regarding this issue. The Enpl oyer argues,
however, that a different result from Nolde must occur because it negotiated
the issue of severance pay to inpasse and then inplenmented its last offer, thus
settling the entitlenent of laid off enployes to severance pay.

But the presunption before the Examiner is that an "order to arbitrate
the particular grievance should not be denied unless it may be said wth
positive assurance that the arbitration clause is not susceptible of an
interpretation that covers the asserted dispute.” 15/ Here the parties agreed
to settle matters in dispute through the grievance and arbitration process
established in their collective bargaining agreenent. |n essence, the Conpany
is saying that it did not violate the agreenment since it paid severance pay in
accordance with the language it inplenented after reaching an inpasse with the
Uni on on a successor agreenent. This argument goes to whether the Enployer is
right on the nerits, not to whether the Enployer is required to resolve the
di spute over severance pay before an arbitrator.

As the Court noted in Nolde, the parties drafted their broad arbitration
cl ause against a backdrop of well-established federal |abor policy favoring
arbitration as the neans of resolving disputes over the meaning and effect of
col l ective bargaining agreenents. "The parties nust be deened to have been
consci ous of this policy when they agreed to resolve their contractual

12/ The Conpany's final offer included a change in the grievance procedure,
stating that the Conpany and the Union agree that for purposes of the
agreenent, a grievance is defined as "any dispute or difference between
the Conpany and an enployee or a group of enployees, or between the
Conpany and the Union with respect to the neaning, interpretation or
application of the witten terms and provisions of this Agreenent."
This, too, is a broad arbitration clause within which this grievance on
its face falls.

13/ John Wley & Sons v. Livingston, 376 US 543 (1964); Nolde Brothers, Inc.
v. Local No. 358, Bakery and Confectionery Wrkers Union, AFL-CI O 430 US
243 (1977); and Typography Unlimted and Kenosha Typographers, Inc., Dec.
No. 19218-A (Ml armud, 11/82), affd. by operation of Taw, Dec. No. 19218-B
(VMERC, 12/82).

14/ 420 U. S. at 250.

15/ Warrior & @Qulf, supra, 363 US at 582-583.
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differences through arbitration." 16/ The Conpany took no action to exclude
from the arbitration clause disputes over severance pay, in this or in the
successor agreenent, which affords a basis for concluding that it intended to
arbitrate all such grievances arising out of the contractual relationship. 17/
Doubts as to whether the arbitration clause is susceptible to an interpretation
that covers the asserted dispute "should be resolved in favor of coverage." 18/
Presunptions favoring arbitrability "nust be negated expressly or by clear
inmplication." 19/ This the Conpany has not done on the record herein.

For these reasons the Examiner finds that the Conpany violated the
col l ective bargaining agreenment by refusing to proceed to arbitration on the
under | yi ng gri evance and, therefore, t hat t he Conpany vi ol at ed
Sec. 111.06(1)(f), Stats.

As the conplaint did not cite any contractual |anguage or statutory
authority in support of its request for attorneys fees and other costs of
litigation, the Conplainant's request for sane is denied. 20/

Dated at Madi son, Wsconsin this 18th day of June, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Janmes W Engmann, Exam ner

16/ 430 U. S. at 254.

17/ I ndeed, the |anguage inplemented by the Conpany states, "The Company and
the Union agree that the grievance procedure provided herein shall be the
sol e and exclusive neans of resolving grievances arising under the terns
of this Agreenent."

18/ Warrior & @ulf, supra, 363 U S. at 582-583.

19/ Nol de, supra, 430 U.S. at 255.

20/ See, i.e., West Allis - Wst M I waukee School District, Dec. No. 23805-B
(Buffett, 6/87).
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