STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

| NTERNATI ONAL BO LERVAKERS, | RON
SHI PBUI LDERS, BLACKSM THS, FORGERS
AND HELPERS LOCAL 124, AFL-C O
: Case 3
Conpl ai nant, : No. 42224 Ce-2081
: Deci sion No. 26102-B
VS.

Respondent .

Appear ances:

Previant, Coldberg, Uelmen, Gatz, MIller & Brueggeman, S.C., Attorneys
at Law, by M. Matthew R Robbins, 788 North Jefferson, Room 600,
P.O Box 92099, M Iwaukee, Wsconsin 53202, appearing on behal f of
International Boilernmakers, Iron Shipbuilders, Blacksnmths, Forgers
and Hel pers Local 124, AFL-C O

Li ndner & Marsack, S.C., Attorneys at Law, by M. Thomas W Mackenzi e,
411 East W sconsin Avenue, M | waukee, W sconsin 53202, appearing on
behal f of Aqua-Chem Inc.

ORDER AFFI RM NG EXAM NER S FI NDI NGS
OF FACT, CONCLUSI ON CF LAW AND ORDER

Exam ner James W Engmann having on June 18, 1990, issued Findings of
Fact, Conclusion of Law and Oder with Acconpanying Menorandum in the above-
entitled matter wherein he concluded that Respondent Aqua-Chem Inc. had
conmmitted an unfair |abor practice within the nmeaning of Sec. 111.06(1)(f),
Stats., by refusing to arbitrate a grievance filed by International
Boi | ermakers, Ilron Shipbuilders, Blacksmths, Forgers and Helpers Local 124,
AFL-Cl O and Respondent Aqua-Chem Inc. having on July 5, 1990 filed a petition
with the Comm ssion pursuant to Sec. 111.07(5), Stats., seeking review of the
Examiner's decision; and the parties having submtted witten argunment, the
last of which was received Septenber 7, 1990; and the Conm ssion, having
reviewed the record and the parties argument and being satisfied that the
Exami ner's deci sion should be affirned, nakes and i ssues the follow ng

ORDER 1/

That the Examiner's Findings of Facts, Conclusion of Law and Order are
hereby affirnmed.

G ven under our hands and seal at the Cty of
Madi son, Wsconsin this 29th day of Novenber,
1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

> A. Henry Henpe, Chalrnman
Her man Tor osi an, Conm ssi oner
WITiam K. Strycker, Commi ssioner
1/ Pl ease find footnote 1/ on page 2.
1/ Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the

parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Commi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
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Not e:

17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedi ngs
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49,
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sane decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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AQUA- CHEM | NC.

MEMORANDUM ACCOVPANYI NG ORDER AFFI RM NG EXAM NER S
FI NDI NGS OF FACT, CONCLUSI ON CF LAW AND ORDER

BACKGROUND
The Pl eadi ngs

In its conplaint, as amended at hearing, Local 124 asserted that
Respondent Aqua- Chem had committed an unfair |abor practice within the neaning
of Sec. 111.06(1)(f), Stats., by refusing to arbitrate a grievance regarding
the accrued vested severance pay entitlenent of bargaining unit enployes under
a 1986-1988 collective bargaining agreenent. Respondent Aqua- Cheni's answer
denied that it had committed the alleged unfair |abor practice and also
asserted: (1) the Commission |acks subject nmatter jurisdiction over the nmatter
raised by the conplaint; (2) the issues raised by the conplaint are preenpted
by federal law, (3) there was no collective bargaining agreenent in effect
between the parties at all times material herein and therefore the conplaint
fails to state a claim under Sec. 111.06(1)(f), Stats.; and (4) Aqua-Chem had
lawfully inplemented its position on severance pay entitlement follow ng
expiration of a collective bargaining agreenment and that said unilaterally
i mpl ement ed position superceded any contractual obligation as to severance pay
whi ch exi sted under the expired collective bargai ning agreenent.

The Exam ner's Deci sion

In his decision, the Examner initially concluded that the Conmm ssion
possessed subject matter jurisdiction over the conplaint. In reaching this
conclusion, he rejected Respondent Aqua-Chenis argunent that because the
Conpl ai nant could have pursued a refusal to bargain conplaint under the
Nat1 onal Labor Relations Act (NLRA) and therein litigated the propriety of the
Respondent's refusal to arbitrate the severance pay grievance, the Conmi ssion
did not have jurisdiction to decide the violation of collective bargaining
agreenment claim under Sec. 111.06(1)(f), Stats. The Exam ner concluded that
because the violation of a collective bargaining agreenent is not an unfair
| abor practice under the NLRA, the Conmission is not preenpted from review ng
such an allegation under the provisions of the Wsconsin Enploynment Peace Act
(VEPA) .

As to the Respondent's argunent that the grievance is not subject to
arbitration, the Examiner applied the federal |aw expressed by the United
States Supreme Court in AT&T Technol ogies, Inc. v. Comunications Wrkers of
Anerica, 475 U S. 643 (1986) and in Nolde Brothers, Inc. v. Local 358 Bakery
VWrkers, 430 U S. 243 (1977) and concluded that the Respondent was obligated to
proceed to arbitration. Mre specifically the Exam ner hel d:

The |aw governing a Commission determ nation of
whet her a particular grievance falls within the scope
of a contractual arbitration clause is wultimtely
rooted in the Steelworkers Trilogy. 9/ In AT&T
Technol ogies, Inc. v. Communication Wrker of Anerica
10/ the US. Supreme Court gleaned four guiding
principles fromthe Steelworkers Trilogy. |In AT&T the
Court said:

The principles necessary to decide
this case are not new. They were set out
by this court over 25 years ago in a
series of cases known as the Steelworkers
Tril ogy.

The first principle gleaned fromthe
Trilogy is that "arbitration is a matter
of contract and a party cannot be required
to submt to arbitration any dispute which
he has not agreed so to subnit." .

The second rule, which follows
inexorably from the first, is that the
guestion of arbitrability--whether a
col I ective-bargai ning agreenent creates a
duty for the parties to arbitrate the
particular grievance--is undeniably an
i ssue for judicial determ nation. .

The third principle derived from our
prior cases is that, in deciding whether
the parties have agreed to submt a
particular grievance to arbitration, a
court is not to rule on the potential
nerits of the underlying clains. Whet her
"arguable" or not, indeed even if it
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appears to the court to be frivolous, the
union's claim that the enployer violated
the collective-bargaining agreement is to
be decided, not by the court asked to
order arbitration, but as the parties have
agreed, by the arbitrator.

Finally, wher e it has been
est abl i shed t hat wher e t he contract
contains an arbitration clause, there is a
presunption of arbitrability in the sense
t hat "(a)n order to arbitrate the
particul ar grievance should not be denied
unless it nmay be said wth positive
assurance that the arbitration clause is
not susceptible of an interpretation that

covers the asserted dispute. Doubt s
should be resolved in favor of coverage."
11/

Under principles one and two, it is clear that
the Examiner's duty in this case is to determne
whether the parties agreed in their collective
bar gai ni ng agreenent to arbitrate Gievance 2088. Said
grievance alleges that the Conpany violated the
col I ective bargai ning agreenment by not paying severance
pay to sone enployes on |layoff status. As to principle
three, it is clear that the nmerits of Gievance 2088
are not before this Exam ner. Thus, this Exam ner wl |
not determ ne whether all enployes on layoff should
have received severance pay, as alleged by the Union in
Gievance 2088. Since the parties have a provision for
the final and binding dispositions of disputes, that
determination will be made, if at all, through that
process. Instead, this Exami ner will determ ne whether
t he Conpany vi ol at ed Article X--Gievance and
Arbitration Procedure by refusing to proceed to
arbitration on Gievance 2088 and, thereby, violated

Sec. 111.06(1)(f), Stats. If it is found that the
Enpl oyer is obligated to arbitrate Gievance 2088, the
Exam ner will so order because Gievance 2088 is not

bef ore the Examiner; what is before the Examiner is the
contractual obligation to arbitrate Gievance 2088.
Under principle four, the Conmission will operate under
a presunption of arbitrability in determ ning whether
the parties have agreed to submt the underlying
di spute to arbitration.

In this case, the parties' collective bargaining
agreenent does contain an arbitration clause. The
arbitration clause at issue here is a broad one,
covering "a conplaint or dispute aris(ing) between an
enpl oyee and the Conpany," Article X, Step 1, and
allomng "the matter in dispute (to) be referred to
arbitration," Article X, Step 4. On its face, the
guestion of whether enployes on l|ayoff should receive
severance pay is a conplaint or dispute between
enpl oyes and the Conpany, which allows the grievance to
be referred to arbitration. 12/

The Conpany argues, however, that this is a case
where the contract terminated, the Union and the
Enpl oyer bargained over the issue of severance pay to
i npasse, and the Enpl oyer inplenented its position; and
that, therefore, the Conmission nust not allow the
Union, dissatisfied with its inability to achieve its
obj ective through bargaining, to circunvent the
bargai ning process via reliance on its interpretation
of expired contract |anguage.

It is clear that a dispute over severance pay
under an expired collective bargaining agreenent is
arbitrable. 13/ As the Court said in Nolde, the
di spute over severance pay, "although arising after the
expiration of the collective-bargaining contract,
clearly arises under that contract." 14/ Since the
parties contracted to submit matters in dispute to
arbitration, and since disputes over severance pay
survive the expiration of the contract, this would
normal ly end the discussion regarding this issue. The
Enpl oyer argues, however, that a different result from
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Nol de must occur because it negotiated the issue of
severance pay to inpasse and then inplenented its |ast
offer, thus settling the entitlenent of laid off
enpl oyes to severance pay.

But the presunption before the Exami ner is that
an "order to arbitrate the particular grievance shoul d
not be denied unless it may be said with positive

assurance that the arbitration clause 1is not
susceptible of an interpretation that covers the
asserted dispute." 15/ Here the parties agreed to

settle matters in dispute through the grievance and
arbitration process established in their collective
bar gai ni ng agreenent. In essence, the Conpany is
saying that it did not violate the agreenent since it
paid severance pay in accordance with the |anguage it
i mpl erent ed after reaching an inpasse with the Union on
a successor agreenent. This argunment goes to whet her
the Enployer is right on the nerits, not to whether the
Enployer is required to resolve the dispute over
severance pay before an arbitrator.

As the Court noted in Nolde, the parties drafted
their broad arbitration clause against a backdrop of
wel | - est abl i shed f eder al | abor pol i cy favoring
arbitration as the means of resolving disputes over the
nmeani ng and effect of collective bargaining agreenents.
"The parties nust be deened to have been consci ous of
this policy when they agreed to resolve their
contractual differences through arbitration." 16/ The
Conpany took no action to exclude fromthe arbitration
cl ause di sputes over severance pay, in this or in the

successor agreenent, which affords a basis for
concluding that it intended to arbitrate all such
gri evances ari sing out of t he cont ract ual

relationship. 17/ Doubts as to whether the arbitration
clause is susceptible to an interpretation that covers
the asserted dispute "should be resolved in favor of
coverage." 18/ Presunptions favoring arbitrability
" must be negat ed expressly or by cl ear
inmplication." 19/ This the Conpany has not done on the
record herein.

9/ Steelworkers v. American Manufacturing Co., 363
U S. 546, 46 LRRM 2412 (1960); Steelworkers v.
Warrior & Q@ilf Navigation Co., 363 US. 574,
46 LRRM 2416 (1960); and Steel workers v.
Enterprise Wweel & Car Corp., 363 U S 593, 46
LRRM 2423 (1960).

10/ 475 US 643, 121 LRRM 3329 (1986).

11/ AT&T, supra, 121 LRRM at 3331-3332 (citations
omtted).

12/ The Conpany's final offer included a change in
the grievance procedure, stating that the
Conpany and the Union agree that for purposes of
the agreement, a grievance is defined as "any
di spute or difference between the Conpany and an
enpl oyee or a group of enployees, or between the
Conpany and the Union wth respect to the
nmeani ng, interpretation or application of the
witten terns and provisions of this Agreenent."”
This, too, is a broad arbitration clause within
which this grievance on its face falls.

13/ John Wley & Sons v. Livingston, 376 US 543
(1964); Nolde Brothers, Inc. v. Local No. 358,
Bakery and Confectionery Wirkers Union, AFL-CIO
430 US 243 (1977); and Typography Unlimted and
Kenosha Typographers, 1Inc., Dec. No. 19218-A
(Mal anud, 11/82), affd. by operation of |aw,
Dec. No. 19218-B (WERC, 12/82).

14/ 420 U.S. at 250.
15/ Warrior & @Qulf, supra, 363 US at 582-583.
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16/ 430 U. S. at 254.

17/ I ndeed, the I|anguage inplenmented by the Conpany
states, "The Conpany and the Union agree that
the grievance procedure provided herein shall be
the sole and exclusive nmeans of resolving
grievances arising under the terms of this
Agr eenent . "

18/ Warrior & @ulf, supra, 363 U S at 582-583.

19/ Nol de, supra, 430 U.S. at 255.

G ven the foregoing, the Exami ner ordered the Respondent to proceed to
arbitration.

POSI TI ONS CF THE PARTI ES ON REVI EW

Respondent Aqua- Chem

Respondent does not quarrel with the Examiner's recitation of the facts
underlying this dispute nor with his general discussion of the governing | egal
principl es. Respondent appeals solely with respect to the |egal conclusions
drawn by the Examiner from his application of the legal principles to the
undi sputed facts.

Respondent urges the Commission to reverse the Exam ner's concl usion that
the Commission's jurisdiction over this matter is not preenpted by the NLRA
Respondent contends that the Conm ssion has correctly held that where a party's
act may constitute a violation of the NLRA and WEPA and where the party is
within the jurisdiction of the NLRA, the jurisdiction of the Conmi ssion is pre-
enpt ed. Because the NLRA could have been invoked by the Conplainant herein
under a refusal to bargain theory, Respondent asserts that the Commi ssion's
pre-enption rulings should apply to the instant conplaint.

Respondent argues that the distinction raised by the Exam ner between a
violation of contract unfair |abor practice under Sec. 111.06(1)(f), Stats.,
and a refusal to bargain allegation under the NLRA is a distinction without a
di fference. Respondent wurges that wthin the context a post-contract
expiration refusal to arbitrate, there is no neaningful difference between a
bad faith bargai ning charge under the NLRA and a breach of contract conplaint

under WEPA In either case, Respondent alleges that the act conplained --
refusal to arbitrate -- is the sane; that the analysis enployed to determne
whether a violation exists -- a Nolde analysis -- is the sane; and that the
remedy available -- an order to arbitrate -- is the sane. Ther ef or e,

Respondent asserts that the Conm ssion should conclude that its jurisdiction is
preenpted by the NLRA in this case.

Assumi ng the Conm ssion concludes that it should exercise jurisdiction
over this case, Respondent argues that the grievance in question is not
arbitrabl e due to the bargai ning over severance pay rights which occurred after
expiration of the contract in question. Contrary to the Exam ner's holding,
Respondent contends that the result of the post-expiration bargaining is
relevant and determinative as to the question of arbitrability. Her e,
Respondent argues that its severance pay obligations under the expired contract
ceased to exist once it inplenented its final offer follow ng post-contract
expiration bargaining as to severance pay. Because the parties bargained over
the very issue the Conplainant now asserts it w shes to arbitrate, Respondent
argues that this case is factually distinguishable from Nol de. Respondent
contends that severance entitlenent was determined in this case by the post-
contract expiration negotiations and argues that the Comm ssion nust not allow
the Conplainant to attenpt to bypass that bargaining process through grievance
arbitration. Respondent contends that it would be absurd to order arbitration
as to the neaning and effect of expired contract |anguage that has ceased to
exi st.

Gven the foregoing, Respondent asks the Conmmission to reverse the
Exami ner.

Conpl ai nant Local 124

Conpl ainant urges the Commission to affirm the Exam ner's decision.
Conpl ai nant argues that the NLRA is not the exclusive forumin which actions to
conpel arbitration may be brought. Conpl ai nant notes that Section 301(a) of
t he Labor Managenment Rel ations Act (LMRA) provides federal and state courts, as
well as certain state adm nistrative agencies such as the Commssion, wth
jurisdiction over actions to conpel arbitration. Thus, Conplainant argues that
nerely because certain facts may constitute a violation of the NLRA the
National Labor Relations Board (NLRB) does not possess exclusive jurisdiction

- 6- No. 26102-B



over such di sputes.

Conpl ai nant contends that the Examiner properly applied Nolde to the
facts of this case when concluding that the Respondent was obligated to
arbitrate the severance pay grievance. Contrary to the Respondent, Conpl ai nant
argues that the bargaining between the parties over the issue of severance pay
strengthens the case for the grievance being arbitrable. Conpl ai nant asserts
that during bargaining, it repeatedly refused to waive the contractual rights
possessed by enployes under the expired agreenent and therefore that the
parties never reached agreenment during their bargaining. Conplainant contends
that its refusal to accede to the Respondent's desire that enployes waive
contractual rights indicates that both parties recognized that a vested
contractual right to severance pay existed. Conpl ai nant asserts that it now
sinply seeks to enforce that contractual right through the grievance
arbitration procedure.

Gven the foregoing, Conplainant asks that the Commission affirm the
Exami ner.

DI SCUSSI ON

We turn first to the Respondent's assertion that the Exam ner erred when
he concluded that the Conmi ssion jurisdiction over the conplaint was not pre-
enpted by the provisions of the NLRA

It is well settled that when the Conmi ssion decides the nerits of an
unfair |abor practice conmplaint filed under Sec. 111.06(1)(f), Stats., the
Conmmission is functioning as a conpetent state tribunal having concurrent
jurisdiction with the federal courts under Section 301 of the LMRA to enforce
collective bargaining agreenents covering enployes in industry affecting
conmerce. Tecunseh Products Co. v. WERB, 23 Ws.2d 118 (1963); American Mtors
Corp. v. WERB, 32 Ws.2d 237 (1966). It is equally well settled that when
exercising our jurisdiction under Sec. 111.06(1)(f), Stats., we are obligated
to apply legal standards which are consistent with standards devel oped under
Section 301.

Here, the Respondent argues that we are preenpted from exercising our
jurisdiction because the Conplainant could have sought relief under the NLRA
for the Respondent's refusal to arbitrate. When naking this argunent,
Respondent correctly acknow edges that despite its NLRA options, Conplainant
could have filed a Section 301 action in federal court or a breach of contract
action in state court. What Respondent fails to acknow edge when naking its
argument is that under Sec. 111.06(1)(f), Stats., the Commi ssion is functioning
as a Section 301 forum with status at |east equivalent to the state courts
whi ch Respondent acknow edges woul d have jurisdiction over this dispute. Mbst
importantly, Respondent's argument also fails to acknow edge that where, as
here, a party is seeking to enforce a collective bargaining agreenent under
Sec. 111.06(1)(f), Stats., it seeks to enforce a right which has no parallel
under the NLRA and thus is a right which can be pursued before the Comm ssion.

It has been long settled that only where WEPA and the NLRA have parall el
provisions is the Conmssion deprived of jurisdiction to proceed as to a
conmerce enpl oyer. Algona Plywod v. WERB, 336 U S. 301 (1949). Wher e
parallel provisions exist, as in the Stranss Printing Conpany 2/ case cited by
the Respondent in which a Sec. 111.06(1)(d) refusal to bargain conplaint was
di sm ssed because of the parallel Sec. 8(a)5 provision of the NLRA, we do not
exercise our jurisdiction. \Were parallel provisions do not exist, as in the
Bay Shipbuilding 3/ case also cited by Respondent and as in Al gona Pl ywood,
supra, we proceed to exercise our jurisdiction.

W have long held that Sec. 111.06(1)(f), Stats. has no parallel
provi sion under the NLRA and that we are free to exercise our jurisdiction over
such conpl aints. W so held recently in Bay Shipbuilding, supra, in
conformance with our prior decision in Arerican Mtors Corp., Dec. No. 7079
(WERC, 3/65) which was affirned in Arerican Mdtors Corp. v. WERB, supra. Any
doubt about the legitinacy of our exercising jurisdiction to enforce collective
bar gai ni ng agreenments under WEPA because the NLRA does not have a parallel
provision is resolved by portions of the Wsconsin Suprene Court's decision in
Anerican Mdtors Corp., supra. The Court held in pertinent part at pages
243- 244, 248-249:

In the case at bar, a breach of a collective-bargaining
contract was alleged and a sec. 301 suit was brought

2/ Dec. No. 20115-A (Schoenfeld, 12/82), aff'd by operation of I|aw Dec.
No. 20115-B (WERC, 1/83).

3/ Bay Shi pbuilding Corp., Dec. Nos. 19957-B, 19958 (Shaw, 4/83), aff'd Dec.
Nos. 19957-C, 19958-C (WERC, 2/84).
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before the WERB. Amrerican Mdtors, appellant, argues
that the concurrent-jurisdiction principle established
by Dowd applies only to state courts and does not
permt state adm ni strative bodi es to assert
jurisdiction. W have considered this question before.
In Tecunseh Products Co. v. Wsconsin Enploynent
Rel ations Board a breach of contract suit was brought
by a union against the enployer pursuant to sec. 301.
The enpl oyer argued that the WERB was an administrative
agency and not enpowered to apply federal law in
accordance with sec. 301. This court held that states
had concurrent jurisdiction over sec. 301 controversies
and were free to allocate judicial power within their
own boundari es. Hence the WERB could assune
jurisdiction over these disputes.

The significant facts of the case at bar are
identical with those of the Tecunseh Case, and it woul d
be necessary to overrule Tecunseh to act favorably on
appel lant's contention t hat the WERB had no
jurisdiction to hear the mtter since it was an
adm ni strative agency and not a state court. Appellant
recogni zes this and urges that a vital factor was not
considered by the court in deciding Tecunseh, which
factor, had the court known about it, would have
brought about a different holding. It argues that
Congress considered delegating the authority to deal
with sec. 301 suits to the National Labor Relations
Board via the wunfair Ilabor practice procedure.
However, this nethod of handling such suits was
explicitly rejected.

"The Senate anmendnent contained a provision
whi ch does not appear in section 8 of existing |aw
This provision would have made it an unfair |[abor
practice to violate the terns of a collective
bar gai ni ng agree-nment or an agreenment to submit a |abor
dispute to arbitration. The conference agreenent onits
this pro-vision of the Senate anendnent. Once parties
have nade a collective bargaining contract the
enforcement of that contract should be left to the
usual processes of the law and not to the National
Labor Rel ations Board."

In substance, appellant's nmain argunment would
require us to take the follow ng three steps:

1. The Congress of the United States did not
desire to grant control of sec. 301 actions to the NLRB

through unfair Tabor practice proceedi ngs. (Enphasi s
added.)

2. The NLRB is an administrative agency.

3. Therefore, federal policy prohibits the

states fromdel egating jurisdiction of sec. 301 actions
to an admnistrative agency in unfair |abor practice
pr oceedi ngs.

W have already pointed out that the big problem
with this reasoning is that Congress nay have had no
desire to dictate to the states the procedure to be

used in handling sec. 301 actions. Moreover, unfair
[ abor practices before the NLRB and before the WERB are
not necessarily the sane. (Enmphasi s added.) The

United States suprene court has said:

"The term 'unfair labor practice' is not a term
of art having an independent significance which
transcends its statutory definition. The States are
free (apart from pre-enption by Congress) to
characterize any wong of any kind by an enployer to an
enpl oyee, whether statutorily created or known to the
conmmon | aw, as an 'unfair |abor practice.""

Thus, because the Congress chose not to allow
the NLRB to have jurisdiction over sec. 301 actions via
the wunfair Tabor practice procedure, 1t does not
preclude states from wusing unfair Tabor practice
proceedings in sec. 301 actions because the two are not
the sane entity. (Enmphasi s added.) AppelTant is
assumng a statutory policy nmuch broader than that
i ntended by Congress.

A further good reason exists for permtting
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jurisdiction of sec. 301 suits in the WERB. In Dowd, a
strong argunment was nade that state courts should not
have concurrent jurisdiction because of the effect on
federal law which a dual interpretation mght evoke.

The court rejected this argument reluctantly in
reaching its decision, noting that there was a need for
uniformity in this area. Arguably, the WERB would be
better able to apply and develop the federal |aw
pursuant to sec. 301 cases. The WERB is conposed of
three comm ssioners who are experts in the area of
| abor relations. They are well acquainted with federal

| abor law and its devel oprent. Hence they would be
much better able to apply it wuniformy than state
courts.

W conclude, therefore, that on this juris-
dictional question this case is governed directly by
Tecunseh, and argunents of counsel have not convinced
us that the holding in that case should be changed.
(Footnotes onmitted.)

Gven the foregoing, it is clear to us that although the Conplai nant may
have been able to obtain an arbitration order under a refusal to bargain charge
filed under the NLRA, the availability of such an option does not serve to
deprive Conplainant of its right to seek to enforce its rights under the
coll ective bargaining agreenent in a Section 301 forum As our Court noted in
Anerican M©Mtors Corp., Congress concluded that "Once parties have nade a
collective bargaining contract the enforcenent of that contract should be |eft
to the usual processes of the law and not to the National Labor Relations
Board. " Thus, we conclude the Examiner correctly rejected the Respondent's
preenption argunent.

As to Respondent's contention that the Examiner erred when concluding
that an obligation to arbitrate continued to exist despite the absence of a
contract, we also affirmthe Exami ner. Respondent acknow edges that under the
holding of the United States Supreme Court in Nolde, severance pay disputes
which arise wunder the expired contract are presuned to be subject to
arbitration under the expired agreenent unless this presunption is "negated
expressly or by clear inplication" Nolde, supra, at 255. However, Respondent
argues that any obligation to arbitrate severance pay issues under the expired
contract was extingui shed when the Respondent lawfully unilaterally inplenented
a new severance pay provision follow ng bargaining between the parties. Upon
such inplenentation, Respondent contends that the severance |anguage from the
expi red agreenent ceased to exist as an enforceabl e obligation.

W are satisfied that Respondent's argument nust be rejected under the
hol ding of the Third CGrcuit United States Court of Appeals in Steelwrkers v.
Fort Pitt Steel Casting, 635 F.2d 1071 (1980) cert. denied 451 U S. 985 (1981).
In response to the argument the Respondent nakes herein, the Court therein
hel d:

Fort Pitt's final argument that Nolde does not
control the disposition of this case centers on its
claim that t he parties engaged in ext ensi ve
negoti ati ons and bargai ned to i npasse on the severance-
pay provision. First, Fort Pitt argues that the ten-
nonth negotiation period alone creates a different

situation from that presented in Nol de. However, in
Nol de the parties had engaged in extensive negotiations
before the plant was closed. W do not believe that

the result in this case should be different because the
negoti ati ons between the Union and Fort Pitt |asted
| onger than those in Nol de. The Union did not delay
unreasonably in asserting its claim for arbitration.
Al though the grievances are based on rights that the
Union alleges accrued under the 1975 Agreenent, they
did not arise until Fort Pitt had closed the plant and
subsequently asserted that it had no obligation to
conply wth certain provisions of the expired
Agr eement . Therefore, we conclude that the ten-nonth
negoti ati on period between contract termnation and the
claimfor arbitration does not constitute a sufficient
alteration in the relationship between the parties to
absolve Fort Pitt of its duty to arbitrate.

Second, Fort Pitt argues that Bbecause it
bargai ned to i npasse over severance pay, the severance-
pay provision in the 1975 Agreement is no |onger
extant. This argunent derives fromthose cases hol ding
that an enpl oyer may act unilaterally after it bargains
to inpasse in good faith over nandatory subjects to be
included in a new collective bargaining agreenent.
See, e.g., Anerican Federation of Television & Radio
Workers v. NLRB, 395 F.2d 622, (D.C. Cir. 1968). The
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enpl oyer may act wunilaterally only if its action is

reasonabl y conpr ehended within its pr ei npasse
bar gai ni ng proposals. See, e.g., NLRB v. Cronpton-
H ghland MIlls, Inc., 337 US 217, (1949). The

uni |l ateral action presumably "breaks" the inpasse, and
the parties nust resune bargai ni ng.

At the outset, we note that it appears that Fort
Pitt bases its inpasse claim at least in part, on the
negoti ati ons between the parties concerning the effects
of the shutdown. To support its argument that the
parties had bargained to inpasse, Fort Pitt states that
"(d)uring the negotiations over the effects of the
shutdown,” the Union refused to engage in further
discussions "unless and until Fort Pitt agreed to pay
the severance pay under the expired contract.”
(Emphasi s added). This alleged "i npasse” appears to be
based on the fact that the Union insisted that Fort
Pitt comply with the severance-pay provision of the
1975 Agreenent -- the very issue that the Union seeks
to arbitrate. The Union's insistence, duri ng
negoti ati ons concerning the effects of a shutdown, that
Fort Pitt give enployees certain rights that the Union
al T eges accrued under the expired agreenent should not
enable Fort Pitt to avoid arbitrating this issue.
Moreover, this "inpasse” did not occur in the course of
bargai ni ng over mandatory subjects to be included in a
collective bargaining agreenent; it occurred after the
plant was closed. 4 The parties were not attenpting to
agree on terns to govern their ongoing relationship,
but were trying to settle disputes over the effect of
the termnation of their enploynent relationship.

Even if we assunme that the parties did bargain
to inmpasse during the negotiations for a new collective
bargal ni ng agreenent before the plant was closed, this
fact alone does not absolve Fort Pitt of its duty to
arbitrate the Union's grievances. The Union seeks
arbitration of these clains because it believes that
the applicable provisions of the 1975 Agreenent
provided for the accrual of certain rights even though
they mght not be realized until after the Agreenent
had expired. There is no reason why the parties could
not have agreed to such an arrangenent. See John WIley
& Sons v. Livingston, 376 U S. 543, 555, (1964).
Al though we express no view on the nerits of the
Union's inter-pretation of the 1975 Agreenent, we note
that the fact that the parties bargained to inpasse
over provisions that would have been included in a new
collective bargaining agreenent does not necessarily
deprive enployees of rights that have accrued under the
expi red agreenent. Therefore we conclude that the
arbitrator should settle the dispute between the Union
and Fort Pitt over the nmeaning of the provisions of the
1975 Agreenent and its applicability to the present
situation. (Enphasis added.)

Finally, we note that this case does not involve
a situation in which the Union, after having been
unsuccessful at the bargaining table, attenmpts to use
the surviving arbitration clause either to negotiate a
new agreenent or to interfere with the enployer's right
to act unilaterally after bargaining to inpasse in good
faith in the <course of an ongoing enploynent
relationship. 5 In this case, when the parties reached
i npasse, Fort Pitt lawfully elected to close its plant
rather than to inpose unilateral terms and continue
good faith bargaining. It was this election to close
the plant, coupled with Fort Pitt's interpretation of
the applicability of the 1975 Agreenent, that gave rise
to these grievances. Under these circunstances, we
hold that the proper forum for the resolution of this
di spute over the neaning of the 1975 Agreenent is the
arbitral forum chosen by the parties wunder that
Agr eement . The arbitrator will determ ne the neaning
of the disputed provisions of the 1975 Agreenent and
the effect of the plant shutdown on then in light of
t he fully devel oped facts. See Local 595,
International Association of Mchinists v. Howe Sound
Co., 350 F.2d 508, (3d Cir. 1965).
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4 W do not nmean to inply that it is not
mandatory that an enployer bargain with a Union over
the effects of a shutdown. W nerely conclude that an
"i npasse" reached during these negotiations, which is
based on differing interpretations of rights allegedly
accrued under an expired agreenent, does not allow an
enployer to inpose unilaterally its interpretation of
t hat agreenent.

5 This case therefore is distinguishable
from Washi ngton-Bal ti nrore Newspaper Quild Local 35 v.
Washington Post Co., (D.D.C. April 4, 1979). In

Washington-Baltimore Newspaper @uild, the district
court had ordered arbitration of certain grievances one
year after the contract had expired. At that tinme, the
union did not claimarbitration for other issues, i.e.
dues check-off, union security, unilateral interimwage
i ncreases made after inpasse, and contributions to the
health and welfare fund, but elected to "raise these
i ssues at the bargaining table and before the NLRB."
Id. at 20, 886. The union was unsuccessful in
bargai ning and before the Board, and sought to invoke
the arbitration clause as to these issues three years
after the contract had expired. The court denied
arbitration, reasoning that "(t)o accept plaintiff's
contention that these issues are now a proper subject
of arbitration would be to inpose a self-perpetuating
system of arbitration in place of normal collective
bar gai ni ng.

We find the facts recited in Fort Pitt sufficiently simlar to those herein for
us to be bound by the Fort Pitt holding. W acknow edge that unlike Fort Pitt,
during the "effects" bargaining herein, the Conplainant sought to inprove the
severance benefits of enployes. However, we do not find this distinction
sufficient to conclude that Conplainant thereby lost its right to seek enforce-
ment of the severance |anguage in the 1986-1988 contract if it could not
i nprove upon sane during "effects" bargaining.

Wt al so acknow edge that under Fort Pitt, a union can lose the right to
arbitrate if

.o after having been unsuccessful at the bargaining
table, (it) attenpts to use the surviving arbitration
clause either to negotiate a new agreement or to
interfere with the enployer's right to act unilaterally
after bargaining to inpasse in good faith in the course
of an ongoi ng enpl oynent rel ationshi p.

W do not find the Conplainant's conduct herein to fall within the exceptions
guoted above and elaborated upon in footnote 5 of Fort Pitt. Al t hough
"unsuccessful at the bargaining table" in its efforts to inprove severance
benefits, the record establishes that Conplainant did not use the right to
arbitrate to "negotiate a new agreenent” or to "interfere with the enployer's
right to act unilaterally after bargaining." The parties have a new contract
and the Respondent did inplenent its "effects bargaining" offer.

G ven the foregoing, we conclude that under the existing federal 301 |aw
which we are obligated to apply to this dispute, Respondent's inplenmentation of
a severance provision follow ng "effects" bargai ning does not "expressly or by
clear inplication" rebut the Nolde presunption of arbitrability of a severance
pay grievance arising under an expired contract. 4/

Thus, we have affirmed the Exam ner.
Dated at Madi son, Wsconsin this 29th day of Novenber, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By
A. Henry Henpe, Chairnan
Her man Tor osi an, Conm ssi oner
4/ Unlike the Examiner, we do not rely in any way upon the arbitration

| anguage i npl enented by the Respondent or subsequently agreed upon by the
parties as part of a 1989-1992 contract. The arbitration |Ianguage in the

expired agreenment is controlling as to the parties' intentions to
arbitrate grievances which raise issues arising under the expired
agreement .
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WIilTiam K. Strycker, Conm ssi oner
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