STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON
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COUNCI L 24, AFL-C O
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Appear ances:
M. Richard V. Gaylow, Lawmon & Cates, S.C., Attorneys at Law, 214 West

Mfflin Street, Mdison, Wsconsin 53703-2594, at hearing and on

briefs, and M. Chris Wlle, Law Aerk, on reply brief, appearing

on behal f of the Conpl ai nant.

M. David C. Witconb, Legal Counsel, Departnent of Enploynent Rel ations,
T 137 Bast WIlson Street, Mdison, Wsconsin 53703, appearing at
heari ng and on brief on behalf of the Respondent.

FI NDI NGS OF FACT, CONCLUSI ON OF
LAW AND ORDER

The Wsconsin State Enpl oyees Union (WBEU), AFSCVE, Council 24, AFL-CQ
herei nafter Conplainant or Union, having filed a conplaint of wunfair |abor
practices with the Wsconsin Enpl oynment Rel ations Conmission on July 11, 1989,
alleging that the State of Wsconsin, hereinafter Respondent or Enployer, had
viol ated Secs. 111.84(1)(a) and (e), Stats., by refusing to accept the terns of
arbitration awards issued by Arbitrators Kerkman and Petrie regarding
scheduling of vacation; and that the Comm ssion, having appointed James W
Engmann, a nenber of its staff, on July 31, 1989, to act as Examiner and to
make and issue Findings of Fact, Conclusion of Law and Order in this matter as
provided in Sec. 111.07(5), Stats.; and the Respondent, having filed an answer
to said conplaint on August 15, 1989, in which it denied that it had violated
Secs. 11.84(1)(a) and (e), Stats.; and a hearing on said conplaint having been
hel d on August 25, 1989, in Mdison, Wsconsin, at which tinme the parties were
af forded the opportunity to present evidence and nake argunents as they w shed;
and a transcript of said hearing having been received on Septenber 5, 1989; and
the parties having filed briefs in this matter, the last of which was received
on Cctober 4, 1989; and the Exam ner, having considered the evidence and
argunents of the parties and being fully advised in the prem ses, nmakes and
i ssues the follow ng Findings of Fact, Conclusion of Law and Order.

FI NDI NGS OF FACT

1. That the Conplainant, the Wsconsin State Enployees Union (WSEU),
AFSCVE, Council 24, AFL-CI O hereinafter Conplainant or Union, is a |abor
organi zation within the meaning of Sec. 111.81(12), Stats.; that said Union is
the exclusive bargaining representative of a nunber of state enployes whose
positions were previously allocated by action of the Wsconsin Enploynent
Rel ati ons Conmission to certain statutorily created bargaining units; and that
the Union's principal office is at 5 Gdana Court, Madison, Wsconsin 53719.

2. That the Respondent, State of Wsconsin, hereinafter Respondent or
Enpl oyer, is an enployer within the neaning of Sec. 111.81(8), Stats.; that the
Enpl oyer is represented for collective bargaining purposes by the Departnment of
Enpl oynent Rel ations which has its principal office at 149 East WIson Street,
Madi son, Wsconsin 53703; and that ampbng its operational subdivisions, the
Respondent operates a Departnent of Industry, Labor and Human Rel ations which,
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among its operational subdivisions, operates a Division of Unenploynent
Conpensation which, anong its operational subdivisions, operates a Bureau of
Local Operations.

3. That the Union and the Enployer were at all times relevant to this
matter parties to a collective bargaining agreenent, including the nost recent
agreenment which, by its terms, was in effect from Novenber 6, 1989, to June 30,
1989; and that all collective bargaining agreenents relevant to this nmatter
provided a grievance procedure which <culmnated in final and binding
arbitration.

4, That on April 14, 1986, T. Breber, nanager of the M| waukee-Central
Ofice of the Division of Unenploynent Conpensation, hereinafter UC, issued a
nmenor andum whi ch read as fol |l ows:

Because we will be operating at Base Staff |evels nost of the
year the M I waukee area policy on vacations will be as
fol | ows:

Beginning with 4-15-86 and thereafter only one staff person
from our three main conponents (i.e. adjudicators,
adj udi cation support and clai mservices) can be off for
any full week(s) or blocks of tinme.

Overlaps of individual's days will be considered on case-by-
case basis.

No vacation or tine off will be granted during weeks 52 and
1.

| amsorry for any inconvenience but | will discuss this with
you on an individual basis.

and that the policy on vacations contained in said nenorandum hereinafter
Local Policy or April 1986 vacation policy, applied to staff menbers at the
three M| waukee offices and the Waukesha office only.

5. That on March 3, 1987, the Bureau of Local Operations sent a
mermor andum to |ocal office managers regarding vacation scheduling; that said
nmenmor andum provided witten guidelines governing scheduling of vacations and
holiday |eave; and that said menorandum hereinafter Bureau Policy or State
Policy, read in part as follows:

The following guidelines will be used by UC Local Ofices to guide
1987 vacation scheduling. W will review these guidelines and
where appropriate, nodify and comunicate changes for 1988 by
March 1, 1988.

|. This meno provides the parameters wherein staff requests
for annual leave are likely to be approved by UCLO
Managers.

The Bureau's production oriented staff are encouraged to
schedule their vacation during those periods when we
anticipate earned resources are likely to be
insufficient to support base staff (base staff are
ot her than seasonal /LTE).

UCLO Managers will translate anticipated workload into staff
needs. Such estimate will reflect historical patterns
and uni que | ocal office situations.

The greatest UCLO workl oad demand, historically, is in the
Decenber 15 though January 15 period. Therefore, the
UCLO Manager shall not pre-approve in April, vacation
or holiday leave for production staff for the week
before Christmas, the weeks of Christnas and New Years,
or the week following the New Year's holiday. (NOTE
Wien the actual need for this period is |ess than what
was antici pated, the UCLO Manager may grant tine off in
a fashion acceptable to local staff. This is an ad hoc
accommodation that nmay or may not be allowed in
successi ve years.)

Cenerally, UCLO Managers may not recall seasonal staff, hire
LTE staff or schedule overtine to performthe work of a
person who is on vacation. The Area Manager nay
tenporarily assign year around staff from other offices
to cover during the standard vacation period when such
action is good nanagenent. Authorization for seasonal
staff to cover vacation absences will be given only
when the anticipated workloads are so high that vyear
around staff would not be able to schedule earned
vacation during the principal vacation period. The
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UCLO Manager shall in no way conpromise quality or
timeliness objectives to accommbdate vacati on w shes.

I'l1.UCLO Vacation Schedul i ng Gui del i nes

A The principal vacation period for the bureau' s production
oriented UCLO staff, Unenpl oynent Benefi t
Speci alists, Enploynent Security Assistants, UC
Associates and other clerical support staff is
April 1 though Novenber 15. The UCLO Manager

will estimate staff hours and primary skills
that are likely to be needed each week in the
peri od. Beginning with 1988, this assessnent

will be shared with staff by February 21.

In accordance with this assessment and |ocal vacation
scheduling agreenents, the UCLO Manager will
approve vacation requests. If the office
beconmes "short staffed" because of unfilled
vacancies or the workload exceeds original
esti mates, use of seasonal staff, LTE s and help
from another office wll be considered before
cancel ling an enploye's pre-approved vacation.
The Bureau Director's approval is required to
unilaterally cancel vacation. (An enpl oye nay
volunteer to reschedule or carry over vacation
to nmeet an unexpected need.)

B. After considering anticipated workl oads and total vacation
time that nmust be accommobdated, the UCLO

Manager , as part of the April schedul i ng
process, nmay extend the vacation period to as
late as Decenber 15. The Manager may also

approve vacation requests for days prior to
April 1. Area Manager approval is required when
seasonal /LTE staff would be needed or retained
to cover a vacation absence.

Wien scheduling outside the 4/1 - 11/15 period (prior to 4/1
and after 11/15), the UCLO Manager will use
seniority as the basis to approve/ disapprove
requests which are submtted at |east two weeks
prior to the desired time off unless all staff
with contractual seniority rights have waived
their right to a week so that a junior staff
menber may plan tine off nore than two weeks in
advance.

C.In anticipation that a specific UCLOs workload may allow
for sone |eave during the holiday season or to
cover for inclenent weather, UCLO staff shall be
allowed to hold, and if necessary carry over, 16
hours of vacation | eave.

6. That on May 17, 1986, a grievance was filed at the third step by the
Uni on chal | enging that aspect of the Local Policy that no nore than one enpl oye
would be allowed to take a full week of vacation at a tine; that anong other
relief the Union sought renoval of the Local Policy; that the matter was not
resolved through the grievance procedure; that the grievance was submitted to
arbitration; that on Novenber 23, 1987, Joseph B. Kerkman was advised that he
had been selected to serve as arbitrator in this matter; that a hearing was
hel d on August 16, 1988; that the stipulated issue before the Arbitrator was as
foll ows:

Was the vacation policy, which was inplemented in
April, 1986, a violation of Article XlIll, Section 6 of
the collective bargaining agreenent? If so, what is
the remedy?

that Arbitrator Kerkman issued his award on August 23, 1988; that in his
Di scussion section, Arbitrator Kerkman stated in part as foll ows:

There is also in evidence the state-w de policy which
is different than the policy which remains in effect in
M | waukee and Waukesha. The state-wide policy as
testified to by Robert M Schnmidt, Drector of the
Bureau of |ocal operations of the Enployer, requires
that the Enployer review week by week the nunber of
enployes it requires on the job, and then to permt
those in excess of that mninmum requirenent to go on
vacation, pursuant to their selection. The fact that
the state-wide policy requires a week by week review
and a determination as to the nunber of enployes that
may be off further convinces the Arbitrator that a
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bl anket determ nation of no nore than one enploye per
week is arbitrary. There is no showing in this regard
which is persuasive to the undersigned that the
M I waukee and Waukesha offices are in different
circunmstances than the rest of the state. Furthernore,
if the remainder of the state is in the position to
make an evaluation as to the nunbers required on the
job and to permt the renmainder of the staff to be on
vacation in excess of one in nunber as a matter of
policy, it would follow that a blanket determ nation
wi t hout considerations of weekly work load is
arbitrary, since the state-wide policy is an agreenent
assented to by the Enployer.

and that the Arbitrator issued the follow ng Award:

1. The vacation policy, which was inplenented in
April, 1986, violated Article XIIlI, Section 6 of the
col I ective bargai ni ng agreemnent.

2. The Enployer is directed to rescind the policy of
permtting only one adjudicator to take a full week's
vacation at any one timne.

7. That a second grievance was filed by the Union challenging that
aspect of the Local Policy that no enploye would be granted vacation during
weeks 52 and 1, the weeks in which Christnas and New Year's fall; that the

Uni on sought recission of the Local Policy; that the nmatter was not resolved
through the grievance procedure; that said grievance was subnmtted to
arbitration; that a hearing on said grievance was held on January 10, 1989,
before WIlliam W Petrie; that the agreed upon issue before the Arbitrator was
as follows:

(1)Was the vacation policy inplemented by the Enployer in

Apri l 1986 in violation of Article XII1,
Section 6 of t he col l ective bar gai ni ng
agr eenent .

(2)If the answer to the above is yes, what is the appropriate
remedy?
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that Arbitrator Petrie issued his award on May 4, 1989; that in a section of
his award captioned "The Appropriate Renedy," Arbitrator Petrie wote as
foll ows:

Since the April 1986 vacation policy was undertaken in
violation of Article X II, Section 6 of the Iabor
agreenent, the Enployer wIl be directed by the
undersigned to rescind the policy.

In directing this renedy, the Arbitrator is not
unm ndful of the Enployer's operational needs, rights,
and responsibilities which continue throughout the
year. The statewide policy which evolved from the
parties' nut ual settl enent of prior grievances,
however, affords substanti al protection to the
Enpl oyer's ability to satisfactorily exercise and carry
out its contractual and statutory rights and
responsibilities during holiday periods, and any
i ndi vi dual absences or abuses of sick |eave or |eave of
absence rights, can be appropriately addressed by the
Enpl oyer in accordance with other sections of the |abor
agreenent. (Enphasis in original)

and that the Arbitrator issued the follow ng Award:

Based upon a careful consideration of all of the
evidence and argunent advanced by the parties, it is
the decision of the inpartial arbitrator that:

(1) The vacation policy inplemented by the Enployer in April
of 1986 was undertaken in violation of
Article X1, Section 6 of t he coll ective
bar gai ni ng agr eenent.

(2) The Enpl oyer is directed to rescind the policy.

8. That the Local Policy inplemented in April 1986 has been resci nded by
the Enployer; that the Bureau Policy dated March 3, 1987, as anended, governs
vacation in UC offices statewide; that neither Arbitrator Kerkman nor
Arbitrator Petrie found the Bureau Policy dated March 3, 1987, to be violative
of the collective bargaining agreenent; that neither Arbitrator Kerkman nor
Arbitrator Petrie ordered the Bureau Policy dated March 3, 1987, to be
resci nded; that the Bureau Policy does not contain the elements grieved in the
Kerkman and Petrie cases; and that by following the Bureau vacation Policy
dated March 3, 1987, the Enployer is not violating the ternms of either the
Kerkman or the Petrie arbitrati on awards.

Based upon the above and foregoing Findings of Fact, the Exam ner makes
the follow ng

CONCLUSI ON OF LAW

That the Respondent is not violating the terns of either the Kerkman
arbitration award or the Petrie arbitration award and, therefore, the
Respondent is not committing an unfair |abor practice within the neaning of
Secs. 111.84(1)(a) and (e), Stats.

On the basis of the above and foregoing Findings of Fact and Concl usion
of Law, the Exam ner nmakes and issues the follow ng
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ORDER 1/
IT IS ORDERED that the conplaint in the instant nmatter be, and the sane

hereby is, dismissed inits entirety.

Dated at Madi son, Wsconsin this 15th day of Novenber, 1989.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

James W Engmann, Exam ner

1/

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmm ssion nay authorize a comm ssioner or exam ner to nake

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a conm ssioner or examiner nay file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conmm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the time another 20 days
for filing a petition with the conm ssi on.
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DEPARTMENT OF EMPLOYMENT RELATI ONS (DI LHR)

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ON
OF LAW AND CORDER

POSI TI ONS OF THE PARTI ES

On brief the Conplainant Union argues that the Enployer violated the
State Enployment Labor Relations Act; that the Kerknman arbitration award was
violated; that since at |east August 23, 1988, the Enployer was under arbitral
order not to limt its vacation policies to one person off at a time; that the
Petrie arbitration award was violated; that the refusal by the Enployer to
all ow any enployes off on vacation during certain parts of the year has been
prohi bited since at least My 4, 1989; that on or about January 19, 1989, a
supposedl y new vacation procedure was instituted by the Enployer guiding 1989
vacation scheduling practices; that the procedure really was not new, that it
contai ned elenents previously held unlawful by both Arbitrators Kerkman and
Petrie; that the procedure required that only one person be on vacation at any
given tinme; that the procedure limted vacations to the period prior to the
ending of week nunber 46, approximately Novenber 20, 1989; and that the
arbitrary and capriciousness of the Enployer's allegedly "new' policy is
readily apparent. The Conpl ainant ask that appropriate renedial orders be
ent er ed.

On brief the Respondent Enployer argues that the Respondent did not
violate the State Enploynent Labor Relations Act; that the arbitration awards
do not relate to the current Bureau Policy; that both awards are concerned with
the Local Policy only, which was inplenented in April 14, 1986; that both
arbitration awards ordered the Enployer to rescind the Local Policy; that the
current Bureau Policy is set forth in a March 3, 1987 nenorandum that both
awards contrast the April 14, 1986, Local Policy with the Bureau Policy; that
Petrie's award reads as an unqualified endorsenent of the March 3, 1987, Bureau
Policy; that the Conplainant's brief msstates the facts as they relate to an
al | eged January 1989 Policy; that said alleged Policy was not introduced into
evidence; that the testinmony shows that the March 3, 1987, Bureau Policy
applies to the March 31, 1989 to April 1, 1990 period; that there is nothing in
the record relating to one person on vacation or no vacation for the period of
week 43 to the end of the year; that with respect to week 46, the change nerely
nodi fies the March 3, 1987, Bureau Policy by changing the nornmal preapproval
vacation period; that the Bureau Policy does not prohibit vacation for any
period but only states that preapproved will not be granted; and that Bureau
Policy does not prohibit nore than one person on vacation at a tine.

The Respondent Enployer also argues that the Local Policy of April 14,
1986, and the Bureau Policy of March 3, 1987, are manifestly different; that
the March 3, 1987, Bureau Policy governs the whole Bureau and not one | ocal
office; that the March 3, 1987, Bureau Policy does not prohibit vacation
approval for any period but nerely provides that prior approval will not be
granted during peak work |oad periods; that the March 3, 1987, Bureau Policy
does not restrict the nunber of staff on vacation to one; that Local Policy,
bl anket prohibition and one staff only are the three points that the
arbitrators were concerned about which lead themto rescind the April 14, 1986,
Local Policy; that the basis for the awards no longer exists; that the
testinony of the Conplainant's witnesses do not support its contentions; that
one witness testified that the disposition of his vacation request was governed
by the March 3, 1987, Bureau Policy as anended, not the defunct April 14, 1986,
Local Policy; and that the contractual validity of the March 3, 1987, Bureau
Policy is not at issue.

In reply brief the Conplainant Union argues that res judicata precludes
relitigation of the validity of the vacation scheduling Policy; that the
Conmi ssion has repeatedly held that the principle of res judicata applies to
arbitration awards; that the parties, collective bargaining agreenent, issue,
relief sought and fact situation are the sane in the present dispute as they
were in the prior disputes; that, therefore, the outcone of the prior disputes,
the Kerkman and Petrie awards, govern this dispute; that the Union seeks
resci ssion of the March 3, 1987, Bureau Policy which was found arbitrary in the
two arbitration awards; that the Enployer's Policy, held to violate the
col l ective bargaining agreenent in the Kerkman and Petrie awards, is now nore
expansi ve, oppressive, arbitrary and capricious than before; that the current
Bureau Policy amounts to the sane as that previously voided by the arbitrators;
that denial of vacation preapproval is a denial of vacation; that even though
the "one enployee on vacation" rule is apparently gone, the current Bureau
Policy serves the sane function of limting vacation tinme options; that this
same "anticipated workload® justification of the Enployer was previously
considered and rejected by the two arbitrators; that in Wsconsin it is
presumed that circunmstances, once proved, continue unchanged; that, as such, it
is presuned that the arbitrary and capricious vacation scheduling policies of
the Enpl oyer continue unchanged; and that no proof to the contrary has been
pr esent ed.

DI SCUSSI ON
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In its conplaint the Union alleges that the Enployer has violated
Secs. 111.84(1)(a) and (e), Stats. by refusing to accept the terms of
arbitration awards issued by arbitrators Kerkman and Petrie regarding
schedul ing of vacation. In its answer the Enployer denies said allegation.

Section 111.84(1)(e), Stats., states that it is an unfair |abor practice
for an enpl oyer:

To violate any collective bargaining agreenent
previously agreed upon by the parties with respect to
wages, hours and conditions of enploynment affecting
state enpl oyes; including an agreenent to arbitrate or
to accept the terns of an arbitration award, where
previously the parties have agreed to accept such award
as final and bindi ng upon them

The Union is not alleging a contract violation on a refusal to arbitrate;
i nstead, the Union argues that the Enployer is refusing to accept the terns of
two arbitration awards on two aspects of the sane vacation policy.

The two arbitration awards are very specific as to both the issue and the
remedy. In the Kerkman award dated August 23, 1988, the Arbitrator dealt with
the issue of whether the aspect of the Local Policy inplenmented in April 1986
which allowed no nore than one enploye at a tine to take a full week of
vacation violated the collective bargaining agreenent. Arbitrator Kerknman
found that it did. |In doing so the Arbitrator conpared the Local Policy wth
the Bureau Policy dated March 3, 1987. He found that the Bureau Policy, in
effect throughout the state except in MIwaukee and Waukesha, required the
Enpl oyer to review week by week the nunber of enployes it required on the job,
and then to permt those in excess of that mnimum requirement to go on
vacation. The fact that the Bureau Policy required a week by week review and
determination as to the nunber of enployes that may be on vacation convinced
the Arbitrator that the Local Policy's blanket determ nation of no nore than
one enploye on vacation per week was arbitrary. Therefore the Arbitrator
ordered the Local Policy of permtting only one adjudicator to take a full
week' s vacation at any one time rescinded.

In the Petrie award dated May 4, 1989, the Arbitrator dealt with the
i ssue of whether the aspect of the Local Policy inplenented in April 1986 which
did not allow any enploye to take vacation during weeks 52 and 1 violated the
col l ective bargal ning agreenent. Arbitrator Petrie found that it did. In
doing so, the Arbitrator reviewed the Bureau Policy dated March 3, 1987. He
found that said Bureau Policy afforded substantial protection to the Enployer's
ability to satisfactorily exercise and carry out its contractual and statutory
rights and responsibilities during holiday periods. Therefore, the Arbitrator
ordered the Enployer to rescind the Local Policy.

The Union argues that the Bureau Policy of March 3, 1987, as anended
January 19, 1989, 2/ contained the elenents previously held violative of the
col I ective bargai ning agreenment by Arbitrators Kerkman and Petrie.

2/ Al though there is testinobny as to this anendnent, the amendment itself
was not offered into evidence.
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As to the Kerkman award regardi ng one enploye on vacation at a tine, the
Union on reply brief may have abandoned this argunment, stating at one point,
"Finally, even though the 'one enployee on vacation' rule is apparently gone,
the current Policy nonetheless serves the same function of limting vacation
time options.” In any case the record does not support an allegation that the
Kerkman award has not been inpl enented. The Local Policy of April 1986 has
been rescinded. The Bureau Policy, cited with approval by both Arbitrators,
does not limt vacation to one enploye at a time. Therefore, the Union has not
net its burden of proving that the Enployer violated Secs. 111.84(a) and (e),
Stats., by refusing to accept the terns of the Kerkman award.

The Union argues that, as to the Petrie award regarding not allow ng any
enmpl oye off during certain weeks of the year, the Bureau Policy lints
vacations to the period prior to week 46, approxinmately Novenber 20, 1989.
More accurately, however, the Bureau Policy does not prohibit vacations during
any tine period, as the Local Policy before Petrie did, but states that | ocal

UC managers "shall not pre-approve in April, vacations or holiday |eave for
production staff for the week before Christnas, the week of Christnmas and New
Years, or the week following the New Year's holiday." | ndeed, the Bureau

Policy is witten so as to state how vacation tine over the holidays is to be
sel ected. But, the Union argues, denial of vacation preapproval is a denial of
vacation. Wile its argunent mght be granted sonme weight if placed before an
arbitrator, said argunent was not placed before Arbitrator Petrie who,
therefore, did not rule on the issue of denial of vacation preapproval. The
Policy in place is not the Local Policy which totally banned vacations during
the holiday period and, thus, is not the Policy ordered rescinded.

The Union also argues that res judicata precludes relitigation of the
vacation scheduling policy. That is true as to the Local Policy before
Arbitrator Petrie. He found the Local Policy violated the collective
bar gai ni ng agreenment and ordered it rescinded because the Local Policy ban on
vacation during the Christnmas and New Year holidays was arbitrary. If the
Local Policy had not been rescinded or if the ban of no vacation during weeks
52 and 1 was still in effect, the principles of res judicata would apply. Said
principle would prevent the Enployer fromarguing the nmerits as to that aspect
of the Local Policy. Indeed the Employer would be in violation of
Secs. 111.84(a) and (e), Stats., by not accepting the terns of the arbitration
award, and this Exam ner would order the Enployer to do so.

But the Local Policy has been rescinded. The ban on vacations during
weeks 52 and 1 is not operative. The arbitration award of Petrie has,
t herefore, been accepted by the Enployer. Therefore, the Union has not net its
burden of proving that the Enployer violated Secs. 111.84(a) and (e), Stats.,
by refusing to accept the terns of the Petrie award.

In essence the Union is seeking a finding that the arbitrati on awards
i nvolving the Local Policy Iimt the Bureau Policy. There are several problens
with this approach. First, the policies are different, so the principle of res
judicata does not apply. Second, the Bureau Policy was in evidence in both
cases and the Arbitrators spoke of themwith approval. The Union did not seek
a determination before the Arbitrators that the Bureau Policy violated the
col I ective bargai ni ng agreenents. If the Union is seeking such a finding in
this forum it wll be frustrated since such a decision need cone from an
arbitrator, not this Exam ner.

What is before this Examiner is the question of whether the Enployer has
refused to inplenent the Kerkman and Petrie arbitration awards. The Enpl oyer
has rescinded the Local Policy. 1t has rescinded the limtation of one enploye
on vacation for a week at a tinme and the prohibition of any enploye taking
vacations in certain weeks. Nor has the Enployer taken these aspects of the
Local Policy and placed themin the Bureau Policy.

For these reasons, | conclude that the Enployer did not refuse to
i mpl emrent the arbitration awards of Kerkman and Petrie and therefore did not
violate Sec. 111.84(e) and, derivatively, Sec. 111.84(a), Stats. As the Union
presented little or no evidence as to an independent violation of
Sec. 111.84(a), Stats., the conplaint is dismssed inits entirety.

Dated at Madi son, Wsconsin this 15th day of Novenber, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By
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James W Engmann, Exani ner
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