STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

THE W SCONSI N STATE EMPLOYEES
UNI ON (WSBEU), AFSCNE,
COUNCI L 24, AFL-C O
: Case 269
Conpl ai nant, : No. 42504 PP(S)-157
: Deci si on No. 26103-B
VS.

STATE OF W SCONSI N,

Respondent .

Appear ances:
M. Richard V. Gaylow, Lawmon & Cates, S.C., Attorneys at Law, 214 West

Mfflin Street, Mdison, Wsconsin 53703-2594, appearing on behal f
of the Conpl ai nant.
M. David C. Witconb, Legal Counsel, Departnent of Enploynment Relations,
137 East WIson Street, Mdison, Wsconsin 53703, appearing on
behal f of the Respondent.

ORDER AFFI RM NG EXAM NER S
FI NDI NGS OF FACT, CONCLUSI ON CF LAW AND ORDER

Exam ner James W Engnann havi ng on Novenber 15, 1989 issued Findings of
Fact, Conclusion of Law and Order with Acconpanying Menorandum in the above
matter wherein he concluded that Respondent State of Wsconsin had not refused
to accept the terms of Arbitration Awards issued by Arbitrators Kerkman and
Petrie regarding scheduling of vacation and therefore had not conmtted unfair
| abor practices within the meaning of Secs. 111.84(1)(a) and (e), Stats.; and
Conpl ai nant WBEU having tinely filed a petition with the Comm ssion seeking
review of the Examiner's decision pursuant to Secs. 111.07(5) and 111.84(4),
Stats.; and the parties thereafter having filed witten argunent in support of
and in opposition to the petition for review, the last of which was received
February 19, 1990; and the Commi ssion having reviewed the matter and being
fully advised in the prenises, makes and issues the follow ng

ORDER 1/

That the Examiner's Findings of Fact, Conclusion of Law and Oder are
hereby affirnmed.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 6th day of April, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner
Chai rman A. Henry Henpe did not participate.

(See Footnote 1/ on Page Two)
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1/

Not e:

Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Commi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nmail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49,
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sanme decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.

STATE OF W SCONSI N

VEMORANDUM ACCOVPANYI NG
ORDER AFFI RM NG EXAM NER S
FI NDI NGS OF FACT, CONCLUSI ON OF LAW AND ORDER

THE EXAM NER S DECI SI O\:

The Exami ner disnmissed the conplaint alleging that the Respondent State
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had not

based upon his ultinmate Finding of Fact 8 which stated:

8. That the Local Policy inplenented in April
1986 has been rescinded by the Enployer; that the
Bureau Policy dated March 3, 1987, as anended, governs
vacation in UC offices statew de; t hat nei t her
Arbitrator Kerkman nor Arbitrator Petrie found the
Bureau Policy dated March 3, 1987, to be violative of
the collective bargaining agreenent; that neither
Arbitrator Kerkman nor Arbitrator Petrie ordered the
Bureau Policy dated March 3, 1987, to be rescinded;
that the Bureau Policy does not contain the elenents
grieved in the Kerkman and Petrie cases; and that by
following the Bureau vacation Policy dated March 3,
1987, the Enployer is not violating the terns of either
the Kerkman or the Petrie arbitration awards.

In his Menorandum the Exam ner reasoned:

In its conplaint the Union alleges that the
Enpl oyer has violated Secs. 111.84(1)(a) and (e),
Stats. by refusing to accept the ternms of arbitration
awards 1issued by arbitrators Kerkman and Petrie
regardi ng scheduling of wvacation. In its answer the
Enpl oyer denies said allegation.

Section 111.84(1)(e), Stats., states that it is
an unfair labor practice for an enpl oyer:

To violate any collective bargaining agreenent
previously agreed upon by the parties with respect to
wages, hours and conditions of enployment affecting
state enployes; including an agreenent to arbitrate or
to accept the terns of an arbitration award, where
previously the parties have agreed to accept such award
as final and bindi ng upon them

The Union is not alleging a contract violation on a
refusal to arbitrate; instead, the Union argues that
the Enployer is refusing to accept the ternms of two
arbitration awards on two aspects of the sane vacation

policy.

The two arbitration awards are very specific as
to both the issue and the renedy. In the Kerknman award
dated August 23, 1988, the Arbitrator dealt with the
issue of whether the aspect of the Local Policy
implerented in April 1986 which allowed no nore than
one enploye at a tine to take a full week of vacation
violated the collective bargaining agreenent.
Arbitrator Kerknman found that it did. In doing so the
Arbitrator conpared the Local Policy with the Bureau
Policy dated March 3, 1987. He found that the Bureau
Policy, in effect throughout the state except in
M | waukee and \Waukesha, required the Enployer to review
week by week the number of enployes it required on the
job, and then to permt those in excess of that m ni num
requirenent to go on vacation. The fact that the
Bureau Policy required a week by week review and
determination as to the nunber of enployes that may be
on vacation convinced the Arbitrator that the Local
Policy's blanket determnation of no nore than one
enpl oye on vacation per week was arbitrary. Therefore
the Arbitrator ordered the Local Policy of permtting
only one adjudicator to take a full week's vacation at
any one tine rescinded.

In the Petrie award dated WMy 4, 1989, the
Arbitrator dealt with the issue of whether the aspect
of the Local Policy inplenented in April 1986 which did
not allow any enploye to take vacation during weeks 52
and 1 violated the collective bargaining agreenent.

Arbitrator Petrie found that it did. In doing so, the
Arbitrator reviewed the Bureau Policy dated March 3,
1987. He found that said Bureau Policy afforded

substantial protection to the Enployer's ability to
satisfactorily exercise and carry out its contractual
and statutory rights and responsibilities during
hol i day periods. Therefore, the Arbitrator ordered the
Enpl oyer to rescind the Local Policy.

The Union argues that the Bureau Policy of
March 3, 1987, as anended January 19, 1989, 2/

-3

conplied with the terns of the Kerkman or Petrie Arbitration Awards
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contai ned the el ements previously held violative of the
col l ective bargai ning agreenent by Arbitrators Kerkman
and Petrie.

2/ Although there is testinony as to this
anendnent, the anmendnment itself was not offered
i nto evidence.

As to the Kerkman award regardi ng one enpl oye on
vacation at a time, the Union on reply brief may have
abandoned this argunent, stating at one point,
"Finally, even though the 'one enployee on vacation'
rule is apparently gone, the current Policy nonethel ess
serves the sanme function of Ilimting vacation tine
options." In any case the record does not support an
allegation that the Kerkman award has not been
i mpl emented. The Local Policy of April 1986 has been
resci nded. The Bureau Policy, cited with approval by
both Arbitrators, does not Ilinmt vacation to one
enpl oye at a tine. Therefore, the Union has not net
its burden of ©proving that the Enployer violated
Secs. 111.84(a) and (e), Stats., by refusing to accept
the ternms of the Kerknan award.

The Union argues that, as to the Petrie award
regarding not allow ng any enploye off during certain
weeks of the year, the Bureau Policy limts vacations
to the period prior to week 46, approxinmately
Novenber 20, 1989. More accurately, however, the
Bureau Policy does not prohibit vacations during any
time period, as the Local Policy before Petrie did, but
states that |ocal UC nanagers "shall not pre-approve in
April, vacations or holiday |eave for production staff
for the week before Christmas, the week of Christnmas
and New Years, or the week following the New Year's
holiday." |Indeed, the Bureau Policy is witten so as
to state how vacation tine over the holidays is to be
sel ect ed. But, the Union argues, denial of vacation
preapproval is a denial of vacation. VWile its
argunent mght be granted sone weight if placed before
an arbitrator, said argunent was not placed before
Arbitrator Petrie who, therefore, did not rule on the
i ssue of denial of vacation preapproval. The Policy in
place is not the Local Policy which totally banned
vacations during the holiday period and, thus, is not
the Policy ordered rescinded.

The Union also argues that res judicata
precludes relitigation of the wvacation scheduling
policy. That is true as to the Local Policy before
Arbitrator Petrie. He found the Local Policy violated
the collective bargaining agreement and ordered it
resci nded because the Local Policy ban on vacation
during the Christmas and New Year holidays was
arbitrary. |If the Local Policy had not been rescinded
or if the ban of no vacation during weeks 52 and 1 was
still in effect, the principles of res judicata would
apply. Said principle would prevent the Enployer from
arguing the nerits as to that aspect of the Local
Pol i cy. I ndeed the Enployer would be in violation of
Secs. 111.84(a) and (e), Stats., by not accepting the
ternms of the arbitration award, and this Exanmi ner would
order the Enpl oyer to do so.

But the Local Policy has been rescinded. The
ban on vacations during weeks 52 and 1 is not
operati ve. The arbitration award of Petrie has,
therefore, been accepted by the Enployer. Ther ef or e,
the Union has not net its burden of proving that the
Enpl oyer violated Secs. 111.84(a) and (e), Stats., by
refusing to accept the terns of the Petrie award.

In essence the Union is seeking a finding that
the arbitration awards involving the Local Policy limt
the Bureau Policy. There are several problenms wth
this approach. First, the policies are different, so

the principle of res judicata does not apply. Second,
the Bureau Policy was in evidence in both cases and the

Arbitrators spoke of themw th approval. The Union did
not seek a deternmination before the Arbitrators that
the Bureau Policy violated the collective bargaining
agreenents. If the Union is seeking such a finding in
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this forum it will be frustrated since such a decision
need cone froman arbitrator, not this Exam ner.

What is before this Examiner is the question of
whet her the Enployer has refused to inplenent the
Kerkman and Petrie arbitration awards. The Enpl oyer
has rescinded the Local Policy. It has rescinded the
l[imtation of one enploye on vacation for a week at a
time and the prohibition of any enploye taking
vacations in certain weeks. Nor has the Enployer taken
these aspects of the Local Policy and placed them in
t he Bureau Poli cy.

POSI TI ON OF THE PARTI ES:

Conpl ai nant :

Conpl ai nant asserts that the Examiner erred in his application of the
doctrine of res judicata after reviewing the ternms of the Kerkman and Petrie
Arbitration Awards. Conpl ai nant argues that although Respondent State did

rescind the April, vacation policy, Respondent State's March 1987 vacation
policy contains the sane offensive features which Iimt the right of enployes
to take vacation. Conpl ai nant asserts that Kerkman and Petrie both found

l[imtations on the right of enployes to take vacation to be unlawful.
Conpl ai nant argues that if portions of the April 1986 vacation policy were
originally unlawful, their re-creation in March 1987 can be no | ess unl awful.
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Theref ore, the Conpl ai nant asks that the Exam ner's decision be reversed.

Respondent :
Respondent asserts that Conplainant is incorrect when contending that the
March 1987 vacation policy is nmerely a rehash of the April, 1986 policy.

Respondent contends that the two elements of the earlier policy that the
Arbitrators concluded violated the provisions of the collective bargaining
agreenment are not present in the March 1987 policy. Ther ef ore, Respondent
argues that its admnistration of its March 1987 policy cannot constitute a
refusal to accept the ternms of the Kerkman or Petrie Awards.

Respondent alleges that Conplainant's argunment herein sinply anounts to
an assertion that Conplainant does not |ike the March 1987 policy. Respondent
asserts that if Conplainant believes that this policy violates the collective
bargai ning agreenent, Conplainant should challenge the policy through the
contractual grievance arbitration procedure.

Respondent therefore urges the Commission to affirm the decision of the
Exami ner.

DI SCUSSI ON:

W have reviewed the Exam ner's decision quoted extensively above and
concluded that he correctly resolved the issues before him Contrary to
Conpl ai nant's apparent assunption, Kerkman and Petrie did not hold that any
restriction on enploye rights vis-a-vis scheduling vacation violated the
parties' contract. Kerknan and Petrie only resolved specific issues regarding
bl anket prohibitions agai nst use of vacation if another enploye was on vacation
at the sane tine or if the vacation use fell during weeks 52 and 1 of the year.
These prohibitions are not present in the Mirch 1987 vacation policy. The
i ssues raised by Conpl ai nant before the Exam ner involved aspects of the March
1987 policy which were not litigated before Kerkman or Petrie.

As the Examiner fully and thoughtfully responded to all Conplainant's
contentions before him and as we fully concur with his analysis, we find no
need to coment further.

Dated at Madi son, Wsconsin this 6th day of April, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner

Chai rman A. Henry Henpe did not participate.
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