STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

NORTHWEST UNI TED EDUCATCRS,

Conpl ai nant,
: Case 28
VS. : No. 42370 MP-2239
: Deci sion No. 26138-A
AMERY SCHOOL DI STRI CT,
Respondent .

Appear ances:
M. Alan D. Manson, Executive Director, Northwest United Educators,
16 West John Street, Rice Lake, Wsconsin 54868, appearing on behal f of
Nort hwest United Educat ors.
Ms. Kathryn J. Prenn, Mulcahy & Werry, S.C., Attorneys at Law, 21 South
Barstow, P. O Box 1030, Eau daire, Wsconsin 54702-1030, appearing on
behal f of Anery School District.

FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

Nort hwest United Educators filed a conmplaint wth the Wsconsin
Enpl oynent Rel ati ons Commi ssion on June 19, 1989, alleging that Anmery School
District had conmitted ©prohibited practices wthin the nmeaning of
Secs. 111.70(3)(a)l, 4 and 5, Stats. On August 31, 1989, the Conmi ssion
appoi nted Richard B. MlLaughlin, a menber of its staff, to act as an Exani ner
to make and issue Findings of Fact, Conclusions of Law and Oder, as provided
in Sec. 111.70(4)(a), and Sec. 111.07, Stats. Hearing on the matter was
conducted in Anery, Wsconsin, on Cctober 5, 1989. A transcript of that
heari ng was provided to the Commi ssion on Novenmber 6, 1989. The parties filed
briefs and reply briefs by January 9, 1990.

FI NDI NGS OF FACT

1. Nort hwest United Educators, referred to below as the NUE, is a
| abor organization which maintains its offices at 16 Wst John Street,
Ri ce Lake, W sconsin 54868.

2. Amery School District, referred to below as the District, is a
muni ci pal enpl oyer which nmaintains its offices at 115 North D ckey Avenue,
Amery, W sconsin 54001.

3. The District and NUE were parties to a collective bargaining
agreenment in effect, by its ternms, from"July 1, 1987 . . . through June 30,
1989." That agreenent contains, anong its provisions, the follow ng:

ARTI CLE |

RECOGNI TI ON

A.The Board recognizes the NUE as the exclusive bargaining
representative on wages, hours, and conditions of
enpl oynent for all teachers . . . in the enploy of the
School District of Amery, but excluding managerial and
supervi sory enpl oyes.
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ARTI CLE V
PLACEMENT

A. The Board retains the right to determ ne grade, subject, and
activity assignments and to nmke transfers between
schools as necessary in the best interests of the
district.

ARTI CLE | X
WORK CONDI TI ONS

E. Contracts

1. The Board wll give witten notice of renewal of teacher
contracts for the ensuing year on or before
March 15. The teacher nust accept or reject the
contract in witing no later than April 15.

2. Teachers who are not to be renewed will be notified in witing on

or before February 28.

3. Contracts cannot be term nated wi thout nutual consent during the
period for which they are witten.

4. Teacher contracts wll list grade or subjects and/or extra-
curricul ar activities assi gned with t he
agreement that the administration nay, i f
necessary, change these assignnents during the
term of the contract. The teacher shall be
notified at the earliest time possible of any
change.

5.No teacher shall be discharged, non-renewed, suspended, or

reduced i n conpensation w thout cause.
6. El enentary teachers shall not be required to perform playground
duty or cafeteria duty comrencing with the 1974-

75 contract year provided state requirenents do
not require teachers to performsuch duties.

ARTI CLE XI 1
MANAGEMENT Rl GHTS

A. The Board hereby retains and reserves unto itself all powers,
rights, aut hority, duti es, and responsibilities
conferred upon and vested in it by the laws and the
Constitution of the State of Wsconsin, and the United
St at es.

B. These rights include, but are not limted by enuneration to, the
followi ng rights:

1.To direct all operations of the school system

2.To establish and require observance of reasonable work rules and
schedul es of work.

3.To hire, pronmote, transfer, schedule, and assign enployees in
positions with the school system

4. To suspend, discharge, and take other disciplinary action agai nst
enpl oyees.

5. To maintain efficiency of school system operations.
6. To i ntroduce new and i nproved met hods or facilities.

7.To select enployees, establish quality standards, and eval uate
enpl oyee perfornmance.

8. To determ ne the educational policies of the school district.
C. The exercise of the powers, rights, authority, duties and

responsibilities by the Board, the adoption of
pol | ci es, rul es, regul ati ons and practices in

- 2- No. 26138-A



furtherance thereof and the wuse of judgnent and
discretion in connection therewith shall be |imted
only by the terns of this agreenent and then only to
the extent such ternms hereof are in conformance wth
the Constitution and the | aws of the State of W sconsin
and the Constitution and the laws of the United States.

The 1987-89 agreenent does not contain a grievance procedure, but does contain
separate appendi ces headed "EXTRA- CURRI CULAR SCHEDULE' and "EXTRA- CURRI CULAR
LONGEVI TY SCHEDULE" for the 1987-88 and 1988-89 school years. Those appendices
establish a rate of pay for each extra-curricular activity and a system of
| ongevity paynents for certain teachers who performthose duties.

4. Henry Yetter has been enployed by the District as a teacher for
twenty-ni ne years, and has served as the Head Westling Coach for the District
for twenty-nine years. Prior to 1978, Yetter served as a teacher on a full-
time basis for the District. Since 1978, Yetter has been enployed on a part-
time basis as a chemist for a private corporation. From 1978 through the
present, Yetter has worked for that corporation in the norning and has taught
chem stry and physics for the District in the afternoon. Prior to the 1989-90
school year, Yetter served as Head Westling Coach after the conpletion of his

afternoon cl asses. On April 13, 1988, Yetter signed an individual teaching
contract for the 1988-89 school vyear. That contract included the follow ng
provi si on:

SALARY CALCULATI ON

MA + 30 10
Sal ary Lane Step
$ 21,153.86 * Base Salary * $32,906 x 4.5/7 = $21, 153. 86
$ Longevity
2, 660. 00 1 Head Westling Coach - HS
2
3.
4
5
2, 660. 00 Tot al Longevity and Extra-Curricul ar
Sal ary
23, 813. 86 GRAND TOTAL SALARY

On  August 24, 1988, Yetter signed a docunment headed "REVISED TEACHER S
CONTRACT" whi ch reads thus:

SCHOOL DI STRI CT OF AMERY
Anery, Wsconsin 54001

HENRY YETTER 1988- 89 MA + 30 11
Enpl oyee School Year Sal ary Lane Step

SALARY CALCULATI ON

$ 23,573.57 * Base Sal ary * ($36, 670 X 4.5/ 7 =
$23,573.57)
$2, 830. 00 1 Head Westling Coach - HS
2
3
4.
5
6
2, 830. 00 Total Extra-Curricular Salary
$ 26, 403. 57 GRAND TOTAL REVI SED SALARY

The Base Salary and Extra-Curricular Salary figures were taken fromthe Sal ary
and Extra Curricular Schedules of the collective bargaining agreenent noted in
Finding of Fact 3 above. On April 14, 1989, Yetter signed an individual
teaching contract for the 1989-90 school year. That contract included the
foll owi ng provision:
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SALARY CALCULATI ON

MA + 30 11
Sal ary Lane Step
$ 23,573.57 * Base Sal ary
* $36,670 x 4.5/7 = $23,573.57
$ Longevity
1.
2.
3.
4.
5.
Tot al Longevity and Extra-Curricul ar
Sal ary
$ 23,573.57 GRAND TOTAL SALARY

5. John Watt is the District's Hgh School Principal, and is
responsible for overseeing the operation of the Hgh School's athletic

pr ogr ans. During the three school years preceding the 1989-90 school vyear,
Watt had discussed with Yetter the declining nunber of participants on the
H gh School's westling team and how that decline could be addressed. From

Novenber of 1988 through at |east March of 1989, Watt or other District
adm nistrators, including Raynond Norsted, the District's Superintendent, net
with Yetter to discuss District concerns with the H gh School westling
pr ogram Sonetine in January or February of 1989, Donavan Parnell, a nenber
and past President of the Westling Cub, phoned Norsted to determi ne what the
status was of the District's assignment of a Head Westling Coach, and whet her
the District was contenplating action to place sonmeone other than Yetter in
that position. Norsted informed Parnell that the Board had not addressed the
poi nt, and that nothing was then happening regarding the assignnment of a Head
Westling Coach. On or about March 16, 1989, a neeting which included Yetter,
Watt and Norsted was conducted concerning the status of the District's
Westling Program The discussion at that neeting covered, anobng other points,
Yetter's past achievements with the program the declining nunbers of students
participating in westling and whether Yetter was relating to the current
participants as effectively as he had wth past participants. Nor st ed
indicated to Yetter, at this neeting, that he would get back to Yetter with
specific recommendations for the westling program Approxi mately one week
after this neeting, Norsted, Watt and Yetter net again. No NUE representative
was present at this neeting. During the course of this neeting, Norsted and
Watt proposed to Yetter that he accept a one-year contract as Head Westling
Coach for the 1989-90 school year in exchange for a letter of resignation from
the position of Head Westling Coach from Yetter to be effective at the end of
the 1989-90 school year. Yetter received no witten statement of the
District's concerns about the westling program except for the absence of the
assignnent in his individual teaching contract for the 1989-90 school year.

6. Yetter responded to the District's dropping the assignment of Head
Westling Coach from his 1989-90 individual teaching contract in a letter to
Norsted dated April 3, 1989, which reads thus:

Enclosed with this letter please find my 1989-90 i ndividual
teaching contract. | have signed it. However, | am sending
this letter of transmittal in order to inform the District
that ny signature on the individual contract does not nmnean
that | agree with all of its terns.

In particular, | contest the failure of the District to list the
extra-curricular assignnent of Head Westling Coach. I
intend to coach in 1989-90 and reserve the right to pursue
this matter under the terms of the NUE contract if that
assignnent is not restored or nade available to ne.

The Board addressed Yetter's letter at a meeting conducted on May 16, 1989, by
stating that it regarded the position of Head Westling Coach as open for
1989- 90. Al an Manson, the Executive Director of NUE, responded on Yetter's
behalf in a letter to Norsted dated May 18, 1989, which reads thus:

It has cone to the attention of NUE that the Amery District has
apparently determined to renmove the 1989-90 head westling

coach position from M. Henry Yetter. Furthernore, it
appears that the renmoval of this assignment, and the
reduction in conpensation t hat results, is done
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involuntarily, that is without the agreement of M. Yetter.

NUE believes that such an involuntary extra-curricular activity
assi gnnent change, acconpanied as it appears to be by a
reduction in conpensation, requires that the enployer have
cause to make such a change. Specifically, the NUE
negoti ated agreenment requires, in Article I X, part E-5, that
any reduction in conpensation be for cause.

To date there is no evidence available to NUE that the District has
cause for this action involving the reduction of conpensation
for M. Yetter. This letter is to indicate that NUE wll
file a conplaint with the WERC alleging a violation of the
terns of the agreenent cited above should the District fail
to rehire M. Yetter as the westling coach for 1989-90.

It has been reported that you said, at the latest Amery School
Board neeting, that M. Yetter could apply for the position
of westling coach for 1989-90 when it is posted soon by the
District. I am serving as the representative of NUE and
M. Yetter in this case. Pl ease be advised that M. Yetter
believes that he is entitled to continue as the westling
coach in Amery, that he is willing and prepared to serve in
that assignnent in 1989-90, and therefore he wll not be
applying for any posted vacancy since it should be abundantly
clear to the District that he is available and willing to
work that assignnent.

If you have any questions regarding this matter, please direct them
to ne at the NUE office. I would particularly appreciate
being informed of any decision by the Amery District to hire
any other individual beside M. Yetter for the coaching
position in 1989-90, or of a decision by the District to
offer M. Yetter that position.

Nor st ed responded to Manson in a letter dated May 31, 1989, which reads thus:

I am witing this letter in response to your correspondence in
regard to M. Henry Yetter. The Adm nistrative Team and |
have reviewed the Mster Contract and do not find any
vi ol ati on. Therefore, we are denying your request to
reinstate the westling position.

If you have any further questions, feel free to contact ne.

7. The District opened the position of Head Westling Coach for the
1989-90 school year for applications, and ultimately awarded the position to a
full-tinme teacher who had previously served as Assistant Westling Coach.

8. Judy Collier has served the District as a Physical Education
instructor. In May of 1979, Collier signed an individual teaching contract for
the 1979-80 school year which designated her as the Head Grls' Volleyball
Coach. On April 15, 1980, Collier signed an individual teaching contract for
the 1980-81 school year which did not designate her Head Grls' Volleyball
Coach. She explained her position on this contract in a letter to Norsted
dated April 15, 1980, which read thus:

| have signed and returned ny contract for the 1980-81 school year.

However, at this time, | wish to ask for a maternity |eave
for the 1st senester of that school year. |  nentioned
earlier that | would be willing to coach Volleyball during
that season and in following years. Upon receiving ny
contract | found that Volleyball had been elimnated without
ny know edge or consent. If it is the wish of the Anery
School Board for me not to coach Volleyball in the fall of
1980 | will conply. However, under these circunstances, |
would then like to apply for a resignation from all

Vol | eybal | duties in subsequent years.

The District renmoved Collier fromthe position of Head Grls' Volleyball Coach
based on the District's determ nation of the best interests of the program

9. The District and the NUE have not directly addressed, in the
process of collective bargaining, whether the collective bargaining agreenent
noted in Finding of Fact 3 above requires that the District have cause to
remove an extra-curricul ar assignment froma teacher.

10. The District has not denonstrated cause to deny Yetter the
assi gnnent of Head Westling Coach for the 1989-90 school year.

CONCLUSI ONS OF LAW

1. Yetter is a "Minicipal enpl oye" within the neaning of
Sec. 111.70(1)(i), Stats.
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2. The District is a "Mnicipal enployer" wthin the nmeaning of
Sec. 111.70(1)(j), Stats.

3. The NUE is a "Labor organization" wthin the meaning of
Sec. 111.70(1)(h), Stats.

4. The neeting between Norsted, Watt and Yetter in late March of
1989, during which Yetter was offered a one-year assignnment as Head Westling
Coach for the 1989-90 school year in exchange for a letter of resignation as
Head Westling Coach at the close of that year constitutes individual
bargaining by the District in violation of Sec. 111.70(3)(a)4, and,
derivatively, Sec. 111.70(3)(a)l, Stats.

5. The District has not denmobnstrated cause for reducing Yetter's
conpensation by denying him the assignnent of Head Westling Coach for the
1989-90 school vyear, in violation of Article IX  Section E, 5 of the
collective bargaining agreement noted in Finding of Fact 3 above. The
District's violation of the collective bargaining agreenent constitutes a
violation of Sec. 111.70(3)(a)5, and, derivatively, Sec. 111.70(3)(a)l, Stats.

ORDER 1/

1. To remedy its violation of Secs. 111.70(3)(a)l, 4 and 5, Stats.,
the District shall imediately:

a. Cease and desi st from

(1). Bargaining individually with Yetter regarding matters
of contract adm nistration.

(2). Reducing Yetter's conpensation as a teacher by refusing
to assign him the position of Head Westling Coach for the
1989-90 school year.

b. Take the following affirnative action which the
Examiner finds will effectuate the purposes and policies of the
Muni ci pal Enpl oynent Rel ati ons Act:

(1). Notify teachers represented by the NUE by conspi cuously
posting the attached APPENDI X "A" in places where notices to
such enployes are custonarily posted, and take reasonable
steps to assure that the notice remains posted and
unobstructed for a period of thirty days.

(2). Reinstate Yetter in the position of Head
Westling Coach for the 1989-90 school year.

(3) Pay Yetter the difference between the anount he
is being paid for the 1989-90 school year and the anount he would
have been paid but for the District's refusal to assign himto the
position of Head Westling Coach for the 1989-90 school year,
together with interest on that amount at the rate of 12% per

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

5) The conmmi ssion nmay authorize a conm ssioner or exam ner to make
findings and orders. Any party in interest who is dissatisfied with the
findings or order of a conmssioner or examiner may file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
nmailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the tinme another 20 days
for filing a petition with the conm ssi on.
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year. 2/

(4) Notify the Wsconsin Enpl oynent Rel ati ons
Conmi ssion within twenty days of the date of this Oder as to what
steps the District has taken to conply with this O der.

Dated at Madi son, Wsconsin this 19th day of February, 1990.

By

Ri chard B. MLaughlin

2/

District, Dec. No. 18820-B (WERC, 12/83).

The applicable interest rate is the Sec. 814.04(4), Stats., rate in
effect at the time the conplaint was initially filed with the Comm ssion.
The conplaint was filed on June 19, 1989, when the Sec. 814.04(4),
Stats., rate in effect was 12% per year. See WInot Union H gh School
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APPENDI X " A"

NOTI CE TO EMPLOYEES OF THE AMERY SCHOOL DI STRI CT REPRESENTED BY
NORTHWEST UNI TED EDUCATORS

As ordered by the Wsconsin Enployment Relations Conmission, the Amery
School District notifies you as foll ows:

1. The Anery School District will not seek to collectively
bargain with an individual teacher represented by the Northwest
United Educators in the absence of a representative of the
Nor t hwest United Educators.

AMERY SCHOOL DI STRICT

By

Nane Title

Dat e

THIS NOTICE IS TO REMAIN POSTED FOR 30 DAYS AND IS NOI' TO BE COVERED OR
OTHERW SE OBSTRUCTED OR DEFACED.
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AVERY SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

BACKGROUND

The conplaint alleges District violations of Sec. 111.70(3)(a)l1l, 4 and 5,
St at s. The NUE anended certain factual allegations of the conplaint at the
Cct ober 5, 1989, hearing.

THE PARTIES PGOSI TI ONS

Inits initial brief, after an extensive review of the pleadings, the NUE
asserts that "all the relevant facts in this case are undisputed", and
establish that the District's removal of Yetter as Head Westling Coach reduced
him in conpensation. Since the language of Article IX Section E 5, is
"absolutely clear"” in requiring cause for such a reduction in conpensation, it
fol | ows, accor di ng to the NUE, t hat t he District has vi ol at ed
Sec. 111.70(3)(a)5, Stats. The managenent rights asserted by the District are
not relevant here, according to the NUE, because "the general nmnagenent rights
article is specifically limted by the terms of the agreement itself, which
include the right of a teacher to nake the District show cause before the
District can legally inmpose a reduction in conpensation." District clainms that
past practice is an appropriate guide in the present matter nust be rejected,
the NUE argues, since the language of Article IX Section E 5, is clear and
since "there is no evidence of know edge or approval by NUE of such a

practice." Beyond this, the NUE contends that the District has violated
Secs. 111.70(3)(a)l and 4, Stats., "when the administrators nade proposals to
M. Yetter regarding his coaching contract." The NUE states the renedy

appropriate to the District's violation of Secs. 111.70(3)(a)l, 4 and 5,
Stats., thus:

NUE requests that the District be ordered to reinstate
M. Henry Yetter to the position of head westling coach for
1989-90, that the District be ordered to make whole Henry
Yetter for any |losses suffered as a result of the District
refusing to allow him to work in his assignnent and the
assignnent of head westling coach for 1989-90, including
interest thereon, that the District be ordered to cease and
desist from bargaining with individual enployees regarding
matters of wages, hours, and working conditions, and that the
District be ordered to post appropriate conpliance notices
regardi ng the above.

The District contends the conplaint poses the foll owi ng issues:

A Did the District violate the collective bargaining agreenent
when it did not assign M. Yetter as the Head Westling Coach
for the 1989-90 school year?

B. If so, what is the appropriate remedy?

The District's first major line of argument is that the cause provision does
not apply to its decision not to assign Yetter to the position of Head
Westling Coach. Asserting that case law distinguishes between extra-
curricular and teaching contracts and that the |aw i nposes the burden of proof
on the NUE, the District concludes that "the record will clearly indicate that
the Union has failed to neet its burden.” 3/ Mre specifically, the D strict
cont ends t hat Article V, Section A; Article XlI'l, Section B, 3; and
Article I X, Section E, 4, grant the District the authority to assign or not to
assign a particular extra-curricular position. These provisions establish,
according to the District, that "the teacher had no contractual right to be
assigned as Head Westling Coach." This conclusion, the District contends, is
further buttressed by relevant arbitral precedent. 4/ Beyond this, the
District counters the NUE s contention that it was obligated to show cause
before denying Yetter the position of Head Westling Coach by contending that
Article I X, Section E, read as a whole, "is intended to relate to the renewal
of teacher contracts and teacher discipline." Mre specifically, the D strict
contends that Article I X, Section E, 5, is silent regarding extra-curricular
assignnents, and mnmust be read to require cause for suspensions w thout pay.

Because the collective bargai ning agreenment expressly addresses the District's

3/ Cting Richards v. Board of Education, 58 Ws.2d 444, 206 N W2d 597
(1973); and Bl ooner Joi nt School District No. 1 et. al .,
Dec. No. 16228-A (Rothstein, 8/80), aff'd by operation of Taw, (WVERC
8/ 80) .

4/ Cting Abbotsford School District, WERC AP M 87-287, (Mieller, 11/87);
and Little Chute Area School District, Case 9, No. 35333, MA-3795
(Crow ey, 2/86).
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authority to assign extra-curricular positions, and because the District has in
the past renoved coaches without being required to show cause, it follows,
according to the District, that Article | X can not persuasively be read as the
NUE asserts. Acknowl edging that "although it has retained the right to not
assign extra-curricular assignnents, that right must be exercised in a nanner
which is not arbitrary or capricious", the District argues that the record
establishes objective reasons for its refusal to reassign Yetter as Head
Westling Coach. Viewing the record as a whole, the District concludes that
the conpl aint should be dismissed inits entirety.

In reply to the District's brief, the NUE argues initially that:

The employer is clearly wthout adequate argument or logic to

overcone the existence, in the collective bargaining
agreenment, of the words: "No teacher (such as M. Yetter)
shall be . . . reduced in conpensation (such as having his

$2,830 per year wages as head westling coach rermoved from
his enploynment contract) w thout cause” (such as providing
M. Yetter with advanced warning, in witing, of alleged
deficiencies in the perfornmance of his westling coach
duti es, and the opportunity to inprove, particularly
considering his 29 years of experience as a westling coach
in Anery).

Beyond this, the NUE contends that the authority cited by the District is
irrelevant in this matter, since those cases did not address the phrase

"reduced in conpensation". G ting Comm ssion cases it believes are relevant to
this point, the NUE concludes that a denonstration of cause nust precede the
denial of the extra-curricular position at issue here. 5/ Article I X
Section E, 4, can not, in the NUE's view, be read as the District contends

wi thout violating the limting | anguage stated on the face of that provision.
The "nmain issue in this case", according to the NUE, is the Ilanguage of
Article I X, Section E, 5. This "sinple, declarative sentence" turns on the
term "conpensation", and that term according to the NUE, "is not qualified or
limted" and nust be accorded its intended breadth.

In reply to the NUE's brief, the District contends that "the Union nust
denonstrate that the parties have bargai ned |anguage which expressly affords
the sane contractual protections for a teacher's extra curricular assignments
as for the teacher's regular teaching position." The NUE has not done so in
this case, according to the District, because Article I X, Section E, 5, is
silent on this point, while Article V, Section A, and Article I X Section E, 4,
"expressly reserve to the Board the authority to nake (extra-curricular)
assignnents, and, in fact, to change such assignnents nmid-term" Responding to
the NUE' s assertion that it bargained individually with Yetter, the District
contends that it has bargained the right to assign extra-curricular activities
as it deenms appropriate, and the wage rates for those activities. The
"counseling” the District attenpted with Yetter "hardly rises to the level of
bar gai ni ng", according to the District. Beyond this, the District asserts that

if a violation is found in the present nmatter, "the Union has requested a
remedy which is beyond the Examiner's scope of authority in that the Union is
requesting back pay and reinstatenent"”. The District states its position on

this point thus:

Inherent in the Union's position is an acknow edgenent that the
only contractual renedy woul d be back pay. I f the Exam ner
were to conclude that the just cause standard applies to the
reduction of a teacher's extra curricular conpensation
resulting fromthe Board' s exercising its right to determ ne
extra curricular assignments, then it is the District's
position that the District could assign the teacher new extra
curricular duties so long as it did not reduce the teacher's
extra curricul ar conmpensati on.

The District concludes its reply brief by reasserting its request that the
conplaint be dismssed inits entirety.

DI SCUSSI ON

The conplaint poses alleged violations of Secs. 111.70(3)(a)l, 4 and 5,
St at s. The violation of Sec. 111.70(3)(a)l, Stats., asserted by the NUE is
derivative in nature. Thus, exam nation of the NUE s contentions focuses on
Secs. 111.70(3)(a)4, and 5, Stats.

The Alleged Violation O Sec. 111.70(3)(a)4, Stats.

Section 111.70(1)(a), Stats., defines "Collective bargaining" as the
"mutual obligation of a nmunicipal enployer . . . and the representatives of its

5/ Cting Lancaster Joint School District No. 3 et. al., Dec. No. 13016-A
(Fleischli, 6/75), aff'd Dec. No. 13016-B (WERC, 6/76); Wvyauwega Joint
School District No. 2 et. al., Dec. No. 14373-B (Henningsen, 6/77),
aff'd, Dec. No. 14373-D (WERC, 7/78).
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enmployes . . . to resolve questions arising under . . . an agreenent, wth
respect to wages, hours and conditions of enploynent". Section 111.70(3)(a)4,
Stats., enforces the duty defined in Sec. 111.70(1)(a), Stats., by making a
refusal of a municipal enployer to "bargain collectively with a representative
of a majority of its enployes" a prohibited practice. The duty defined and
enforced by the Muinicipal Enploynment Relations Act thus extends to the District
as a nunicipal enployer and to the NUE as the mgjority representative of the
bargai ning unit conposed of the District's teachers. In the absence of a valid
def ense, collective bargaining by a nunicipal enployer with individual menbers
of a bargaining unit is proscribed by Sec. 111.70(3)(a)4, Stats. 6/

The District contends that it was under no duty to bargain with the NUE
regarding Yetter's assignnent as Head Westling Coach either because it had
bargained the unfettered right to nake or not to make such assignnments or
because its offer to Yetter in late March of a one year assignnent in return
for his resignation at the end of the year was "counseling" which does not rise
to the |l evel of bargaining.

Nei t her defense asserted by the District is persuasive. The District is
correct that the duty to bargain during the term of an agreenent does not
extend to matters covered by the agreement. 7/ It can also be noted that the
statutory right to conpel bargaining can be waived by inaction on a |Iabor
organi zation's part. 8/ Neither principle of waiver is, however, inplicated by
the facts of this case. The 1987-89 agreenent does state the District's rights
to assign extra-curricular positions and the pay for those positions. The
wai ver by contract principle noted above is not applicable here since the NUE
seeks not to conpel bargaining on extra-curricular assignments or on how those
assi gnnents should be paid, but on how the previously negotiated provisions on
those points are to be applied to Yetter's situation. The issue posed, then,
is one of contract administration, not contract negotiation. Because the
contract contains no grievance procedure, there is no |anguage authorizing
Yetter to bargain as an individual with the District on how the contract
negotiated by the NUE and the District is to be applied to him There is,
then, no basis for a finding that the NUE has waived, by contract, its role as
the majority representative for Yetter on the issue of how the contract is to
be applied to his non-assignnment as Head Westling Coach. Nor is there
per suasi ve evi dence of waiver by inaction on the NUE's part. There is no basis
for a finding that the NUE was afforded the opportunity to represent Yetter at
the neeting when Norsted and Watt offered Yetter a one year assignnent as Head
Westling Coach in return for his resignation at the end of that year.
Manson's letter of May 18, 1989, establishes that the NUE has actively sought
to serve as Yetter's spokesnan.

Nor can the District's offer to Yetter of a one year assignnent as Head
Westling Coach in return for Yetter's resignation at the end of that year be

consi dered "counseling" as opposed to "bargaining". As noted above, the
1987-89 contract governs the District's rights to assign such positions, as
well as the conpensation for those positions. The base pay for the Head

Westling Coach position as well as a longevity paynent for Yetter's service in
that position had previously been negotiated by the NUE and the District.
These points can not persuasively be characterized as anything other than
"wages" within the neaning of Sec. 111.70(1)(a), Stats. Simlarly, the issues
on the District's right to deny Yetter the assignment of Head Westling Coach
can not persuasively be characterized as anything other than "questions arising
under . . . an agreenent, with respect to wages, hours and conditions of
employnent . . ." within the nmeaning of Sec. 111.70(1)(a), Stats. These
matters are, then, subjects falling within the statutory definition of
col l ective bargai ning and nust be characterized as such. Thus, the neeting of
late March between Yetter, Norsted and Watt, with no NUE representative
present, involved individual bargaining proscribed by Sec. 111.70(3)(a)4,
Stats.

The Alleged Violation of Sec. 111.70(3)(a)5, Stats.

The parties' |abor agreenment does not contain a grievance procedure, thus
there is no claim that the NUE has failed to exhaust the procedural
requi renents of the contractual grievance procedure. It is, then, appropriate
to exercise the Conmission's jurisdiction under Sec. 111.70(3)(a)5, Stats., to
determine if the District has violated the parties' 1987-89 collective
bar gai ni ng agreenment. 9/

The parties have cited a nunmber of contractual provisions as those
governing this dispute, but the parties' dispute essentially questions the

6/ See Col unbi a County, Dec. No. 22683-B (WERC, 1/87)

7/ See Cty of Richland Center, Dec. No. 22912-B (WERC, 8/86).

8/ See Racine Unified School District, Dec. No. 25283-B (VERC, 5/89).

9/ See Hayward Conmunity School District, Dec. No. 24259-C (WERC, 5/89).
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relationship of Articles IX and XI. Article XIl, Section B, 3, states the
District's general right to assign teachers "in positions with the school
systenf. Section C of Article XIl provides that this right to assign "shall be
limted . . . by the terns of this agreenent". The District's citation of
Article V, Section A, and Article I X, Section E, 4, do not pose independent
i ssues of contract interpretation here. Each section specifies the general
right to assign stated in Article XIl, Section B, 3, but neither is directly
applicable to the denial of the extra-curricular position posed here, and
neither grants the District a right to assign greater than that stated by
Article XIl, Section B, 3. Thus, the interpretive issue posed here is whether
Article I X, Section E, 5, linmits, within the nmeaning of Article XlI, Section C
the District's general right to assign under Article XlII, Section B, 3.

The determinative interpretive issue, then, is whether Article IX
Section E, 5, applies to the District's determination not to assign Yetter as
Head Westling Coach for the 1989-90 school vyear. Article XIl, Section B, 3,
is sufficiently broad to grant the D strict this right, and thus the
determnative issue focuses on whether Article I X, Section E, 5 limts this
right by requiring the District to denonstrate cause for its decision.

The resolution of this contractual issue is deternminative here because
the present record can not support a conclusion that the District has
denonstrated cause to deny Yetter the position of Head Westling Coach. The
Conmi ssion has noted that "notice and opportunity to renediate" are "inplicit"
in a just cause provision. 10/ In this case, Watt and Norsted noted that they
had expressed concerns over the westling programto Yetter over a considerable
period of time. These discussions, however, were not directed to Yetter to put
him on notice of deficiencies in his performance and to thus afford him the
opportunity to address those deficiencies. The discussions were those one
woul d expect concerned administrators to have with the head of a significant
extra-curricular programas a matter of course. Discussions sufficient to put
Yetter on notice of deficiencies in his performance did not occur until March
of 1989. Those discussions did not, however, culminate in an opportunity for
Yetter to address the deficiencies addressed by Norsted and Watt, but in the
late March neeting during which Yetter was afforded the opportunity to serve as
Head Westling Coach for one nore year in return for the subm ssion of a letter
of resignation at the end of that year. This afforded Yetter no opportunity to
"renmediate" his perfornance. Thus, the applicability of Article IX
Section E, 5, to Yetter is the deternminative issue here. Since the District
| acked cause to deny Yetter the assignnent, the essential issue nust be whether
the contract inposes that requirenent on the District.

This can not be resolved sinply by labeling the |anguage of Article I X
Section E, 5, clear and unanbiguous. The difficulty with the |anguage of that
section is traceable to the fact that the relationship of the section to an
extra-curricular assignment is unclear. This lack of clarity flows from the
fact that Article I X, Section E, 5 does not specifically nention extra-
curricular assignnents and the fact that extra-curricular assignnments have been
afforded a unique and problematic |egal status. In Richards, the Wsconsin
Suprene Court stated that a Board's denial of a co-curricular coaching
assignnent to a teacher did not constitute a "dismissal” within the neaning of
the governing collective bargaining agreenent. Arbitrators, and Conmmi ssion
exam ners have followed this distinction by determning the cause provision of
a contract does not necessarily extend to the denial of an extra-curricular
assi gnnent. 11/

The nost reliable guides for resolving ambiguous contract |anguage are
past practice and bargaining history, since each focuses on the conduct of the

contracting parties. Neither guide is available in this case, however. The
parties have not addressed, during collective bargaining, whether Article IX
Section E, 5, extends to the denial of an extra-curricular position. Beyond

this, the record affords no persuasive basis to conclude the parties have, by
practice, acknow edged that the District need not denonstrate cause to deny a
teacher an extra-curricular assignment. The essence of a past practice is the
agreenent nmanifested by the parties' conduct. 12/ The evidence of past
practice adduced in this case is insufficient to infer nutual understanding
between the District and the NUE Watt testified that the District has, on
numer ous occasions, denied an extra-curricular position to a teacher w thout
denonstrating, or being asked to denonstrate, cause for the denial. H s
general testinony does not, however, establish the specific circunstances of
these denials or any basis on which to infer the NUE was aware of the denials.

10/ Unified Joint School District No. 1, Cdty of Tomahawk et. al.,
Dec. No. 18670-D (WERC, 8/86) at 36.

11/ See authority cited at footnotes 3/ and 4/ above, and see The School
Board of Joint School District #1, Town and Village of Pewaukee,
Dec. No. 12737-A (Geco, 10/75), aff'd by operation of Taw, Dec. No.
12737-B (VERC, 10/75).

12/ For a general discussion of this point, see How Arbitration Wrks,
El kouri and El kouri, (BNA, 1985) at Chapter 12.
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Yetter was denied the position of Head Boys' Track Coach for the 1979-80
school vyear, but it appears Yetter either sought or willingly accepted this
deni al . The record does establish that the NUE was aware of the District's
denial of the position of Head Grls' Volleyball Coach to Judy Collier for the
1980-81 school year. Her letter of April 15, 1980, establishes, however, that
she accepted the District's decision. In sum the record will not support a
conclusion that the District and the NUE had, by practice, acknow edged the
inapplicability of Article IX Section E, 5, to the denial of an extra-
curricular position.

Resolution of the interpretive issue posed here turns ultimately on the
| anguage of Article I X, Section E, 5, viewed in light of other provisions of
the agreement and rel evant precedent. Although the relationship of Article IX
Section E, 5, to other agreement provisions can be characterized as anbi guous,
any view of its mandate that "No teacher shall be . . . reduced in conpensation
wi t hout cause" covers the $2,830 difference between Yetter's revised 1988-89
contract and his 1989-90 contract. This $2,830 difference is solely
attributable to the District's decision to deny him the assignnent of Head
Westling Coach. The comonly understood neaning of these ternms firnmy
supports the NUE s interpretation of the provision.
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Beyond this, the balance of Article I X indicates that Yetter nust be
considered a "teacher” within the meaning of Subsection 5 of Article IX
Section E, and that the coverage of that section can not be narrowly limted to
the classroom teaching assignment nade on his individual teaching contract.
Article I X, Section E, is entitled "Contracts". Subsection 4 of that section
refers to "Teacher <contracts" and specifies that such contracts "wll
list . . . extra-curricular activities assigned". The subsection also notes
that "(t)he teacher shall be notified . . . of any change". This indicates
that the word "teacher" is not intended to signal only an individual who
performs as a classroom instructor, but can signal extra-curricular work
performed by a contracted teacher. That Subsection 4 requires the inclusion of
extra-curricular assignnents on a "Teacher contract” also indicates that such
contracts are not to be narrowy restricted to teaching duties.

Beyond this, it must be noted that the 1987-89 agreenment conprehensively
covers the wages, hours and conditions of enploynent for District teachers.
Article | subsunes this point by recognizing the NUE as the nmjority
representative "on wages, hours, and conditions of enploynent" for teachers.
The word "teacher" thus connotes nore than "an individual performng classroom
i nstruction". In fact, the agreenent contains two extra-curricular wage
schedul es which provide a base rate and a longevity bonus for teachers who
perform such duties. Against this background, it is unpersuasive to give the
word "teacher"” in Article I X, Section E, 5, a |ess than conprehensive neaning.

In Lancast er the Commission expressly approved an Exami ner's
determnation that the sentence "No teacher shall be discharged, non-renewed,
reduced in rank or conpensation wthout just cause" required a school district
to denpnstrate just cause for denying extra-curricular coaching positions to
two teachers. 13/ O the cases cited by the parties, this is the nost rel evant

here. It nust be noted that the |anguage at issue in Lancaster is not
identical to that at issue here, which nakes no reference to a reduction "in
rank". However, the reasoning of the Exam ner in Lancaster, which was approved

by the Conmission, is applicable, and persuasive, here.

That the NUE' s interpretation of Article I X, Section E, 5, is persuasive
on the facts posed here is not to say the District has offered an inplausible
interpretation of that provision. The District's interpretation is forceful,
but ultinmately unpersuasive. The force of the District's argunents centers on
the precedent it argues nore than on the | anguage of the parties' agreenent.

Most significantly here, the District's interpretation reads the terns
"reduced in conpensation" out of existence. According to the D strict,
Article I X, Section E, 5, read in light of Section E as a whole, relates solely
to "the renewal of teacher contracts and teacher discipline." The terns
"reduced in conpensation", according to the District, apply only to the
cl assroom teaching salary and require that there be no suspensions w thout pay
unl ess cause can be denonstrated. This interpretation, at a mnimm makes the
"reduced in conpensation" reference superfluous, since Subsection 5 expressly
nmentions the suspension of a teacher, and it is unpersuasive to interpret that
reference to nean the District has contracted for the right to discipline a
teacher by a suspension with pay. Beyond this, restricting Section E solely to
discipline is not without difficulty. The Section is entitled "Contracts" not
"Di sci pline"; Subsection 4 expressly requires extra-curricular assignnents to
be included on contracts; and, even excluding Subsection5 two of the
remai ning five subsections deal with matters which can not involve discipline.

Even assumi ng Subsection 5 of Article IX, Section E, can be applied only

to disciplinary actions, the subsection still applies to the facts posed here.
The District's assertion that its denial of the Head Westling Coach position
to Yetter was non-disciplinary 1is unpersuasive. Watt's and Norsted's

testinony reveal that they respect Yetter's past service as a coach, and
continue to appreciate his ability as a teacher, but felt that the Westling
Program woul d be better served by a change in the Head Coach position. Thus,
they viewed the change as a nmmtter of policy, which was not intended to
personally slight Yetter. To characterize the denial of the position on the
present facts as non-disciplinary is, however, to nmake a distinction without a
difference. Watt testified that he felt the nunber of westlers was dropping
and that Yetter did not enjoy the rapport with student athletes he once had.
The sole "policy" change effected by the District for the program was to deny
Yetter the position of Head Coach. This "policy" choice is neaningless unless
it is assunmed Yetter's performance caused the reduction in nunbers and the |oss
of rapport. The record establishes, then, no broader policy issue than the
District's concern with Yetter's perfornance.

Beyond this, neither the |anguage of Article IX Section E, 5, nor the
District's conduct supports the assertion that the assignnent of Yetter as Head

Westling Coach was solely an annual assignnment. Article 1 X, Section E, 5,
addresses non-renewal, which is a process which is inplenented in one school
year to take effect in the next. In addition, although the District infornmed

Yetter the Head Westling Coach position for 1989-90 was open for bids, there
is no evidence that in any of Yetter's prior twenty-nine years of experience

13/ Cited at footnote 5/ above.
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the position had been so opened.

The mmjor persuasive force of the District's arguments flows from its
citation of precedent. The reasoning of those decisions can not be rejected as
flaned, but on review, those decisions are distinguishable from the situation

posed here. The District is correct that Richards shows the distinct |egal
status of an extra-curricular assignnent. The Richards court noted, however,

that the decision did not "render an opinion as to whether the failure to renew
a co-curricular assignnent could also be made subject to a grievance procedure
under the terns of a collective bargaining agreenent." 14/ This issue nust
turn on the facts of each case. Thus, Richards only prefaces the issue posed
here.

Most significantly here, none of the arbitral or exami ner cases cited by

the District involves the interpretation of the terms “"reduced in
conpensation". Abbotsford is the nost relevant of the decisions cited by the
District, for +the contract interpreted by the Arbitrator contained the
following sentence: "No teacher wll be disciplined or deprived of

pr of essi onal advantage wi thout just cause .

Wiile the dissimlarity of the |anguage construed in Abbotsford to that

at issue here, coupled with the Commssion's approval, in Lancaster, of
| anguage substantially the same as that posed here, undercuts the precedenti al
val ue of Abbotsford, certain other factors nust also be noted. First, the

terns "deprived of any professional advantage without just cause" have been
interpreted to apply to a school district's denial of a co-curricular
position. 15/ Beyond this, the situation in Abbotsford was factually
di stinguishable from that at issue here, and the distinction is significant.
As Arbitrator Mieller noted:

In this case, the co-curricular assignnents were specifically
divorced from the individual teacher contracts during the
1984-85 contract negoti ati ons between the parties. 16/

Muiel | er detail ed the factual background to this point thus:

(P)rior to 1984-85, the co-curricular assignnent to which a
teacher was assigned was included in and nade a part of the
i ndi vi dual teacher contract. The evidence reveals that
pursuant to the Union's request and suggestion, reference to
such co-curricular assignnents was removed from inclusion in
the individual teaching contract and was set forth in a

14/ 58 Ws. 2d at 460b.

15/ See Joint School District No. 1, t of Rice Lake et. al .,
Dec. No. 18651 (Mal amud, 4/ 81), aff'd by oper ati on of [ aw,
Dec. No. 18561-A (VERC, 5/81).

16/ Dec. No. WERC A/ P M 87-287 at 19.
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separate docunent entitled "Extra-curricular Assignments," which
docunents were issued annual ly. 17/

Thus, Arbitrator Mieller did not address what the ternms "deprived of
pr of essi onal advant age" nean, but focused on whether the ternms, in light of the
facts noted above, applied to extra-curricular assignments at all. In this
case, Article I X, Section E, 4, requires that extra-curricular assignnents be
listed on the teacher's individual teaching contract. This fact puts the cause
provisions of Article I X, Section E, 5, directly in issue, for the teaching and
extra-curricular contracts can not be separated as they were in Abbotsford
Thus, while the Arbitrator's decision in Abbotsford poses considerable points,
that decision is not applicable to the facts posed here.

17/ I bid., at 16.
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Before closing, it should be noted that the parties have disputed the
al l ocation of the burden of proof. This point is problematic in the present
matter since the Conmission allocates the Sec. 111.07(3) Stats., burden of
proof differently in cases of discipline under a just cause provision than in
cases of contract interpretation. 18/ G ven the parties' dispute on whether
the denial of the position at issue here was disciplinary or not, this point is
potentially troubl esone. Burden of proof becones significant, however, only in
cases in which both parties have sustained their burdens to conme forward with
evi dence, all the evidence has been introduced, and doubt remains on the issue
to be resolved. 19/ In this case, placing the burden of proof on the NUE would
not change the concl usions stated above.

In sum Section E, 5, of Article IX limts, wthin the neaning of
Article XIl, Section C, the District's right, under Article XIl, Section B, 3,
to deny Yetter the assignment of Head Westling Coach for the 1989-90 school
year. Because the District has not denobnstrated cause for that denial, the
denial violates Article I X, Section E, 3, and thus Sec. 111.70(3)(a)5, Stats.

The |ssue of Renedy

The bulk of the remedy entered above does not require extensive
di scussi on. The posting of a notice has been included to highlight the
District's duty to bargain with the NUE as the majority representative of
teachers on issues of contract admnistration, and to renedy any chilling
effect the District's individual bargaining with Yetter nmay have had on other
unit menbers. The general nmke-whole renedy entered above does not pose
di sputed points, with two exceptions.

The first area of dispute posed in the nake-whole award is the order of
rei nst at ement . The District, with considerable persuasive force, urges that
Yetter's reinstatenent to the position of Head Westling Coach can not be made
without violating the District's contractual rights of assignnent. Article IX
Section E, 5, does refer to a reduction in conpensation, which signals a
nonetary remedy. |t does not, however, follow fromthis that the only nmeans to
remedy the District's violation of the agreement is nonetary in nature. The
District reduced Yetter's conpensation by denying him the position of Head
Westling Coach, not by reassigning him The District may well have rights of
assignnent it has not exercised regarding Yetter. Such rights, if any, are not
posed here. The District did not choose to take any assignnent action toward
Yetter other than to deny him the position of Head Westling Coach for the
1989-90 school year. The renmedy ordered here addresses the action the District
actually took, and can not address actions the District mght have taken, but
chose not to take. To award Yetter a nonetary paynent without reinstatenent
woul d be to condone the District's violation of Article IX, Section E, 5.

Beyond this, it can be noted that the Comm ssion, in Lancaster, nodified
the Examner's Order by not ordering the Board to reinstate one of the affected
teachers to the coaching position at issue, but by ordering the Board to grant
the teacher, upon request, a hearing "(t)o determ ne whether the collective
bar gai ni ng agreenent has been violated." 20/ The Board, in that case, chose to
argue "the unfettered right with respect to the selection of coaches". 21/
This is not the case here, since the District declined a proposed stipulation
by the NUE to linmit the evidentiary record to that point. 22/ Thus, a hearing
on cause for the denial is inappropriate here, since that point was litigated
at the Cctober 5, 1989, hearing.

18/ See Tomahawk cited at footnote 10/.

19/ For a general discussion of this point, see McCorm ck On Evidence (1972)
at Chapter 36.

20/ Dec. No. 13016-B at 6.

21/ I bid., at 5.

22/ See transcript at 46-47.
-17- No. 26138-A



The second area of dispute concerns the NUE' s request for its litigation
costs. What ever basis for an award of litigation costs exists in Conm ssion
case law is traceable to a concurring opinion in Mudison Schools. 23/ That
concurrence refers to "exceptional cases where an extraordinary renedy is
justified." 24/ The present nmatter poses two plausible, good faith views of
anmbi guous contract |anguage. Thus, the Order entered above includes no award
of the NUE's litigation costs.

Dated at Madi son, Wsconsin this 19th day of February, 1990.

By

Ri chard B. MLaughlin, Exam ner

23/ Dec. No. 16471-D (WERC, 5/81), cited with approval in Rock County,
Dec. No. 23656 (WERC, 5/86).

24/ Cted in footnote 3/ at 9 of Rock County, Dec. No. 23656 (VERC, 5/86).
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