STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

DI STRI CT 10, | NTERNATI ONAL ASSCCI ATl ON
OF MACHI NI STS AND AEROSPACE WORKERS,

Conpl ai nant , Case 13
: No. 40785 Ce-2071
VS. : Deci sion No. 26144-A
BRANDT, | NC., :
Respondent .
Appear ances:

Previant, GColdberg, Uelnmen, Gatz, MIller & Brueggenan, S.C., Attorneys
at Law, by M. Mitthew R Robbins, 788 North Jefferson Street,
M | waukee, Wsconsin 53202, for the Conpl ai nant.

Quarles and Brady, Attorneys at Law, by Messrs. David B. Kern and
Donal d L. Schri efer, 411 East Wsconsin Avenue, M T waukee,
Wsconsin 53202, for the Respondent.

Kelly and Haus, Attorneys at Law, by M. WIIliam Haus, 121 East WI son
Street, Madi son, Wsconsin 53703-3422, for Joann Christian.

ORDER

Conpl ai nant having on June 24, 1988 filed a conplaint with the Wsconsin
Enpl oynent Rel ati ons Commi ssion alleging that Respondent had discharged Joann
Christian without just cause and had thereby committed unfair |abor practices
wi thin the meaning of Secs. 111.06(1)(a)(d) and (f), Stats.; and hearing having
been held in abeyance by Examiner Jane B. Buffett pending settlenent
di scussions between the parties; and Conplainant having on August 30, 1989,
advi sed Examiner Buffett in witing that "we hereby request wthdrawal wth
prejudice of the unfair |abor practice charge filed in the above matter. This
request is submtted pursuant to a private settlement agreenent entered into
between the parties"; and on August 31, 1989, the Exami ner having received a
Motion for Intervention filed on behalf of Joann Christian which asserted inter
alia that Christian had an interest in the above matter which was divergent
from the existing parties; and Examiner Buffett having on Septenber 6, 1989,
i ssued an order Dismssing Conplaint based upon her conclusion that "the prior
wi thdrawal of the conplaint elimnated the controversy within the neaning of
Sec. 111.07, Stats., and precluded any ruling on said notion (to intervene)";
and Joann Christian having, on September 12, 1989, filed a petition with the
Conmi ssion seeking review of the Examiner's Oder pursuant to Sec.
111.07(4)(a), Stats.; and the parties and Joann Christian thereafter having
filed witten argunent in support of and in opposition to the petition, the
last of which was received on COctober 31, 1989; and the Comm ssion having
consi dered the matter and being fully advised in the prem ses, nmkes and issues
the follow ng

ORDER

1. That the Order Dismissing Conplaint is set aside.



2. That the matter is remanded to the Examiner for a ruling on the
nmerits of the Mdtion For Intervention and, if appropriate, further
pr oceedi ngs.

G ven under our hands and seal at the City
of Madi son, Wsconsin this 21st day of
Decenber, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A. Henry Henpe /s/
A. Henry Henpe, Chairnan

Her man Tor osi an /s/
Her man Tor osi an, Conm ssi oner

WIlliamK. Strycker /s/
WIliam K. Strycker, Conm ssioner

No. 26144-A



BRANDT, | NC

MEMORANDUM ACCOVPANYI NG ORDER

POSI TI ONS OF THE PARTI ES

Joann Christian

Christian asserts that the Exam ner erred when she refused to consider
the Conplainant's Mtion For Intervention because it was filed one day after
she received Conpl ai nant's request that the conplaint be dismssed. Christian
argues that such requests are not "self-operational", and contends that the
Exanminer's own Order is rendered superfluous if the Examiner is correct as to
the applicable law. Christian alleges that the conplaint continues to exist
until dismssed by an order. Christian further asserts that other parties in
i nterest should be given notice of a request for disnissal and an opportunity
to respond before any order is issued by an Exam ner or the Conmm ssion

Cting Sec. 111.07(2)(a), Stats., Christian argues that a conplaint can
be amended by the addition of a party "at any time prior to the issuance of a
final order based thereon." Thus, Christian contends that until a final order
was issued, a Motion For Intervention would be tinely even though it was filed
after receipt of a request that a conplaint be dismssed. Therefore,
Christian urges that the Motion For Intervention was tinely filed because the
Exani ner had not issued an order based upon the Conplai nant's withdrawal
request.

G ven the foregoing, Christian asks that the Conm ssion vacate the
Exami ner's Order.

Respondent and Conpl ai nant

Respondent urges the Commission to affirmthe Examiner. It argues that
Christian's position rests on the proposition that the Comm ssion may refuse
to dismiss a conplaint once the party filing same has requested that it be
wi t hdrawn. Respondent asserts that there is no authority for this
proposition. Respondent contends that Christian's remedy, if any, is limted
to the filing of a conplaint alleging that the Conpl ai nant breached its duty
of fair representation when it negotiated a settlement agreement wth
Respondent whi ch included the obligation to seek dism ssal of the conplaint.

Conpl ai nant asserts that absent a claimthat it has breached its duty of
fair representation, Christian should not be allowed to seek to overturn the
settl enent agreenent which Conplainant, as Christian's exclusive
representative, reached with Respondent.

DI SCUSSI ON

The issue before us is linmted to a determ nation whether Christian's
Motion For Intervention was tinmely filed. The Exani ner concl uded that the
Motion was not tinely because the Sec. 111.07 "controversy" ended when she
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recei ved Conpl ainant's request for "withdrawal with prejudice" of the unfair
| abor practice conplaint.

The instant conplaint was filed under Section 111.07 of the Wsconsin
Enpl oyment Peace Act (WEPA), which states in pertinent part:

(1) Any controversy concerning unfair |abor
practices nay be subnmitted to the comm ssion in the
manner and with the effect provided in this
subchapt er, but nothing herein shall prevent the
pursuit of legal or equitable relief in courts of
conpetent jurisdiction

(2)(a) Upon the filing with the conmi ssion by
any party in interest of a conplaint in witing, on a
form provided by the conm ssion, charging any person
wi t h havi ng engaged in any specific unfair |abor
practice, it shall nmail a copy of such conplaint to
all other parties in interest. Any other person
claimng interest in the dispute or controversy, as an
enpl oyer, an enploye, or their representative, shal
be made a party upon application. The conm ssion may
bring in additional parties by service of a copy of
the conplaint. Only one such conplaint shall issue
agai nst a person with respect to a single controversy,
but any such conplaint nay be anended in the
di scretion of the conmission at any tine prior to the
i ssuance of a final order based thereon

Wil e neither Sec. 111.07, Stats. nor the adm nistrative code applicable
to WEPA address the issue of withdrawal, the adm nistrative code provisions
applicable to the Municipal Enpl oynent Rel ations Act (MERA) and the State
Enpl oynent Rel ati ons Act (SELRA) are instructive. ERB. 12.02(4) which is
applicable to prohibited practice conplaints filed under MERA and
ERB. 22.02(4) which is applicable to unfair |abor practice conplaints filed
under SELRA both provide as foll ows:

(4) W THDRAWAL. Any such conpl aint may be w t hdrawn
at any tine prior to the issuance of a final order
based thereon, upon notion granted by the Conmi ssion
(Enphasi s added.)

Under these administrative code provisions, it is our view that the
conpl ai nt proceeding continues to exist unless and until the Comission or its
appoi nt ed exami ner issues an order granting a w thdrawal request. 1/ As we
find no basis for concluding that wi thdrawal requests under the WEPA should be
dealt with differently than those under MERA or SELRA, 2/ we concl ude that
until an exam ner or the Conmi ssion acts upon a w thdrawal request, the
di spute or controversy continues to exist and a notion to intervene may tinmely
be filed. Thus, we have set aside the Examiner's Order and renanded the
matter to her for a ruling on the nmerits of the nmotion. Qur order should not
be read as expressing any view as to the nerits of the Mdtion

Dat ed at Madi son, Wsconsin this 21st day of Decenber, 1989.

See City of Green Bay, Dec. No. 10697-A (WERC, 12/71); Cty of Superior, Dec. Nos. 10681-A, B
(Fleischli, 12/71); Gty of Wsconsin Rapids, Dec. No. 14095-B (VWERC, 8/76).

As both MERA and SELRA conplaints are procedurally governed by Sec. 111.07 (see Secs.
111.70(4)(a) and 111.84(4), Stats., respectively), the adnministrative code provisions as to MERA
and SELRA conpl aints nust be consistent with Sec. 111.07, Stats.
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W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A. Henry Henpe /s/
A. Henry Henpe, Chairnman

Her man Tor osi an /s/
Her man Tor osi an, Conm SsSi oner

WlliamK. Strycker /s/
WIlTiamK. Strycker, Comm ssioner
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