STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

DI STRI CT 10, | NTERNATI ONAL ASSCCI ATl ON
OF MACHI NI STS AND AEROSPACE WORKERS,

Conpl ai nant,
VS. Case 13
: No. 40785 Ce-2071
BRANDT, | NC., : Deci sion No. 26144-C
Respondent . :

ear ances:
Previant, Gol dberg, Uelnmen, Gatz, MIller & Brueggenan, S.C., Attorneys at
Law, by M. Mitthew R Robbins, 788 North Jefferson Street,

M | waukee, Wsconsin 53202, for the Conpl ai nant.

Quarles and Brady, Attorneys at Law, by Messrs. David B. Kern and Donal d
L. Schriefer, 411 East Wsconsin Avenue, M1 waukee, Wsconsin 53202,
for the Respondent.

Kel |y and Haus, Attorneys at Law, by M. WIIliam Haus, 121 East W/ son
Street, Madi son, Wsconsin 53703-3422, for Joann Christian.

ORDER GRANTI NG MOTI ON FOR | NTERVENTI ON

On Decenber 21, 1989, the Wsconsin Enployment Rel ations Conmi ssion set
aside the Oder of Examiner Jane B. Buffett in which she dismssed the
Conpl aint in the above-captioned matter. The Conmi ssion remanded the matter to
the Examiner for a ruling of the nerits of the Mdtion for Intervention, and, if
appropriate, further proceedings. The Exami ner, having considered the matter
and being fully advised in the prem ses, nakes and issues the follow ng

ORDER

The Motion for Intervention of Joann Christian is hereby granted.

Dat ed at Madi son, Wsconsin this 30th day of January, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Jane B. Buffett, Exam ner

BRANDT, | NC.
MEMORANDUM ACCOVPANYI NG ORDER
BACKGROUND
District 10, International Association of Mchinists and Aerospace
Wrkers, (hereinafter, Union), on June 24, 1988, filed a conplaint with the
Wsconsin Enpl oynent Rel ations Commission alleging that Br andt, I nc.

(hereinafter, Brandt), had discharged Joann Christian w thout just cause and
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had thereby commtted unfair |abor practices within the nmeaning of the
Wsconsi n Enpl oynent Peace Act. The Conm ssion appointed Exam ner Jane B.
Buffett, a nenber of its staff to act as Examiner, to make and issue Findings
of Fact, Conclusions of Law and Order pursuant to Sec. 111.07, Stats. Hearing
was held in abeyance pending settlement discussion between the parties. On
August 30, 1989, the Examiner received the followi ng |etter from Conplai nant:

On behalf of District No. 10, |I.AMAW, and JoAnn
Christian, we hereby request w thdrawal wth prejudice
of the unfair |abor practice charge filed in the above

matter. This request is submtted pursuant to a
private settlenent agreenent entered into between the
parti es.

On August 31, 1989, the Examiner received a Mtion for Intervention on behal f
of Joann Christian. On Septenber 6, 1989, the Examner issued an Oder
Di smi ssing Conpl ai nt which included the foll owi ng footnote:

On August 31, 1989 a notion for intervention was filed on

behalf of Gievant Joann Christian. The prior
wi t hdrawal of the conplaint elimnated the controversy
within the nmeaning of Sec. 111.07, Stats., and

precluded any ruling on said notion.

Christian appealed the Order to the Conmi ssion. On Decenber 21, 1989, the
Conmi ssion concluded a Mdtion for Intervention may be tinely filed until the
Exami ner or the Commission acts upon a w thdrawal request. Accordingly, the
Conmi ssion set aside the Order Dismssing Conplaint and renanded the natter to
the Examiner for a ruling on the nerits of the Mtion.

POSI TI ONS OF THE PARTI ES

Conpl ai nant Uni on requests that the Examiner enter an order granting its
request for withdrawal and denying the Mtion for Intervention. It contends
that an individual grievant may not pursue a breach of contract action where
the bargaining representative has settled the grievance unless the grievant
clainms that the Union has breached its duty of fair representation.

Respondent Brandt opposes the Mtion for Intervention on the grounds that
Christian should not be allowed, by way of intervention, to undo the settlenent
she has authorized the bargaining representative to make on her behal f. Brandt
agrees with the Union that Christian's only renedy would be to allege the Union
breached its duty of fair representation, which she has not done.

Christian, the proposed intervenor, argues that any enploye has the right
to file a conplaint of unfair |abor practices with the Comm ssion. She argues
that the Union cannot block an individual enploye's access to the Conmi ssion.
She concedes that an individual enploye cannot successfully pursue a breach of
contract claim agai nst an enpl oyer when the grievance has been settled within
the contractual grievance procedure, but she contends that such |aw does not
govern this case since the Union and the Enployer did not resolve the grievance
within the franework of the grievance procedure, but rather resolved it after a
conpl ai nt was brought pursuant to Chapter 111, Stats.

DI SCUSSI ON
Regardi ng i ntervention, Sec. 111.07(2)(a), Stats., provides:

Upon the filing with the comm ssion by any party in
interest of a conplaint in witing, on a form provi ded
by the conmi ssion, charging any person wth having
engaged in any specific unfair |labor practice, it shall
mail a copy of such conplaint to all other parties in

i nterest. Any other person clainmng interest in the
di spute or controversy, as an enployer, an enploye, or
their representative, shall be nmade a party upon
application. (enphasis added).
Under the statute, then, intervenor status mnust be granted to an
applicant who: one, is an enployer, an enploye, or their representative; and,
two, clains interest in the dispute. Neither the Union nor Brandt dispute

Christian's enploye status nor her claim of interest in the dispute, and the
Examiner is satisfied that Christian neets the statutory requirenents for
i ntervention.

Both the Union and Brandt oppose intervention on the grounds that, under
the substantive law, Christian cannot prevail on such facts as are alleged.
The Examiner notes that intervention nust be granted to qualified applicants,
and the statute nakes no reference to the applicant's I|ikelihood of success
under the substantive | aw.
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Accordi ngly, the Exam ner has issued an Order Granting Intervention.

Dat ed at Madi son, Wsconsin this 30th day of January, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

Jane B. Buffett, Exam ner
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