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and
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Previ ant, Col dberg, Uelnen, Gatz, MIler & Brueggenan, S.C.,
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Rivercenter Drive, Suite 202, Ml waukee, W sconsin
53212, for the Conpl ai nant.

Quarl es and Brady, Attorneys at Law, by M. David B. Kern,
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Kelly and Haus, Attorneys at Law, by M. WIIliam Haus, 121
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FI NDI NGS OF FACT,
CONCLUSI ON O LAW AND ORDER

District 10, International Association of Mchinists and
Aer ospace Wrkers, herein, the Union, on June 24, 1988, filed a
complaint with the Wsconsin Enploynent Relations Conmm ssion
alleging that Brandt, Inc., herein the Conpany, had discharged
JoAnn Christian w thout just cause and had thereby violated the
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collective bargaining agreement and commtted unfair |abor
practices within the meaning of Secs. 111.06(1) (a) (d) and (f),
Stats. Hearing was held in abeyance pending settlenent
di scussi ons between the parties. The Union, on August 30, 1989,
advi sed Exami ner Jane B. Buffett, a nenber of the Conm ssion's
staff, in witing, that it requested withdrawal w th prejudice of
t he charge. On August 31, 1989, the Exam ner received a Mtion
for Intervention filed on behalf of JoAnn Christian. On Septenber
6, 1989, the Examner issued an Order Dismssing Conplaint based
on the conclusion that the Mtion For Intervention was precluded
by the prior request for wthdrawal. 9/ On Septenber 12, 1989,
Christian filed a petition for Conm ssion review of the Exam ner's
Order. On Decenber 21, 1989, the Conm ssion found the Mtion for
Intervention tinely, set aside the Examiner's Order, and renmanded
the matter to the Examner. 10/ On January 30, 1990, the
Exam ner granted the Mdtion for Intervention. 11/ On February
13, 1990, the Union renewed its request for wthdrawal. On
February 20, 1990, the Enployer filed a Mtion for Summary
Judgnent . The parties agreed that no evidentiary hearing was
necessary, and they were given opportunity to submt briefs and
reply briefs on both the request for withdrawal and the Mtion for
Sunmary Judgnent. On Septenber 4, 1990, the Exam ner denied the
Union's Motion to Wthdraw the conplaint, but did not rule on the
Motion for Summary Judgnment. 12/ On Septenber 21, 1990 the Union
filed a petition for review of the Examner's Oder Denying the
Motion to Wthdraw. On Novenber 28, 1990, the Conm ssion issued
an Order dismissing the Petition for Review 13/

1/ Dec. No. 26144.

2/ Dec. No. 26144-A.
3/ Dec. No. 26144-C.
4/ Dec. No. 26144-D.
5/ Dec. No. 26144-E.
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On April 22, 1991, the Exam ner denied the Mtion for Summary
Judgnent, finding that the parties disputed a material fact,
whet her a valid settlenent existed. 14/ Hearing on that question

was scheduled for July 9, 1991. At the comencenent of the
hearing the Intervenor-Conplainant noved that the Union attorney
be disqualified for an alleged conflict of interest. Hearing was

recessed and the parties were given opportunity to brief the
guestion of disqualification. On Septenber 30, 1991 the Exam ner
i ssued an Order 15/ denying the Mtion to Disqualify and setting
the matter for hearing. Hearing on the question of the settlenent
and the underlying alleged violation of contract was held on
Novenber 19, 1991, and February 13, & 14, 1992.

A transcript was prepared, the last volune of which was
received March 16, 1992. Al parties were given opportunity to
file briefs and reply briefs, the last of which was received June
15, 1992. On July 16 the Exam ner advised the parties the record
woul d be closed and the reply briefs would be exchanged by July
13, 1992.

The Exam ner, having considered the argunents of the parties
and being fully advised in the prem ses, issues the follow ng

FI NDI NGS OF FACT

1. Dstrict 10, International Association of Mchinists
and Aerospace Wrkers (herein, the Union), is a |abor organi zation
with offices at 624 North 24th Street, M| waukee, Wsconsin 53233.

2. JoAnn Christian (herein, the Intervenor or Christian)
is an individual fornerly enployed with the Conpany and a nenber
of the bargaining unit represented by the Union

3. Brandt, Inc. (herein, the Conpany) is an enployer wth
of fices at Watertown, W sconsin

4. The Union represents enployes of the Conpany for
pur poses of collective bargaining. The Union and the Conpany are
parties to a succession of collective bargaining agreenents. The

6/ Deci sion No. 26144-F.

7/ Deci sion No. 26144-G
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agreenment covering the relevant period contains the follow ng
provi si ons:

ARTI CLE 2
Managenent

2. 01. Except as ot herw se expressly
provided in this Agreenent, the rights of
managenent of the plant and the direction of
the working forces and of the general affairs
of the Conpany shall be vested entirely and
exclusively in the Conpany. These rights
shal | include, but not be limted to:

A The right to hire, transfer,
suspend and discharge for cause, or |layoff
due to lack of work.

ARTICLE 8
Seniority
8.03. An enployee shall cease to have
seniority if he:
- 4 -
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(b) is discharged by the Conpany for
j ust cause;

ARTICLE 12
Gievance Procedure
12. 01. Initially, an attenpt shall be
made to settle grievances between the
enpl oyee and the enployee's supervisor. At

the enployee's request, a Union Conmtteenman
may be present at this stage. Any grievances
not settled at this stage shall be presented
in witing by the Union Conmttee to the
appropri ate designated nanagenent personnel.
If not settled by the end of the second
working day from receipt of the grievance by
the aforesaid Conpany representative, then
the Union Commttee and the Conpany Conmittee
shall meet within four (4) days fromthe date
of presentation of the grievance as aforesaid
for further discussion of the grievance.

Al'l grievances and answers thereto shall
be presented in witing. Failure to appeal
grievances to the next step of the Gievance
Procedures within one week of receipt of
witten answer shall cause that grievance to
be deened satisfactorily settl ed.

12. 02. The parties agree that there
shall be no strike or |ockout during the term
of this Agreenent except that i f any
grievance has not been settled at the
conclusion of the Gievance Procedure, it
shall not be a violation of this Agreenent
for the Union to authorize a strike if the
grievance is one concerning the effect,
i nterpretation, application or claim of
breach or violation of this Agreenent. Such
strike authorization shall be in witing and
delivered to the Conpany at |east twenty-four
(24) hours prior to the conmmencenent of the

- 5 -
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strike. In the event of such an authorized
stri ke, the Conpany shall not discipline any
enpl oyee for lawful participation therein.

The agreenent does not provide for arbitration.

5. On Sept enber 18, 1987 the Conpany term nated
Christian's enpl oynent.

6. After Christian's term nation, Uni on Busi ness
Representative Gene Hooser had conversations wth Christian
regardi ng possible settlenments. On Septenber 25, 1987, the Union
grieved the discharge. The grievance was processed through the
contractual grievance procedure. After the third and final step
in the grievance procedure, the grievance renai ned unresol ved and
on Cctober 20, 1987, Conpany Director of Human Resources John
Johnson wote to Hooser to confirm that the Conpany's position
remai ned unchanged.

7. On June 24, 1988 the Union filed a Conplaint of Unfair
Labor Practices, alleging that the Conpany violated Sec.
111.06(1)(a), (d) and (f), Stats. by violating the contract by
di scharging Christian w thout just cause.

8. In md-Novenber, 1988, Hooser and Johnson engaged in
conversations regarding settlement of the grievance. On Novenber
14, 1988, Hooser wote to Johnson outlining the follow ng
settlenent possibilities:

Pursuant to our phone conversation on
Novenber 14, 1988, I am proposing the
following alternatives to settle the Jo Ann
(sic) Christian matter.

1) Return Jo Ann to work wth full
seniority and w thout back pay.

2) Pay Jo Ann one (1) year salary as
term nation pay.

3) Proceed to hearing before the
WE. R C.

Pl ease advi se.
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The Conmpany did not respond favorably to the proposals.

9. On January 24, 1989 Johnson wote to Hooser in response
to Hooser's request for docunents regarding the case. Johnson's
letter also offered to continue settlenent discussions.
Subsequent to the January 24, 1989 letter, Hooser and Johnson
engaged in tw or three telephone conversations regarding

settl ement. Johnson offered $10,000 in settlenent. Hooser
contacted Christian who agreed to the $10,000; Hooser and
Christian did not nmention any other term of the agreenent. On

sonme date between January 24 and February 14, 1989, Hooser then
t el ephoned Johnson and Hooser and Johnson agreed that the Conpany
woul d pay Christian $10,000 and the nmatter would be resolved
Bot h Johnson and Hooser believed they had entered into an oral
agreenment at the tine. Hooser continued to comunicate wth
Christian because he wanted her to be confortable with the terns
of the settlenent.

10. A docunent nenorializing the settlenent was drafted by
the Conpany's attorney, David Kern and transmtted to Johnson and
Uni on Attorney Matthew Robbins and Hooser on February 14, 1989
After reviewing the docunent, Hooser requested mnor changes in
t he | anguage of the docunment. An exanple of the requested change
is the insertion of the phrase "to the extent permtted by |aw
into the foll ow ng sentence:

In consideration of the prom ses contained
herein, Christian and the Union, to the
extent permtted by law, have released and
forever discharged,....

The revi sed docunent read as foll ows:
SETTLEMENT AGREENMENT AND RELEASE

VWHEREAS, JoAnn Christian ("Christian")
was di schar ged by Br andt , I nc. ("the
Conpany") on or about Septenber 18, 1987; and

VWHEREAS, Christian thereafter filed a
grievance wunder the collective bargaining
agreenment in effect between the Conpany and
her collective bargaining representative,
District No. 10, I.AMAW ("the Union"),
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and

VWHEREAS, t he gri evance remai ned
unresolved and the Union, on behalf of
Christian, filed an wunfair |abor practice
conpl ai nt with the Wsconsin Enpl oynent
Rel ati ons Comm ssion on June 24, 1988, Case
#13, No. 040785, Ce-2071, alleging that the
Conpany breached the collective bargaining
agreement by termnating Christian without
j ust cause, and

VWHEREAS, the Conpany has deni ed and does
deny that it breached the collective
bargai ning agreenent or in any other mnanner
violated the rights of Christian under the
af orenent i oned col l ective bar gai ni ng
agreenent; and

VWHEREAS, recovery by Christian and the
Union is uncertain, and it is the desire of
Christian, the Union, and the Conpany to
fully and conpletely settle all of these
matters in their entirety;

NOW THEREFORE, Christian, the Union,
and the Conpany do hereby finally, fully and
completely settle all of these matters as
fol | ows:

1. Neither the Conpany's signing of
this Agreenment nor any actions taken by the
Conpany toward conpliance with the terns of
this Agreenent constitute an adm ssion by the
Conpany that it has breached the collective
bargai ning agreenent or in any other mnanner
violated the rights of Christian or any other

enpl oyee.

2. Upon execution of this Agreenent,
Christian and the Union wll imediately
request wi t hdr awal and di sm ssal with
prejudice of the unfair labor practice

conpl ai nt presently  pendi ng before the

- 8 -
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Wsconsin Enploynment Relations Comm ssion
Case #13, No. 040785, Ce-2071, said request
for withdrawal to be executed at the tine of
execution of this Agreenent and attached
hereto and made a part hereof as Exhibit A

3. Upon execution of t he
aforenmentioned request for wthdrawal wth
prejudice, the Conmpany will pay to Christian
back wages in the anmount of Ten Thousand
Dol | ars ($10, 000. 00), | ess deducti ons
required by | aw

4. In consideration of the promses
contained herein, Christian and the Union, to
the extent permtted by |law, have released
and forever di schar ged, and by these
presents, for thenselves, Christian's spouse,
heirs, successors and assigns, executors,
attorneys and representatives of any kind, do
hereby release and forever discharge the
Conpany, its enployees and former enployees,
its associ at es, affiliates, parents,
subsi di ari es, and its representatives,
of ficers, agents, successors and assigns and
each of them of and fromany and all cl ains,

demands, rights, liabilities, grievances, and
causes of action of whatsoever kind or
nat ur e, known or unknown, foreseen or
unf or eseen, ari sing, having arisen, or

hereinafter arising out of, or by virtue of,
or in connection with, Christian's enploynent
with the Conpany prior to the date of this
Agr eenent . Christian, in further
consi deration of the promses contained
herein, agrees and consents to the dism ssal
with prejudice of the unfair |abor practice
charge currently pending agai nst the Conpany
with the Wsconsin Enpl oynent Rel ati ons
Commi ssi on, Case #13, No. 040785, Ce-2071 and
with respect to her enploynent by the Conpany
prior to the date of this Agreenent, agrees
not to pursue or file any further charges or
claims or grievances or to conmmence any

-9 -
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actions of any kind agai nst the Conpany.

5. Consi dering the voluntary nature of
this settlenent, Christian and the Union
further agree that the existence and terns of
this settl enent are and shal | remain
confidential.

6. Christian hereby waives any claim
to or right of reinstatenment wth the
Conpany.

7. Christian hereby acknow edges that
she has read the foregoing docunent,
understands its contents, and agrees to its
terms and conditions of her own free wll
She acknow edges that she has nmde an
i ndependent investigation of the facts and
does not rely on any statenents or
representations by the Conpany, its agents,

or representatives, ot her t han t hose
explicitly set forth above, in entering into
this Settlenment Agreenent and Rel ease. She
understands that this Settlenment Agreenent
i ncl udes a final gener al rel ease (as
permtted by law) and that she can make no
further claim against the Conpany, its

officers, or its enployees, for any clains
havi ng connection with the events covered
her ei n.
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She wants no further claim

Dat e JoAnn Chri stian

D STRICT NO 10, . AMA W

Dat e Gary Hooser
Aut hori zed Representative

L Dat e Mat t hew R Robbi ns
Attorney for District No. 10,
l. A M A W
BRANDT, | NC.

L Dat e Aut hori zed Representative

DAVI D B. KERN

Dat e Quar | es & Brady
Attorneys for Brandt, Inc.

11. On February 27, 1989 Hooser signed the agreenent and
shortly thereafter transmtted it to Christian. When Christian
reported that she had not received it, he sent an additional copy
on March 15, 1989 with the foll ow ng cover letter:

Enclosed are two copies of a release
whi ch nust be signed in order to finalize the

Settlenent with Brandt. As soon as you sign
and return themto nme, I wll forward themto
the conpany's attorney and Brandt wll then

i ssue a check for the settl enent.

If you have any questions, please give

- 11 -
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nme a call.

In oral conmunication, Hooser suggested to Christian that she
m ght want to review the docunment with counsel.

12. On July 10, 1989 Hooser sent additional copies of the
settl enent docunent to Christian with the follow ng cover letter:
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Encl osed are the docunents you requested
by tel ephone on June 30th, 1989.

Sorry about the delay, | was off work
the week of the 4th of July.

Pl ease be advised that based upon your
aut hori zed settl enent proposal to the Conpany
and their acceptance of sane, the Union plans
no further action in this matter.

13. On July 25, 1989 Hooser sent Christian the follow ng
letter:

Pl ease advise as to what you intend to

do with the settlenent agreenent | sent you.

It is necessary that | have your reply so
that | can report the outcome of this case to
t he W sconsin Enpl oynent Rel ati ons

Conmmi ssi on.

14. Christian never signed the "Settlenent and Release"
referenced in Finding 11, above. She objected to being held to
confidentiality and she wanted to prove she was not guilty. The
Conpany's representative did not sign the settlenent. Christian
did not receive the $10,000 provided for by the settlenent.

15. On August 28, 1989 the Union wote to the Comm ssion
requesting to withdraw the conplaint referenced in Finding 7,
above. On August 29, 1989, Hooser sent a copy of the w thdrawal
to Johnson's successor, Ed Opperud with the follow ng cover
letter:

Enclosed is a copy of a withdrawal of
the charge with the WRC in the JoAnn
Christian case.

I f you have any questions, please do not
hesitate to contact me.

16. On Cctober 1, 1990, Intervenor adopted the Conplaint
and noved to anend to add the follow ng paragraph:

#. Joann Christian, |ntervenor-Conplai nant,

- 13 -
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was, at all times materi al her et o, an
enpl oyee of the Enployer and a nenber of the
bargaining unit covered by the collective
bar gai ni ng agreenent described in paragraph 3
of the Conplaint. Her address is North 336
Dewey Lane, Watertown, Wsconsin 53094.
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CONCLUSI ON OF LAW

The Union and the Conpany reached a legally binding

settlenent of the dispute involving the alleged breach of contract

in

m d- February, 1987, thereby resolving the subject of the

Conpl aint of Unfair Labor Practices filed
June 24, 1988.

ORDER 8/
The Conpl ai nt shoul d be, and hereby is, dismssed.
Dat ed at Madi son, Wsconsin this 16th day of COctober, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

By_ Jane B. Buffett /s/
Jane B. Buffett, Exam ner

8/

Any party may file a petition for review with the Comn ssion
by following the procedures set forth in Sec. 111.07(5),
Stats.

Section 111.07(5), Stats.

(5) The comm ssion nmay authorize a conm ssioner or
exam ner to nmake findings and orders. Any party in interest
who is dissatisfied with the findings or order of a
commi ssi oner or examner may file a witten petition with the
commi ssion as a body to review the findings or order. If no
petition is filed within 20 days fromthe date that a copy of
the findings or order of the conm ssioner or examner was
mailed to the | ast known address of the parties in interest,
such findings or order shall be considered the findings or
order of the conm ssion as a body unless set aside, reversed
or nodified by such conm ssioner or examner wthin such
time. If the findings or order are set aside by the

- 15 -
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conm ssioner or examner the status shall be the sane as
prior to the findings or order set aside. If the findings or
order are reversed or nodified by the conm ssioner or
examner the time for filing petition with the comm ssion
shall run from the tinme that notice of such reversal or
nodi fication is mailed to the last known address of the
parties in interest. Wthin 45 days after the filing of such
petition with the conm ssion, the comm ssion shall either
affirm reverse, set aside or nodify
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8/

(Cont i nued)

such findings or order, in whole or in part, or direct the
taki ng of additional testinony. Such action shall be based on
a review of the evidence submtted. If the conmssion is
satisfied that a party in interest has been prejudiced
because of exceptional delay in the receipt of a copy of any
findings or order it nmay extend the tine another 20 days for
filing a petition with the comm ssion
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BRANDT, | NC

VEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ON O LAW AND ORDER

BACKGROUND

This case has an extensive procedural history which is
recited in detail in the jurisdictional preface, above.

At this point in the proceedings, the Union, which originally
filed the conplaint alleging the Conpany had violated the
collective bargaining agreenent by discharging JoAnn Christian
16/, has sought and been denied the right to wthdraw the
conpl ai nt . JoAnn Christian has been granted Intervenor-
Conpl ai nant st at us. The Intervenor has adopted the Union's
conplaint, noving to anmend by only the addition of Christian's
nane, address and nenbership in the bargaining unit. 17/ The
Conpany and the Union argue there is no issue because the

9/ The conplaint cited violations of Secs. 111.06(1)(a), (d) and
(f), Stats., Although Sec. 111.06(1)(d) Stats., prohibits the
refusal to bargain, the gravamen of the conplaint stated in
the pleadings and referred to in the argunents of the parties
is that the Enployer violated the «collective bargaining
agreenent by discharging the grievant w thout just cause, and
no factual allegations were nade regarding any refusal to
bar gai n. Section 111.06(1)(a) Stats., prohibits enployers
from interfering, restraining or coercing enployes in the
exercise  of protected rights, i ndependent |y, or in
conjunction with other prohibited acts; no allegations of
actions independent of the alleged breach of contract that
would violate Sec. 111.06(1)(a) Stats., were nmade in the
conpl ai nt . Accordingly, the instant conplaint is concluded
to be an allegation of a violation of Sec. 111.06(1)(f).

10/ On Septenber 4, 1990, Decision No. 26144-D the Exam ner
directed the Intervenor to either adopt the original
conplaint or nove to anmend it. Intervenor's notion to amend
related solely to the addition of the paragraph noted above
and set is forth at Finding 16. That notion was granted at
the July 9, 1991 hearing, TR 5.

- 18 -
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grievance was resolved by a valid settlenent agreenent. That fact
was di sputed by Intervenor in her briefs on the Mdtion for Sunmary
Judgnent . Subsequently hearing was held on the question of the
exi stence of a valid settlenment agreenment as well as the facts
related to the underlying allegation that the Conpany violated the
collective bargaining agreenment by term nating Christian wthout
j ust cause.
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PCSI TI ONS OF THE PARTI ES

The Uni on

The Union asserts the alleged unfair |abor practice was in
fact an alleged breach of the contract, which the Union can settle
wi t hout authorization from any individual enploye. The Uni on
asserts that absent a breach of the duty of fair representation,
an individual enploye cannot pursue an action agai nst an enpl oyer
for breach of contract.

In its brief following hearing, the Union reasserted its
position regarding the Union's right to settle grievances and
further argues that the instant grievance was settled during the

tel ephone call in which the business representative and the
enpl oyer's representative reached oral agreenent. Christian's
signature was required as a release as a condition upon which she
would receive the agreed wupon noney settlenent, but the

requirenent of a signature did not give her the authority to
overrul e the agreenent.

The | nt er venor - Conpl ai nant

The Intervenor argues the filing of the original unfair |abor
practice conplaint indicated the exhaustion of the grievance
procedure and changed the nature of the proceeding to give the
i ndi vi dual enpl oye an independent role under Sec. 111.07, Stats.
Havi ng been granted I ntervenor-Conpl ai nant status, the Intervenor-
Conpl ai nant asserts it cannot be treated as if it had a second
class rol e by now bei ng di sm ssed.

In its brief following hearing, the Intervenor asserts there
was no final and binding settlenment of the dispute. By its terns,
the agreenent becane effective upon its execution; the Union's
obligation to withdraw the unfair |abor practice conplaint and the
Conpany's obligation to pay Intervenor the $10,000 did not arise
until the agreenment was executed. Furt hernore, Business Agent
Gene Hooser wote Christian to ask her whether she intended to
sign the agreenent so that he could withdraw the rel ated conpl ai nt
pendi ng before the Conmm ssion. I ntervenor argues that Hooser's
letter to the Comm ssion wthdrawing the conplaint on August 29,
1989 and his letter to the Conmpany's counsel of the sanme date
indicate the matter had not been settled as of February 14, 1989.

Finally, Intervenor contends that an agreenent could not be

- 20 -
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binding since it did not obligate the Conmpany to pay Intervenor
the settlenent unless she signed the docunent.

In the reply brief, Intervenor relies upon Sec. 111.07(2)(a)
to argue that the Conm ssion has jurisdiction over this dispute
and that Christian has an independent right to assert a claim
separate from the grievance procedure, insisting that where there
is no
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contractual provision for arbitration, an enploye can proceed
t hrough Unfair Labor Practice proceedings to enforce the contract.

As to the existence of a binding settlenment, Intervenor
argues that she never authorized the settlenent because she never
agreed to the confidentiality provision. Moreover, the fact that
the settlement was not inplenented for Jlack of Intervenor's
signature indicates that the settlenment was not binding wthout
I ntervenor's signature. Finally the Intervenor asserts the
Conpany did not show the necessary quantum of proof necessary to
show there was just cause for discharge.

The Respondent

The Conpany argues that the Comm ssion has no jurisdiction to
decide this matter because the conplaining party has wthdrawn the
conpl ai nt pursuant to a binding settlenment agreenent. The Conpany
relies on law that vests in the collective bargaining agent the
authority to settle grievances unless the union has breached its
duty of fair representation, which is not alleged in this case.
Additionally, Christian authorized the Union to negotiate a
settlement of this case. Brandt also asserts that Christian's
action is untinely. Finally, the Conpany asserts that even if the
Conmi ssion were found to have jurisdiction over the nmatter there
was just cause for discharge.

DI SCUSSI ON

The Uni on and the Conpany assert the instant matter shoul d be
di sm ssed because the dispute between them had been resolved by a
settl enent agreenment which binds all parties and therefore nothing
remains to be litigated. They point to the settlenent that took
pl ace between them bi-laterally and assert the Union had full
i ndependent authority to settle the grievance.

Long- establ i shed case |aw supports this proposition. 18/

11/ This case, arising under the Wsconsin Enpl oynent Peace Act,
and therefore involving a private sector enployer, is
governed by federal substantive |aw. Textile Wrkers v.
Lincoln MIIls, 353 U S. 448, 40 LRRM 2113 (1957); Local 174
Teansters v. lucas Flour Co., 369 US 95 49 LRRM 2717
(1962); Anerican Mtors Corp. v. Wsconsin Enploynent
Rel ati ons Board, 32 Ws. 2d 237 (1966).

- 22 -
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Wiere, as here, the parties' contract provides a grievance
procedure and provides no alternative for the resolution of
di sputes regarding the admnistration and interpretation of the
contract, the union controls grievances as long as it does not act
arbitrarily, discrimnatorily or in bad faith. The Courts have
given this authority to the unions in order to pronote the goals
of
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the National Labor Relations Act. As the Suprenme Court stated in
Republic Steel Corp. v. Maddox 19/:

. Congress has expressly approved contract
grievance procedures as a preferred nethod
for settling disputes and stabilizing the
"comon |aw' of the plant. LMRA ss. 203(d),
29 U.S.C ss. 173(d); ss. 201(c), 29 US.C
ss. 171(c). Union interest in prosecuting
enpl oyee grievances is clear. Such activity
conpl enents the union's status as exclusive
bargai ning representative by permtting it to

participate actively in the continuing
adm ni stration of the contract. In addition
conscientious handling of grievance clains
wil | enhance the union's prestige wth
enpl oyees. Enpl oyer interests, for their
part, are served by limting the choice of
renedi es available to aggrieved enployees.

And it cannot be said, in the norma

situation, that contract grievance procedures
are inadequate to protect the interests of an
aggrieved enployee wuntil the enployee has
attenpted to inplement the procedures and
found them so.

A contrary rule which would permt an
additional enployee to conpletely sidestep
avai |l abl e grievance procedures in favor of a
law suit has little to comend it. In
addition to cutting across the interests
al ready nentioned, it would deprive enployer
and union of the ability to establish a
uniform and exclusive nethod for orderly
settlenent of enployee grievances. If a
gri evance procedure cannot be made excl usive,
it loses much of its desirability as a nethod
of settlenent. A rule creating such a
situation "woul d i nevitably exert a
di sruptive i nfl uence upon bot h t he
negotiation and admnistration of collective
agreenents." Teansters lLocal v. Lucas Flour

12/ 379 U. S. 650 (1965), 58 LRRM 2193 at 2194.
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Co., 369 US 95 103, 49 LRRM 2717.
[ Foot not es omi tted]

Absent a showing that the Union breached its duty to fairly
represent the enpl oye, an allegation not present here, a union has
the authority to decline to pursue grievances 20/ or to settle
t hem agai nst the wi shes of the grievant 21/. A court has even
found that where there was no other evidence of union failure to
fairly represent the grievant, the Union's settlenent of a
grievance after negligently msrepresenting the Conpany's
settlenent offer did not breach its duty. 22/ A union's contro

over grievances has been found to extend even beyond the issuance

of an arbitrati on award. In G & H Products, 23/ the Conm ssion
found an individual enploye did not have standing to seek
enforcenent of an arbitration award. In the instant case, the

contract did not provide for arbitration, but by filing a
conmpl aint of unfair |abor practices with the Comm ssion, the Union
retained its exclusive control over the grievance.

Turning to an exam nation of the record regarding the all eged
settlenent, the Examner finds there is no dispute that Union
Busi ness Representative Gene Hooser and John Johnson, who at the
rel evant period was Director of Human Resources for the Conpany,
believed they had reached an oral agreenent when their telephone
calls of January and February, 1989 culmnated in a conversation
24/ in md-February, in which they agreed the grievance woul d be
resol ved by a $10, 000 settlenment to Christian.

13/ Vaca v. Sipes, 386 U.S. 171, 64 LRRM 2369 (1967).

14/ Shane v. G eyhound Lines, 130 LRRM 2825 (9th Cr., 1989).

15/ Scott v. Machinists District Lodge, 126 LRRM 2367 (9th Cr.,
1987) .

16/ Dec. No. 17630-B (VERC, 1/82).

17/ The record does not indicate the exact date of the
conversation in which the agreenment was reached, but only
that it had to have been prior to February 14, 1989 when the
draft of a docunent <created as a result of these
conversations was transmtted. For purposes of this
di scussion, this conversation is referred to as the "md-
February" conversati on.
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The question presented is whether that oral agreenent
constituted a legally binding agreenent which resol ved the instant
di spute. A oral agreenent to settle an action will be binding on
the parties if it included the terns of the agreenent 25/ and did
not contain a condition that it will not be binding until it is
executed. 26/ Courts have upheld such oral agreenments even after
one party sought to rescind it prior to inplenentation. 27/ In
this case, the oral agreenent was stated in general terns: the
Gievant would be paid a certain anount and the grievance woul d be
dr opped. Additional details were spelled out in the final
Settlenent and Rel ease docunent, including the confidentiality
clause later objected to by Christian, but those details were not
objected to by Hooser who made only m nor changes. The fact that
Hooser made only mnor changes after reviewing the docunent
indicates that the details in the witten docunment conplied with
his assunptions about a settlenent docunent nenorializing a
severance pay settlenent. Additionally, there is no indication
that the parties understood the agreenment would not be binding
until there was a witten instrument. G ven these facts, the md-
February conversation between Hooser and Johnson is found to be a
bi ndi ng agr eenent.

Intervenor argues that the settlenent agreenent is not
bi ndi ng because it was not signed by either her and or a Conpany
representative. Were an agreenent exists, the witten agreenent

does not have to be signed to be binding. 28/ In the instant
case, it was not necessary for the Union and Conpany to sign the
docunent to be bound by the agreenent. The docunent nenorialized

the agreenent and woul d have various |egal purposes; that is, it
was not superfluous. Nevertheless, the execution of the docunent
was not the agreenent itself. The agreenent had already been
reached, and, if the Conpany refused to execute the docunent, the
Uni on coul d pursue | egal recourse.

18/ Jungsdorf v. Town of Little Rice, 156 Ws. 466 145 N W 1092
(1914).

19/ Taylor v. Gordon Flesch, 793 F.2d 858, at 862. (1986)

20/ 1bid.

21/ Consolidated Papers v. Dorr-diver, Inc., 153 Ws. 2d 589 at
599, (1989) (Ct. App. 1989).
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As to Christian's signature, review of the "Settlenent
Agreenent and Rel ease” indicates there is no evidence that the
original agreenent was conditioned upon Christian's assent. In
Hooser's and Johnson's final phone call before the drafting of the
docunent, the parties agreed that the grievance would be dropped
and Christian would be paid $10,000. There was no understanding
that such would be the agreenent only if Christian agreed. The
Exam ner concludes that the parties did not intend that their
agreenent was conditioned upon Christian's approval.

The Exam ner reaches this conclusion notw thstanding the
evi dence that Hooser had consulted with Christian several tinmes
after her termnation while he was engaged in settlenent
di scussions with the Conpany. He nade the earlier settlenent
proposal s of either reinstatenment or $20,000 based on Christian's
wi shes, and when the Conpany offered $10,000, he sought her
approval before agreeing to the settlenent. After the docunent
was drafted, he discussed it with her and suggested she m ght want
to have it reviewed by her lawer. These actions clearly indicate
that Hooser was concerned that the settlenent be acceptable to
Christian and that she be satisfied. Nevert hel ess, this concern
for her satisfaction does not indicate that he considered her
agreenment an indispensable elenment of the agreement wth the
Conpany. His letter of July 10, 1989 indicates that his desire to
get her approval of the settlenment co-existed wth his
understanding that the Union had already exercised its right to
settle the matter regardl ess of her w shes:

Pl ease be advised that based upon your
aut hori zed settl enent proposal to the Conpany
and their acceptance of sane, the Union plans
no further action in this matter. 29/

Presumably, the letter's reference to "your authorized settl enent
proposal” was a rem nder that she had previously agreed to the
settlenent, and was Hooser's final effort to get her to accept the
agreenment on her behalf, while the clause, "the Union plans no
further action in this matter” was a blunt statenent that the
agreenent had been concluded with the Conpany regardl ess of her
ultimate position in the matter. Hooser's attenpts to, in the

22/ See Finding 12.
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words of his testinony, "nmake her as confortable as possible with
any kind of an agreenent” 30/ did not act to waive the Union's
right to enter into a binding settlenment w thout her agreenent.

Gven the Union's legal right to settle the dispute wthout
Christian's agreenent, and the conclusion that the Union intended
to do so, the provision of a signature line for Christian
constituted a release. By wi thholding her signature, she was
wi t hhol di ng her agreenment to rel ease the Conpany, but she was not
thereby nullifying the agreenent between the Union and the Conpany
for the sinple reason that she did not have the power to nullify
an agreenent entered into by tw parties who had sufficient
authority to do so.

The Union and the Conpany agreed that the Union would drop
the grievance in return for the Conpany's offer of $10,000 to
Christian. The Conpany's conditioning its paynent of the $10, 000
upon Christian's signing of the release was consistent with this
agr eenent . The record indicates Christian has not signed the
rel ease and the Conpany has not paid her the $10, 000. However
the Conpany's agreenment with the Union continues to bind it, and
the Conmpany nust pay her $10,000 if and when she signs the
rel ease.

Havi ng found that in February, 1989 the Union and the Conpany
resol ved the instant grievance, the Exam ner concludes that the

23/ Hearing Novenber 19, 1991, Tr. 127.
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di spute over the Conpany's alleged breach of contract has been
resol ved, the conplaint nust be dism ssed. 31/

Dat ed at Madi son, Wsconsin this 16th day of COctober, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By_ Jane B. Buffett /s/

Jane B. Buffett, Exam ner

24/  Assumi ng, arguendo, that no settl enent agreenent existed, the
I ntervenor would still be barred from pursuing this action
The ruling to grant Intervenor status to Christian does not
alter the substantive |aw that requires an individual enploye
to show the Union breached its duty to fairly represent
enpl oyes in order to proceed against an enployer in a breach
of contract allegation. Intervenor offers no | egal precedent
to support the assertion that the case law is changed when
the contract provides a grievance procedure but no
arbitration procedure.
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