STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

DAVI D M TCHELL,

Conpl ai nant,
: Case 58
VS. : No. 42507 MP-2253

Deci si on No. 26148-A
M LWAUKEE DI STRI CT COUNCI L 48,
LOCAL 80 and CI TY OF WEST ALLI S,

Respondent s.

Appear ances:

Padway & Padway, Ltd., by M. M Nicol Padvx.a% 606 West W sconsin Avenue,
M | waukee, W sconsin, appearing on behalf of the Conplai nant.

Podel, Ugent & Cross, S.C., by M. Avin R ent, 207 East M chigan
Street, MIlwaukee, Wsconsin, appearing on ehalf of Ml waukee
District Council 48, Local 80.

Ms. Sheryl L. Kuhary, Assistant City Attorney, Gty of Wst Alis, 7525

- West Greenfield Avenue, West Allis, Wsconsin, appearing on behal f of
Cty of West Allis.

FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

On July 12, 1989, David Mtchell filed a conplaint alleging that
Wsconsin District Council 48, Local 80 had failed to represent himfairly and
that the Cty of Wst Allis had failed to abide by an Arbitration Award in
violation of Secs. 111.70(3)(b)1, 4, and 111.70(3)(a)5, Ws. Stats. Hearing in
the matter was held in abeyance pending an informal attempt to resolve the
di spute. Thereafter, the Wsconsin Enploynent Relations Conmm ssion appointed
Ednmond J. Bielarczyk, Jr., a menber of its staff, to act as Examiner and to
nmake and issue Findings of fact, Conclusions of Law and Order. Hearing in the
matter was scheduled for COctober 5, 1989, and rescheduled and held on
Novenber 21, 1989 in West Allis, Wsconsin. During the course of the hearing
the parties agreed to bifurcate the hearing and first hear the question of
unfair representation. A stenographic transcript of the hearing was prepared
and received by the Examiner on Decenber 14, 1989. The Conpl ai nant and
Wsconsin District Council 48, Local 80 submtted post-hearing argunents with
t he Examiner by February 8, 1990. The Exam ner, having considered the evidence
and argunents of the parties and being fully advised in the prem ses, makes and
i ssues the follow ng Findings of Fact, Conclusions of Law and O der.

FI NDI NGS OF FACT

1. That Wsconsin District Council 48, Local 80, hereinafter referred
to as the Union, is a labor organization maintaining its offices at 3427 West
St. Paul Avenue, MIwaukee, Wsconsin; that said Union enploys Earl Gregory as
a staff representative; and, that Gegory's duties include representing the
Union in collective bargaining, acting as the Union's chief spokesman, and
advi sing the Union on grievance and arbitration matters.

2. That the Cty of West Alis, hereinafter referred to as the Gty,
is a nunicipal enployer maintaining its offices at 7525 West G eenfield Avenue,
West Allis, Wsconsin; and, that anongst its various governnental operations
the Gty operates a Water Departnent.

3. That at all times material herein the Gty and the Union have been
parties to a collective bargaining agreenment; that the current collective
bargai ning agreement is in effect from January 1, 1989 through Decenber 31,
1990; that said collective bargai ning agreenent contains a grievance procedure
which culminates in final and binding arbitration of grievances; and, that said
grievance procedure contains the follow ng provisions pertinent hereto:

ARTI CLE | X
GRI EVANCE AND ARBI TRATI ON PROCEDURE

A Gi evance Procedure

1. Except as nodified below, the Gvil Service Conm ssion is hereby
designated as the official agency for the
settl enent of bar gai ni ng unit enpl oyee
conpl aints or requests.
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2.Changes in salary, fringe benefits, overtine and overtine
al  onances, or other matters requiring action by
the Common Council are not to be included in the
gri evance procedure.

3.Departnment heads nay establish such reasonable rules and
regulations as may be necessary to properly
perform the work of the departnent. Such rul es
shall be consistent with Wst Allis ordinances,
Cvil Service Rules and any agreenment between
the Gty and the Union.

w

Steps in Gievance Procedure

1.Step 1. If an enployee has a grievance, it shall first be
presented orally to the enployee's imediate
supervisor either alone or acconpanied by a
union representative. The supervisor will reach
a decision and comunicate it orally to the
enpl oyee before the end of the next working day.

N

.Step 2. If the grievance is not settled at Step 1, it shall be
reduced to witing by the enployee or the union
representative and presented to the division
head within five (5) working days. Wthin five
(5) working days, the division head shall
furnish the enployee and the wunion wth a
witten answer to the grievance.

w

.Step 3. If the grievance is not settled at Step 2, the Union or
the enployee nay appeal in witing within ten
(10) working days to the departrment head or in
the case of Public Wrks enployees, t he
Assistant Director of Public Wrks Operations.
The departnent head or the Assistant Director of
Public Wrks Qperations shall submt his/her
decision in witing to the enployee and the
Union within five (5) working days after his/her
recei pt of the appeal.

4. Step 4. If the grievance is not settled at Step 3, the enpl oyee
or the Union may appeal in witing to the Gvil
Service Commssion within fifteen (15) working
days. The Conmi ssion shall schedule the matter
for a hearing within ten (10) working days
following the filing of the appeal. The failure
of the enployee or the Union to provide proper
and tinely notice shall be deened a waiver of
its right under this section. The Conmi ssi on
shall render a decision in witing within five
(5) working days after hearing the departnent
head, the enpl oyee and the Union.

5,Any tine limt prescribed by this subsection nmay be extended at
any step by the witten nutual consent of the
parties.

C. Arbitration
1. Whio May | nvoke

The City or the Union nmay invoke the provisions of this section in
the manner and at the tinmes hereinafter set
forth.

2. \Wen Applicabl e

The procedure hereinafter set forth shall be available as an
alternative to the Cty or the Union in cases:
(1) involving suspension, denotion, discharge or
di sci pline under Section 2.76 (7); (2) in cases
i nvolving grievances at Step 4; and (3) in cases
i nvol vi ng t he appl i cati on, meani ng or
interpretation of the |abor agreenent between
the Cty and the Union. Proceedi ngs may be
comenced by either party upon notice to the
other in witing. In cases arising under
Section 2.76 (7) such notice shall be given
within ten (10) working days after the enployee
has been provided with a copy of the charges;
and in cases arising out of grievances at Step 4
such notice shall be given within fifteen (15)
working days after the departnment head has
rendered a decision. The failure of a party to
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provide a proper and tinmely notice shall be
deemed a waiver of its rights wunder this
section. However, any time limt prescribed by
this subsection nmay be extended by rmutual
witten consent of the parties.

4. That for the past thirty (30) years the Cty has enployed the
Conpl ainant, David Mtchell, in the Gty's Water Departnent; that for the |ast
seventeen (17) years Mtchell has held the position of naintenance repairer;
that over the years Mtchell has held several positions in the Union, including
the positions of Steward, Chief Steward, nenber of the Executive Board and
Vice-President; that in 1987 and 1989 Mtchell ran for the position of
President, losing both tines to current Union President Greg Radtke; and, that
Mtchell is currently a Union Steward.

5. That in 1984 Mtchell filed a grievance concerning the Cty's
assi gnnent of an Equi prent Operator from another Division to perform work on a
tenporary basis in the Gty's Water Departnent; that said grievance was
processed to arbitration; and, that in January 1985 an arbitrator rendered a
decision concluding the CGty's actions violated the collective bargaining
agr eenent .

6. That on March 29, 1989 Mtchell filed a grievance because the Gty
limted a training program for Equi pment Operator Il positions to only enpl oyes
who were Equiprment Operator |'s; that Gegory informed Mtchell his grievance

had no nerit and that he would recommend to the Union that the Union not take
the matter to arbitration; that Gegory based his decision on his know edge of
the contract, civil service procedures, past practice, negotiations and
di scussions with the Union President and other officers of the Union; that
Mtchell received a Step 2 response on March 30, 1989 and a Step 3 response on
April 13, 1989; that during a Union neeting in April, 1989 Mtchell raised his
grievance; that Mtchell did not appeal his grievance to Step 4 of the
grievance procedure; and, that there is no evidence Mtchell requested the
Union to appeal his grievance to arbitration.

7. That in early 1989 the Gty's only Equi pnment Operator Il in the
Water Departnent retired; that thereafter Mtchell and other enployes of the
Water Departnent Jlearned that the Gty intended to allow an Equipnent
Qperator Il from another Departnent to transfer into the Water Departnent's
vacant Equi pnent Operator Il position; that Mtchell believed the Cty's action
would violate the Water Departnent's past practice of promotion from within;
that Mtchell requested that Gregory neet with enpl oyes of the Water Departnent
to discuss the problem that Gegory informed Mtchell and several enployes of
the Water Departnment in early May, 1989 that Mtchell had no grievance and that
if Mtchell filed a grievance over the Gty's actions he would advi se the Union
not to take the nmatter to arbitration; that Gegory advised Mtchell and the
ot her enployees of the Water Departnent that he would resolve the matter by
retitling Mtchell's position to Tradesman Operator; that thereafter G egory
directed Radtke to nmeet with the Gty's managers to resolve the matter; and,

that thereafter Street and Sewer Department Equi pnment Operator Il Gene WIf
transferred into the vacant \Water Departnent Equi prment Operator |1 position
8 That on May 23, 1989 Mtchell filed a grievance alleging that the

transfer of WIf to the Water Departnent violated the collective bargaining
agreenent; that the grievance was denied at Step 2 of the grievance procedure
on May 24, 1989; that on May 31, 1989 Mtchell appealed his grievance to Step 3
of the grievance procedure; that on My 31, 1989 Assistant Director of Public
Wrks M chael Pertmer denied the grievance; that Mtchell did not appeal his
grievance to Step 4 of the grievance procedure; and, that there is no evidence
Mtchell ever requested the Union to process his My 23, 1989 grievance to
arbitration.

9. That Radtke testified that when either an enploye or steward
initially files a grievance he is informed of the nmatter; that thereafter
Radt ke receives copies of the grievance as the grievance is processed through
the grievance procedure; that prior to arbitration the enploye or steward who
is processing the grievance nmakes a request either to the Vice-President of the
Union or to Radtke that they would like the nmatter to proceed to arbitration;
that if a request is not made the Union considers the matter to be dropped,;
that if a request is nade the nmatter is taken to the Union's Executive Board;
that the executive Board consists of seven (7) voting nenbers and the Union
President, who is a non-voting nenber; and, that the voting nenbers determ ne
whet her a grievance should be taken to arbitration.

10. That at a Union neeting in My, 1989 Mtchell raised a question

concerning his grievances; that Radtke responded he thought Mtchell and
Gregory had resolved the matter and suggested Mtchell meet with Gegory after
the neeting; that Gegory again inforned Mtchell that, in his opinion,

Mtchell did not have a grievance; that the Union's Executive Board did not
hold a May, 1989 neeting as there was not a quorum present; and, that G egory,
upon learning that Mtchell had filed a grievance concerning the transfer of
Gene Wilf to the Water Departnent, directed Radtke to cease efforts to
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voluntarily resolve the matter.

11. That Mtchell has in the past processed grievances up to and
including Step 4 of the grievance procedure; that Mtchell has in the past had
grievances sustained at Step 4 of the grievance procedure by the Gty's Gvil
Servi ce Commi ssion; and, that Mtchell did not exhaust the grievance procedure
concerning either the March 29, 1989 or May 23, 1989 gri evances.

12. That Mtchell was aware that if he wanted to have the Union
arbitrate his grievances he had to so inform the Union's President or
Vi ce- President; that when Radtke asked Mtchell about his grievances, Mtchell
refused to talk to Radtke; and, that Mtchell never requested that the Union
arbitrate his March 29, 1989 or May 23, 1989 gri evances.

13. That the Union's handling of Mtchell's grievances was not
arbitrary, discrimnatory or done in bad faith; and, that the Union at all
times material herein fairly represented Mtchell.

CONCLUSI ONS OF LAW

1. That M| waukee District Council 48, Local 80 did not violate its
duty of fair representation with respect to David Mtchell by its failure to
arbitrate two grievances on his behalf and accordingly did not violate
Secs. 111.70(3)(b)1 and 4, Ws. Stats.

2. That havi ng concluded that M| waukee District Council 48, Local 80
did not violate its duty of fair representation to David Mtchell, there is no
jurisdiction to det er m ne t hat t he Gty of West Allis vi ol at ed
Sec. 111.70(3)(a)5, Ws. Stats.

ORDER 1/

IT IS ORDERED that the Conplaint filed herein be, and the sane hereby is,
dismissed inits entirety.

Dated at Madi son, Wsconsin this 2nd day of April, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Edmond J. Bielarczyk, Jr., Exam ner

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The commi ssion nmay authorize a comm ssioner or exam ner to nake
findings and orders. Any party in interest who is dissatisfied with the
findings or order of a commssioner or examiner may file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the tinme another 20 days
for filing a petition with the conm ssi on.
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CTY OF WEST ALLIS

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On July 12, 1989 David Mtchell filed the Conplaint initiating these
proceedings. Therein Mtchell alleged the Union failed in its duty to fairly
represent enployes concerning two grievances he had filed. Mtchell also
alleged that the Gty had failed to abide by an arbitration case he had won in
January, 1985. Both the Gty and the Union denied they had committed any
prohi bited practice. At the hearing the parties agreed to bifurcate the
matter, the question of unfair representation going first, with the question of
whether the Gty violated the terms of the collective bargaining agreenent
bei ng scheduled for hearing if unfair representation was proved. The Gty did
not take a position or file witten argunents on the unfair representation
guesti on.

COVPLAI NANT' S PCSI TI ON

During 1989 Mtchell filed two (2) grievances. One on March 29, 1989
concerned limting a training program for Equipnment Operator Il to only
Equi pment Qperator 1's. Mtchell filed a second grievance on My 23, 1989
concerning the transfer of an enploye from another Departrment into a vacant
Water Department Equi pnent Operator Il position. Conpl ai nant argues the
Union's decisions not to pursue Mtchell's grievances were not nade in good
faith. Conpl ai nant asserts that a Union's decision not to proceed to
arbitration nust denonstrate good faith and include, at a mnimm
consideration of the following factors: (1) Monetary value of the enploye
claim (2) Effect of the breach on the enploye; and (3) Likelihood of success
in arbitration. The Conplaint points out no Union official ever considered the
nonetary value of Mtchell's grievances before the decision not to arbitrate
was made by Gregory and Radtke. Nor did any Union official consider the effect
of the breach on Mtchell or other Water Departnent enployes in their refusal
to arbitrate Mtchell's grievances. The Conpl ai nant al so argues that Gegory's
and Radtke's decisions not to pursue arbitration did not take into
consi deration the likelihood of success in arbitration.

The Conplainant also contends the Union's conduct was arbitrary,
discrimnatory and in bad faith. The Conplainant points out that Gegory
testified that it is not his position to nmake the decision whether or not a
grievance goes to arbitration, but only a recomendation. However, the
Conpl ai nant argues that Gregory nade the decision that Mtchell's grievance was
not to be considered a grievance. 2/ Further, that Gegory determ ned that
Mtchell did not have a grievance. 3/ The Conpl ai nant al so argues Radtke
testified that the decisions not to pursue the grievances were nade between
himself and G egory. 4/ The Conplainant also argues that Radtke's and
Gregory's decision to drop pursuit of the reclassification to Tradesman
Qperator position when Mtchell pursued his grievances evidences their
di scrimnatory actions.

The Conpl ainant concludes the conduct of Gegory and Radtke in
disregarding Mtchell's grievances was arbitrary, discrimnatory and in bad
faith, not to mention a substantial departure from the Union grievance
procedure. The Conplainant asserts their conduct constitutes a breach of the
duty of fair representation.

UNION S PCSI Tl ON

The Union argues that Mtchell had the responsibility to determ ne
whether he wanted to arbitrate his grievances, go to the Gvil Service
Conmi ssion, or to drop the matter. |If Mtchell wanted to arbitrate, he had to
nmake such a request before the Union could decide whether it was willing to
arbitrate the matters. The Union argues that Mtchell knows the rules and
poi nts out that

2/ Transcript, p. 160, lines 3-5.
3/ Transcript, p. 32, lines 22-23.

4/ Transcript, p. 184, line 18.
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Mtchell has, in the past, gone to the Civil Service conm ssion. The Union
stresses the fact that no Union permission is necessary to go to the Cvil
Servi ce Comm ssi on.

The Union contends Mtchell never asked the Union to arbitrate his cases
within a tinely matter. |If he had, Gregory would have recomended that it not
go to arbitration because, in Gregory's opinion, the grievances |acked nerit.
Gegory informed Mtchell and other enployes of the Water Departnent of his
opinion and they agreed to have Gregory try to negotiate a change. Thereafter,
Mtchell lost faith in Gegory's ability to negotiate a change and asked about
his grievance at a Union neeting. However, M tchell never asked to have his
grievances arbitrated and there is no evidence Gegory either lied to or
tricked Mtchell into not pursuing his grievances.

The Union concludes it has not been unfair to Mtchell, that the charges
| evied against the Union have no nerit, and that the conplaint should be
di smi ssed.

DI SCUSSI ON

The issue presented herein is whether the Union violated its duty to
fairly represent Mtchell. The duty of fair representation obligates a Union
to represent the interests of its menbers w thout hostility or discrimnation,
to exercise its discretion with good faith and honesty, and to eschew arbitrary
conduct. 5/ The Union's duty to fairly represent its nenbers is only breached
when the Union's actions are arbitrary, discrimnatory, or taken in bad faith.
6/

The thrust of Mtchell's case is that Gegory and Radtke violated the
duty of fair representation when they failed to advance Mtchell's grievances
to arbitration. However, Radtke testified that the grievance procedure allows

enpl oyes to advance grievances on their own through Step 3. If an enploye
desired to have the grievance go to arbitration, the enploye nust informeither
the President or Vice-President. The matter is then taken to the Union's

Executive Board, seven voting menbers and Radtke, who make the decision of
whet her to pursue the grievance. Radt ke does not vote. 7/ Radt ke further
testified that Mtchell never requested that either of his grievances go to
arbitration. 8/ Also, that Mtchell would not talk to him about the
gri evances. 9/

Mtchell testified he brought up the first grievance at the Union's
April, 1989 neeting and that he raised the second grievance at the Union's My,
1989 neeting. 10/ Mtchell also testified that the Union's Chief Steward
informed him that if he wanted the Union to advance his grievances to
arbitration, he'd have to ask the President. 11/ However, there is no evidence
that Mtchell ever requested that the Union take his grievances to arbitration.
At nost, the record denonstrates that Mtchell was aware that Gegory would
recommend agai nst arbitration of either grievance because Gregory had inforned
Mtchell of his opinion on both matters. Mtchell did not dispute Radtke's
testinony that Mtchell refused to talk to him about his grievances; however,
as noted above, Mtchell acknow edged he was aware he had to ask the Union
President if he wanted to have his grievances arbitrated. Such a request was
t her ef ore never nade.

The record also denonstrates that Mtchell never availed hinself of
Step 4 of the grievance procedure. This Step provides that Step denials of
grievances can be appealed to City's Cvil Service Conm ssion. Mtchell has,
in the past, appealed grievances to Step 4 and has had grievances sustai ned at
this Step. The record thus denonstrates that Mtchell did not exhaust the
grievance procedure, that Mtchell was aware of this, and that he had, in the
past, been successful at Step 4 of the grievance procedure.

The record also denonstrates that Mtchell raised questions about his
first grievance at the Union's April neeting and his second grievance at the
Union's May neeting. However, the record is silent concerning whether Mtchell
asked questions about his grievance in April before or after he received the
Step 3 response on April 15, 1989. While the record is clear that Mtchell
asked questions about his second grievance at the My neeting, this was prior

5/ Vaca v. Sipes, 386 US. 171, 177, 64 LRRM 2369, 2371 (1967);
Mahnke v. WERC, 66 Ws.2d 524 (1974).

6/ Vaca v. Sipes, supra; Coleman v. Quthoard Marine Corp., 92 Ws.2d 565
(1979).

71 Transcript, p. 173, lines 5-9.
8/ Transcript, p. 173, lines 16-19.
9/ Transcript, p. 179, lines 15-23.
10/ Transcript, p. 78, lines 4-23.

11/ Transcript, p. 77, line 7.
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to his receiving the Step 3 response on My 31, 1989. There is no evidence
Mtchell raised the issue of arbitrating the second grievance after his receipt
of the Step 3 response.

The evidence fails to prove that the Union did anything other than to
treat Mtchell as required. Mtchell, as a steward and forner officer of the
Uni on, was aware he could file a Step 4 appeal. He was al so aware he needed to
tell the Union President he desired to have his grievances arbitrated.
Mtchell neither filed a Step 4 appeal nor did he inform Radtke that he wanted
his grievances arbitrated. G ven Radtke's undisputed testinony that Mtchell
refused to even talk to himabout his grievances, there is no basis to conclude
that the Union's conduct towards Mtchell was arbitrary, discrimnatory or in
bad faith. Thus the Union did not violate its duty to fairly represent
Mtchell.

The record does denonstrate that at sone point in time Gegory inforned
Mtchell he would recommend that the Union not arbitrate either grievance
because he did not feel Mtchell had a grievance. Gegory testified that his
reconmendati on was based upon reading the grievances, talking matters over with
the President and other officers of the Union, and his know edge of
negotiations, civil service procedure, and past practice. 12/ Though M tchell
herein di sputed Gregory's conclusions, there is no evidence that in determning
his recomrendation Gregory was arbitrary, discrimnatory or that he acted in
bad faith.

Having concluded that the Union did not breach its duty of fair
representation toward Mtchell, the Exami ner has no authority to consider the
breach of contract clains against the CGty. 13/ Therefore, the conplaint has
been dismissed inits entirety.

Dated at Madi son, Wsconsin this 2nd day of April, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Edmond J. Bielarczyk, Jr., Exam ner

12/ Transcript, p. 32, lines 18-23.

13/  Mahnke v. WERC, 66 Ws.2d 524 (1975).
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