STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of

W SCONSI N PROFESSI ONAL PCLI CE :

ASSOCI ATI ON LAW ENFORCEMENT EMPLOYEE : Case 2

RELATI ONS DI VI SI ON : No. 41257 Me-2831
: Deci sion No. 26151

I nvol vi ng Certain Enpl oyes of

CITY OF PH LLI PS (POLI CE DEPARTMENT)

Appear ances:
M. Gordon E. McQuillen, Esq., of Cullen, Wston, Pines & Bach, 20 North

Carroll Street, Madison, Wsconsin 53707 appearing on behal f of the

Peti ti oner.

M. Stephen D. Wllett, Esq., Gty Attorney, 180 North Lake Avenue,
P.O Box 89, Phillips, Wsconsin 54555 appearing on behal f of the

Muni ci pal Enpl oyer.

FI NDI NGS OF FACT, CONCLUSI ONS CF LAW
AND DI RECTI ON OF ELECTI ON

Wsconsin Professional Police Association/Law Enforcement Enpl oyee
Rel ati ons Division (hereafter WPA) having on Novenber 8, 1988 filed a petition
requesting the Wsconsin Enpl oynent Rel ati ons Commi ssion to conduct an el ection
among |aw enforcement personnel in the enmploy of the Gty of Phillips to
determine whether said enployes desire to be represented by the WPA for
purposes of collective bargaining; and hearing in the matter having been
conducted on March 28, 1989 at Phillips, Wsconsin, before Sharon Gall agher
Dobi sh, a nenber of the Conmission's staff; and post hearing briefs having been
received by July 12, 1989; and the Comm ssion having considered the evidence
and argunments of the parties and being fully advised in the prem ses, makes and
i ssues the follow ng

FI NDI NGS OF FACT

1. That Wsconsin Professional Police Association/Law Enforcenent
Enpl oyee Relations Division, hereafter referred to as the WPPA, is a |abor
organi zation with offices located at 7 North Pinckney Street, #220, Madison,
W sconsin 53703.

2. That the Gty of Phillips, hereafter referred to as the City, is a
nmuni ci pal enployer with offices located at 188 North Lake Avenue, P.QO Box 89,
Phillips, Wsconsin 54555; and that among its governnental functions, the Gty

maintains a Police Departnent wherein, in addition to the Chief of Police who
works a full-tinme police officer's schedule, the Gty enploys three full-tine
and seven part-tine police officers.

3. That, in the petition initiating the instant proceedi ng, the WPPA
seeks an election to determ ne whether the enployes in the follow ng alleged
appropriate wunit desire to be represented for the purposes of collective
bar gai ni ng:

Al regular full-time and regular part-tine enpl oyees of the
Phillips Police Departnment excluding supervisory,
confidential and managerial personnel.

4. That the parties stipulated that the sole issue before the
Conmission is the unit status of the seven part-time police officers; that the
WPPA contends that these seven officers are regular part-time enpl oyes and that
they should be included in the bargaining unit, while the City contends that
the seven part-tine officers are tenporary or casual enployes, do not share a
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community of interest with the full-time officers, and therefore should not be
included in a bargaining unit of full-time officers.

5. That the Chief of Police, Caig A More, occupies the sole
supervisory position in the Gty's Police Departnment and there is no dispute
between the parties that his position, and Chief More as its incunbent, should
be excluded from any appropriate bargaining unit.

6. That for the past several years, the Cty's Police Chief has
maintained a list of individuals who have been found eligible for part-tine
enpl oynent on the Police Department; that at the time of Chief More's hire as
Chief of Police in June of 1987, two of the part-tine officers at issue herein,
Earl Denny and Keith Johnson were on this eligibility list; that after Chief
Moore began his enploynent, he expanded this eligibility list which presently
includes the following additional part-time officers at issue herein: Dudley
Whi t conb, Robert Randol ph, Todd Hintz, Allen Loberneier and R chard Heitkenper;
that there are two other officers, HIl and Valiga, who have been enpl oyed by
the Departnent in the past year but who are no longer on the Chief's part-tine
work eligibility list; that officer Valiga was initially hired by the Gty as a
full-tinme police officer, he thereafter went to part-tinme status and he
returned to full-time status in July, 1989; and it is agreed by the parties

that he is eligible to vote herein; that Hll's nane no |onger appears on the
Chief's part-time work eligibility list and the parties stipulated that Hill
will not be called to work by the Gty and that his status is not in issue

here; that Robert Randolph was formally hired by Chief More in or about
Septenber, 1988 to act as a part-time officer; that Randolph was not a
certified police officer at the time of his hire but that the Gty paid his
salary, benefits and tuition while he attended school during the nonths of
Sept ember  through Novenber, 1988; t hat shortly after receiving his
certification, Randol ph took a position as a full-tine deputy sheriff for Price
County; that Randolph was the only part-time officer who went through a
conplete hiring process; that all part-tine officers, with the exception of
Randol ph, have been certified police officers prior to their being placed on
the Chief's part-time work eligibility list; that all of the seven officers
whose nanes currently appear on the Chief's part-tine work eligibility list
have a reasonabl e expectation of continued enploynment as a part-tine officer.

7. That the Gty enploys the Chief and three full-time officers on a
six days on and two days off schedule to cover its shifts: Chi ef More
regularly works the 7 aam to 3 p.m shift, Dosch works the 3 ppm to 11 p.m
shift, Valiga works the 11 p.m to 7 a.m shift and Crepi nsek works two days of
each of the three shifts with two days off; that unlike the Cty's part-tine
officers, full-tine officers receive full benefits--vacation, holidays, sick
| eave, Unenpl oynent and W rkers Conpensation, health insurance, SSI and WRS
pensions, and the choice of taking conpensatory time or overtime pay; that
part-tine officers are eligible for WRS, have Wrkers Conpensation coverage,
Social Security and tax wi thholding fromtheir pay checks and receive overtine
pay for each hour worked after 40 hours in a week; that full-tinme officers
receive an annual budgeted salary based upon 2190 hours of paid tine while
part-tine officers are paid an hourly rate of between $7.01 and $7.50 per hour;
that the 2,190 hour figure includes all paid time off for full-time officers;
that all officers are paid every two weeks; that Chief More prepares the
payroll for part-time officers, but the Chief does not prepare the payroll for
full-time officers; that there is no difference between the duties and
responsibilities of the full-time and part-tinme officers; that part-tine
officers receive a badge fromthe Gty and their clothing allowance is prorated
dependi ng upon the nunber of shifts they work, as follows:

6 shift worked -- $50 clothing allowance
12 shifts worked -- $100 cl ot hing all owance
18 shifts worked -- $150 cl ot hing al |l owance

that full-time officers receive a $300 annual clothing allowance; that no part-
time officers have been evaluated in witing during Chief More's tenure; that
full-time officers receive witten annual eval uations which are placed in their
personnel files; that Chief Mwore keeps personnel files on all full-tinme and
part-tine officers; that it is departrmental policy to give part-time officers
an absolute preference for any full-tinme opening and, if a full-time opening
occurred, the Cty would not post the job or advertise the job outside of the
Departnent, but, rather, the Chief would hire one of the part-time officers.

8. That there were 2772 hours which were worked by part-tine officers
from the pay period ending Mirch 31, 1988 through the pay period ending
March 15, 1989; that, in general, there are approximtely 2500 hours of work
performed by part-time officers per year; that, at a mninum one part-tine
officer normally works in each pay period; that the Chief nakes out nonthly
work schedul es for each quarter which list hours for all full-time officers and
list hours for part-tine officers under the heading "extra hire;" that as of
March 28, 1989 Chief Mvore anticipated using part-time officers as follows
during the nonths |isted:

April: 8 shifts -- 4 assigned to Hintz

-- 4 assigned to Loberneier
May: 0 shifts
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June: 11 shifts -- 7 assigned to Hintz
-- 4 assigned to Loberneier

that during the nmonth of My, 1989, the Chief expected that he would have to
call upon part-tine officers to work several shifts since full-tine officers
would likely request or require tine off from work in My; that during the
nonth of March, 1989 at |east one part-tine officer worked 26 of the 31 work
days of that nonth and, on five days of that nmonth, two part-time officers
worked shifts; that, in addition, whenever a full-time officer is unavailable
for work due to leave or vacation, Chief More generally uses part-tine
officers to work their shift; that when deciding which part-time officer wll
be offered work, Mdore considers which officers mght be available as well as
whi ch officers have been offered work recently; that the Chief then calls upon
the officers he has selected and offers them the part-time hours until all
hours are covered or until all part-tine officers have refused the avail able
part-tine work; that part-time officers are free to refuse work offered by
Chi ef Moore and, when no part-tine officers are available to work extra hours,
the Chief either denies the full-time officer's request for |eave or the Chief
arranges for another full-tine officer (or hinself) to work overtine, if that
is necessary; that although there are other individuals who are currently
certified and working in the area as police officers for other police agencies,
their nanmes do not appear on Chief More's part-tine work eligibility 1list
ei ther because the Chief does not know them or their work or because the Chief
has know edge that their work would not be satisfactory to the CGty; that Chief
Moore is free to expand or contract the part-time work eligibility list as he
sees fit; that, in fact, in August, 1988, Chief Myore nmade the decision to
cease using one part-tinme officer (who is not in issue here) because of poor
wor k performance; that Chief More could not staff his Departnent at the |evel
the Gty expects without using part-tine officers unless he were authorized to
hire nmore full-time officers.

9. That all of the City's part-time patrolmen are enpl oyed el sewhere in
full-tinme and/or part-tine jobs; that Keith Johnson, Robert Randol ph and Todd
Hntz are enployed as full-tine deputy sheriffs by the Price County Sheriff's
Departnent; that Earl Denny is enployed full-time by a private sector enployer,
Mul ti-Tech; that Loberneier and Johnson are also enployed part-tine as
patrolmen for the Gty of Park Falls; that Hintz is also enployed part-tine by
the State of Wsconsin as a special warden; that Loberneier is also enployed as
a part-tine deputy sheriff by the Price County Sheriff's Departnment; and that
those who are enployed full or part-time with Price County may not refuse a
call to work for Price County in an energency situation.

10. That Earl Denny has worked for the Gty as a part-tine officer since
1984; that Denny was hired as a part-tine officer by Chief More's predecessor,
Chief Gould; that in the followi ng years, Denny worked the follow ng hours for
the Gity:
1984- - 254 hours
1985--698 hours
1986-- 724 hours
1987--163 hours

1988--139 hours
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that between July 15 and Decenber 15, 1988, 1/ Denny did not work for the Cty;
that Denny worked 16 hours for the Gty during the pay period ending
Decenber 31, 1988, but has not worked during 1989; that on at least two
occasions during 1989 prior to the instant March 28, 1989 hearing, Denny was
offered part-time work, but declined since he was then on probation at Milti-
Tech and the offered part-tine work fell during Denny's normal work hours for
Miul ti-Tech; and that Denny will not accept part-time work for the Gty while he
continues to be on probation at Milti-Tech unless the work fell outside his
normal schedul e at Milti-Tech.

11. That Keith Johnson has been enployed as a part-tinme officer by the
Cty since Decenber of 1986 (prior to Chief More's hire); that Johnson worked
during eight of the 24 two week pay periods preceding the hearing accumul ating
70 hours of work; that he worked only three of the 15 pay periods preceding the
hearing; that nost recently, Chief More offered Johnson part-time hours on
March 28, 1989 (the date of the instant hearing) but Johnson declined the work;
and that in early 1989 on three other occasions, Johnson also declined to work
part-tine hours offered to himby the Chief.

12. That Loberneier worked from 8.6 to 88 hours per pay period in each
of the 24 two week periods from March 31, 1988 through March 15, 1989, with the
exception of the pay period ending Septenber 30, 1988 when he worked no hours
for the Gty.

13. That since Hintz started work as a part-time officer for the Gty in
May 1988, he has worked from six hours to 72 hours during 14 of the 20 pay
peri ods precedi ng the heari ng.

14. That Heitkenper worked a total of 57.5 hours for the City during six
of the 11 pay periods from Cctober 15, 1988 through March 15, 1989.

15. That Wiitconb worked 57.5 hours during the six pay periods from
March 31, 1988 to June 30, 1988; and that since June 30, 1988, he has worked a
total of 34 hours during three pay periods: August 31, 1988 (18 hours),
Decenber 31, 1988 (eight hours) and March 31, 1989 (ei ght hours).

16. That between the conmpletion of his training in Novenber 1988 and
March 15, 1989, Randol ph worked a total of 24 hours during three pay peri ods:
Decenber 15, 1988 (eight hours); February 15, 1989 (eight hours) and
February 28, 1989 (eight hours).

17. That Loberneier and Hintz work a sufficient nunber of hours on a
regul ar basis to warrant their being found to be regular part-time enployes of
the Gty.

18. That Denny, Witconb, Randol ph, Johnson and Heitkenper do not work a
sufficient nunber of hours on a regular basis to warrant their being found to
be regul ar part-tine enployes of the Gty.

Upon the basis of the above and foregoing Findings of Fact, the
Conmi ssi on makes and issues the foll ow ng

CONCLUSI ONS OF LAW

1. That a bargaining unit consisting of all regular full-tine and
regular part-time enployes of the Cty of Phillips Police Departnent who
possess the power of arrest excluding supervisory, confidential and manageri al
enpl oyes is appropriate within the nmeaning of Sec. 111.70(4)(d)2.a., Stats.

2. That a question of representation, wthin the neaning of
Sec. 111.70(4)(d)3, Stats. presently exists anong enployes of the Gty of
Phillips, in the petitioned-for <collective bargaining unit described in
Concl usi on of Law 1.

3. That officers Loberneier and Hntz are regular part-tinme enployes of

the Gty and therefore are appropriately included in the petitioned-for
col l ective bargai ning unit described in Conclusion of Law 1.

4. That of ficers Denny, Witconb, Randol ph, Johnson and Heitkenper are
not regular part-time enployes but are casual enployes of the Cty and
therefore are excluded from the petitioned-for collective bargaining unit
described in Conclusion of Law 1.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Conm ssion nakes and issues the follow ng

1/ A docunent nmnarked Enployer Exhibit #1 was utilized by the parties at
hearing but was not offered in evidence. The docunent is a conpilation
of the work hours of officers during the two week pay periods ending
March 31, 1988 through March 15, 1989. W have admtted the docunent
into the record on our own notion as we are persuaded that it is the nost
accurate information on enploye hours presented or relied upon by the
parties at hearing.
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DI RECTI ON CF ELECTI ON

That an el ection by secret ballot be conducted under the direction of the
Wsconsin Enpl oynent Relations Conmmission within forty-five (45) days from the
date of this directive in the collective bargaining unit consisting of all
regular full-time and regular part-tinme enployes of the Gty of Phillips Police
Depart ment who possess the power of arrest excluding supervisory, confidential
and nmanagerial enployes who were enployed by the Cty of Phillips on
Sept ember 8, 1989, except such enployes as nmay prior to the election quit their
enpl oynent or be discharged for cause, for the purpose of determ ning whether a
majority of said enployes voting desire to be represented by the Wsconsin
Prof essional Police Association, Law Enforcement Relations Division, for the
purpose of collective bargaining with the Cty of Phillips, on wages, hours and
condi tions of enployment or not to be represented.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 8th day of Septenber,
1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conm Ssi oner

WIiTiam K.  Strycker, Conmm ssi oner
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CTY OF PH LLIPS (PCLI CE DEPARTMENT)

MVEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND DI RECTI ON OF ELECTI ON

The Gty

The Gty argues that the substitute police officers in question are
tenporary and/or casual enployes who |ack "nunicipal enploye" status under
Sec. 111.70(1)(i), Stats. and thus are not appropriately included in a
bargaining unit of regular full-time and regular part-time enployes. The Gty
contends that as the officers work only on an "as-needed" basis and have an
absolute right to reject any work, they do not possess the requisite reasonable
expectation of continued or regular enploynent to qualify as regular part-tine
enpl oyes. The Gty alleges that much of the information presented by the Union
regarding the nunber of hours actually worked by substitute officers is
unreliable and should be rejected by the Conm ssion. Even if the Commi ssion
accepts the Union's assertions as to hours worked, the City argues that only
one of the substitute officers would qualify as regular part-time.

The Cty further asserts that the existing wages and conditions of
enpl oynent of the substitute officers differ substantially from those of the
regular full-time officer and thus that there is no commnity of interest
bet ween the two groups of enpl oyes.

Gven the foregoing, the Cty wurges the Conmssion to exclude the
substitute officers fromthe unit which the Union seeks to represent.

The Uni on

The Union asserts that the officers in question are regular part-tine
enpl oyes who shoul d appropriately be included in a bargaining unit with regular
full-time officers. The Union argues that as work is regularly available to
and perforned by the part-tine officers, their individual ability to refuse
wor k does not make them "casual" enployes. The Union further contends that the
of ficers have reasonable expectation of continued enploynent by the Gty and
thus are not "tenporary" enployes.

The Union alleges that as the part-tine officers share comon duties,
training, working conditions, supervision, and work location with full-tinme
officers, they possess sufficient conmmunity of interest to warrant inclusion in
the sane unit as full-tine officers. The Union also argues that establishnment
of a separate "part-tine" unit would constitute undue fragnentation.

Gven the foregoing and consistent wth the existing Conmi ssion
precedent, the Union asks that the part-time enployes be included in the
bargaining unit it seeks to represent.

DI SCUSSI ON
The issue before us is whether the part-time sworn enployes of the Cty

of Phillips Police Departnent are casual or tenporary enployes 2/ who would be
excluded fromthe "regular full-tinme and regular part-time" unit sought by the

2/ Contrary to the CGty's argunments, casual and tenporary enployes are
"muni ci pal enployes" within the neaning of Sec. 111.70(1)(i), Stats. and
thus have the right to be represented for the purpose of collective
bargai ning. Stevens Point Schools, Dec. No. 7713-A (WERC, 8/89); Gty of

leton, Dec. No. 16090-A (WVWERC, 9/78); Wuwatosa VTAE, Dec. No. 8158
2V\ERC, 8/ 67). However, the irregular or tenporary nature of their
enpl oynent typically generates interests which are at odds with those of
regul ar enployes and thus casual or tenporary enployes are generally
excluded from"regular" units.
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Union or whether said enployes are regular part-tine enployes with sufficient
community of interest to be included in the unit. 3/

Initially, we conclude that none of the seven disputed enployes are
tenporary enpl oyes. Al of these enployes have a reasonable expectation of
being offered future work by the Gty.

As to the question of whether the enployes are causal, the Cty currently
notes that all of these enployes have the right to reject work opportunities.
However, it is clear that the Cty has regular work available for part-tiners.
During the year preceding the hearing in this case, at |east one part-tine
of ficer worked during each pay period. Approxinmately 2500 hours may be worked
by all part-time enployes in a given year, with sone hours being avail able and
assigned in advance as part of the regular nonthly work schedule and the rest
being performed to fill-in for full-tine officers who are sick, on vacation,
etc. Where a regular anount of work is available for part-tine enployes,
i ndi vi dual s who perform sonmething nore than a de nininus anmount of that work on
a regular basis will be found to be regular part-time enployes despite their
ability to reject work. 4/ Thus, we turn to a determination of whether the
work record of any of the seven part-tine officers neets this test.

The facts of this case clearly support a conclusion that both H ntz and
Lobermei er have worked and will continue to work a significant nunber of hours
with sufficient regularity to be regular part-tinme enployes. Therefore, we
conclude that Loberneier and Hintz are regular part-tine enployes and are
included in the bargaining unit.

In addition, the facts also clearly show that Denny has worked
irregularly and sporadically for the Cty during the past year and that he has
not worked for the Gty since at |east January 5, 1989. Thus, we concl ude that
Denny is a casual enploye who is not included in the unit.

Wth regard to Witconb, although he worked nore than 600 hours between
March 31, 1988 and March 15, 1989, his enploynent was only regular wuntil
July 1, 1988. Thereafter, Witconb only worked a total of 34 hours in three
pay periods during an eight nmonth period. Thus, we conclude that Wiitconb does
not work with sufficient regularity to justify his inclusion in the unit as a
regul ar part-tine enpl oye.

Wth regard to Heitkenper, he worked only 57.5 hours during six of the 11
t wo- week pay periods occurring from Cctober 15, 1988 through March 15, 1989.
In our view, Heitkenper is a casual enploye because his part-tinme work is not
sufficiently regular to warrant his inclusion in the bargaining unit as a
regul ar part-tine enpl oye.

Wth regard to Johnson, he worked an average of approximately 10 hours
during 11 of the 24 pay periods preceding the hearing. However, as we note
that Johnson has only worked during three of the 15 pay periods inmediately
precedi ng the hearing, we are persuaded that his share of the available work is
not presently sufficiently regular to warrant inclusion in the unit.

Lastly, as to Randol ph, the record reflects that since he conpleted his
training in Novenber 1988, he worked eight hours during one pay period in
Decenber, no hours in January, 16 hours during the two pay periods in February,
and no hours during the one March pay period which had been conpleted prior to
heari ng. Randol ph was not scheduled to work any of the shifts regularly

3/ To the extent that the Gty argues even regular part-tine enployes lack a
sufficient comunity of interest to be included in a unit with full-tine
enpl oyes, the record clearly establishes that inclusion of the regular
part-tine enployes is appropriate. Gty of Onalaska, Dec. No. 19226
(WERC, 12/81). Al enployes share conmon workpl ace, supervision, duties,
training, skills, and purpose and it would constitute undue fragnentation
if we were to establish a separate regular part-time unit. M d-State
VTAE, Dec. No. 14526-A (WERC, 5/85).

4/ Village of N agra, Dec. No. 12446-A (WERC, 5/79); Village of Munt Horeb,
Dec. No. 19188 (WERC, 12/81); City of MIlton, Dec. No. 13442-A (WERC,
6/ 83); Ozaukee County, Dec. No. 22667 (WERC, 5/85).
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June. On bal ance, we concl ude that

available to part-tinmers in April, My or
hours worked

the irregularity of Randolph's work and the small nunber of
conbi ne to make hima casual enpl oye.

G ven the foregoing, we have directed an election in a unit consisting of
three regular full-tine and two regular part-tinme officers.

Dat ed at Madi son, Wsconsin this 8th day of Septenber, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

A. Henry Henpe, Conm ssioner

Her man Tor osi an, Conm Ssi oner

WIilTiam K.  Strycker, Conmm ssi oner

sh
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