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In the Matter of the Petition of

VI LLAGE OF DEERFI ELD
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I nvol vi ng Certain Enpl oyes of : No. 42263 ME-2906
: Deci sion No. 26168
VI LLAGE OF DEERFI ELD

Appear ances:

DeWtt, Porter, Hugget, Schumacher & Mrgan, S.C., Attorneys at Law,
Manchester Place, 2 East Mfflin Street, Suite 600, Madison,
Wsconsin 53703, by Ms. Constance L. Anderson, appearing on behal f of
the the Vill age.

M. Darold Lowe, Staff Representative, Wsconsin Council 40, AFSCME,
AFL-CI O 5 (dana Court, Madi son, Wsconsin 53719, appearing on behal f
of the Union.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW
DI RECTI ON OF ELECTI ON

Village of Deerfield having, on My 25, 1989, filed a petition with the
Wsconsin Enploynent Relations Commission seeking an election pursuant to
Sec. 111.70(4)(d), Stats., in a unit described in the petition as: Al
regular full-tinme and regular part-tine enployes of the Village of Deerfield,
excluding supervisory, managerial, confidential, professional and craft
enpl oyes and |aw enforcenent enployes with the power of arrest. Seasonal
enpl oyes are excluded from the bargaining unit"; and hearing on the petition
having been held on June 30, 1989, in Deerfield, Wsconsin before Exam ner
Coleen A. Burns; and the parties thereafter having submtted witten argunent,
the last of which was received on July 21, 1989; and the Conm ssion having
reviewed the matter and being fully advised in the prem ses, makes and issues
the follow ng

FI NDI NGS OF FACT

1. That Village of Deerfield, hereinafter the Village, is a nunicipal
enpl oyer having its offices at 4 North Main Street, Deerfield, Wsconsin 53531.

2. That Dane County, Wsconsin Minicipal Enployees, Local 60, AFSCME,
AFL-CI O hereinafter the Union, is a labor organization having its principal
of fices at 5 Gdana Court, Madi son, W sconsin 53719.

3. That on April 15, 1988, the Village and the Union entered into a
Stipulation for Election Involving Minicipal Enployes in which, inter alia, the
parties agreed to the followi ng voter eligibility list:

El i zabeth McCredie
El ena Qoris

Al | en Eber har dt
Denni s Low ey
Wayne Scheel
Kennet h Gunder son
Kaia Fry

Kat hl een Col wel |
Mar garet Sracic

that pursuant to this stipulation for election, an election was conducted by
the Wsconsin Enpl oynent Rel ati ons Conmmi ssion on Tuesday, May 24, 1988; that on
May 24, 1988, following the election, a Union Representative and a Village
Representative each received a copy of the WERC tally sheet which indicated
that six of the nine ballots cast were votes for representation by the Union;
t hat
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Vill
Village received a May 25, 1988 letter from Union Representative Darold O

e age did not contest the results of this election; that on May 26, 1988,
e
we which stated as foll ows:

th
th
Lo

The enployees of the Village of Deerfield represented by
Local 60, AFSCMVE, AFL-Cl O are preparing for
negotiations with the enployer. In order for the
bargaining unit to submt a conplete proposal, please
provide me with the follow ng information:

1. A copy of all personnel policies that the
enpl oye has relating to wages, hours and
condi tions of enploynment of the workers in
t he bargai ning unit;

2. Job descriptions for all classifications in the
unit;
3. The current wage schedule or wage rates of all
workers in the unit;
4, A copy of all insurance policies:
a) Hospital and surgical insurance;
b) Heal t h mai nt enance pl an;
c) Dental insurance;
d) Sal ary continuation insurance;
e) Vi si on care insurance;
f) Life insurance. (Does it have special
i ndemmi ty, di smenber ment and

di sability provisions?)

In the near future, Local 60 will notify you on the unit's
of ficers and bargaining conmittee.

Pl ease |l et us know when the enployer is prepared to neet in
negoti ati ons.

that the Village responded in a letter of June 10, 1988 which stated as
fol | ows:

Enclosed is the information that is available for the
enployees in the bargaining unit in the Village of
Deerfi el d. The Village Board is meeting on June 13,
1988, and Personnel conmttee will determne the job
descriptions of the enpl oyees in the bargaining unit at
that tine. That information will be sent to your (sic)
as soon as possible.

Encl osed are copies of the material that you requested.
Please informnme if you have any further requests.

that on June 13, 1988, the Conmission certified the Union as the exclusive
bargai ning representative of the collective bargaining unit consisting of all
regular full-time and regular part-tine enployes of the Village of Deerfield,
excl udi ng supervisory, managerial, confidential, professional, craft enployes,
| aw enforcenent enployes with the power of arrest, and seasonal enployes; that
in a letter dated July 20, 1988 the Village presented further information to
the Union and stated, inter alia, that "the Board is in the process of
determning when negotiations wll start and you will be notified as soon as
they reach a decision"; that in August 1988, the Union and the Village first
nmet for the purpose of bargaining the initial collective bargaining agreenent
for the bargaining unit represented by the Union;

4. That on February 15, 1989, the Conmission received a Petition for

El ection Involving Minicipal Enployees in which the petitioners alleged that
they believed a majority of people in the bargaining unit represented by the
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Uni on no | onger wi shed to be represented by the Union; and that the face of the
Petition was signed by the follow ng enployes of the Village:

Kaia M Fry
Kat hl een Col wel |
Mar garet Sracic
El i zabeth McCredie
El ena Qoris

that, at the tinme of the filing of the petition, all of the enployes who signed
the petition were nenbers of the collective bargaining unit represented by the
Union and constituted a nmgjority thereof; that at all tines nmaterial hereto,
Cynthia L. Gotthart, has been enployed by the Village as the Village
Clerk/ Treasurer; that following the Conmmssion's receipt of the February 15,
1989 petition for an election, the Conmssion's Coordinator of El ections,
Dougl as V. Knudson, sent a letter dated February 17, 1989 to CGotthart advising
her that the Conmission had received a petition for election; that the
February 15, 1989, petition for election was forwarded to GCotthart as an
attachnent to Knudson's letter of February 17, 1989; that Fry and Lowe received
copies of said letter; that Gotthart had not seen the petition prior to
receiving a copy from the Commission; that following the filing of the
February 15, 1989 petition for election, Gotthart was contacted by Exami ner Ed
Bi el arczyk, who advised Cotthart that he would be handling the petition for
election; that Kaia Fry was contacted by Commi ssion staff menber Bielarczyk who
suggested that she wite a letter to him withdrawing the petition for an
election on the basis that it was untinely; that on March 13, 1989, the
Conmi ssion received a letter from Kaia M Fry, Kathleen Colwell, and Margaret
Sracic, in which the three enployes advi sed the Conm ssion that they would |ike
to withdraw their petition for election on the basis that they understood that
the petition had not been filed in a tinely manner; and that on March 21, 1989,
the Commi ssion issued an Order of Disnissal which was sent to Fry, Lowe and
CGotthart in which it dismssed the Petition for Election which had been filed
on February 15, 1989.

5. That on April 20, 1989, Village enployes Kaia M Fry, Kathleen
Colwel |, Margaret Sracic, Elena Opris, and Elizabeth MCredie, filed a second
Petition for Election Involving Minicipal Enployees wherein it was all eged that
petitioners believed that a "majority of the people in the bargaining unit no
longer with (sic) to be represented by the Union"; that said petition was not
processed further by the Conmm ssion; that, thereafter, Gotthart was advised by
enpl oye Elizabeth McCredie that a second petition for election had been filed
by five Village enployes in April, 1989; and that as of the date of hearing in
this matter, Gotthart had not received a copy of this second petition;

6. That the Village, on My 25, 1989, filed with the Conmi ssion a
Petition for Election Involving Minicipal Enployees wherein the Village alleged
that there is a question regarding majority status of the Union; in an

attachnent to the Petition, the Village stated that its conclusion that there
was a question regarding majority status of the Union was based upon the
fol | owi ng:

1. On February 8, 1989, four nenbers of the
bargaining wunit filed a petition for
election with the WERC The petition was
dismssed by the WERC, but nonetheless
indicates that nearly half of the nenbers
of the bargaining unit are interested in
anot her el ection.

2. It is the Village's understanding that
another Petition was subsequently filed
with the WERC and was simlarly dismssed
as untimely.

3. Ther e has been  turnover among the
enployees in the bargaining unit.
Specifically, Al'l en  Eber har dt resi gned
from his position in the Public Wrks
Departrment on January 3, 1989. The uni on
was advised of M. Eberhardt's

resignation in February 1989. A new enpl oyee, John Klein,
has been hired in the Public Wrks Departnent.

4. Simlarly, there has been turnover anong
enpl oyees outside of the bargaining unit
who supervise nenbers of the bargaining
unit. Robert Doren, Village Engineer and
Director of the Public Wrks Departnent,
resigned from his position on January 9,
1989. (M. Doren was excluded from the
unit because he was a professional and a
supervisor.) The Village does not intend
to hire another Village Engineer, but has
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instead decided to revert to contracting
out for its engineering services.
(Contracting out for engineering services
has been the Village's practice prior to
hiring M. Doren.) In order to neet the
supervisory needs of the Departnent, the
Village has al so created a new supervisory
position entitled "Public Wor ks
Supervisor." \Wayne Scheel, who worked in
the Public Wrks Departnent, was pronoted
to t he position of Publ i c Wor ks
Supervisor. The union was notified of M.
Scheel 's pronotion in February, 1989.

5. There has been a change in the Village
Boar d. Since last My, the Village
President and three Village board nenbers
have been repl aced.

6. There is no valid collective bargaining
agreenment between the Village and the
union. Consequently, there is no contract
bar to the holding of an election at this
tine.

7. It has been one year fromthe date of the
conduct of the last election regarding
representation  of these enpl oyees.
Pursuant to Ws. Stats., Sec. 111.70(2)
and 111.70(4)(d), municipal enployees have
the right to choose a representative for
collective bargaining and questions as to
representation nmy be raised by the
nmuni ci pal enpl oyer or any muni ci pal
enpl oyee. Furthernore, given that one
year has passed from the date of the
conduct of the initial el ection, the
request does not violate the WERC s policy
of ordinarily not conducting nore than one
election with respect to given enployees

in any one year. MIwaukee Area Techni cal
Col | ege, WERC Dec. No. 11755, page 3
(April 1973).

7. That when the Union and the Village comenced negotiations on their
initial agreenent, the Chair of the Village's Personnel Commttee was Herbert
Redmund; that the Union and the Village had approximately five or six
negoti ation sessions with the Rednund commttee commencing in August of 1988;
that at least two or three other negotiation sessions were cancelled by the
Vi | | age; that Osterlie succeeded Redmund as Chair of the Village Personnel
Conmittee; that the Union and the Osterlie committee had two bargaining
sessions, the last of which was held My 30, 1989; that another bargaining
session was schedul ed for June 27, 1989; that on June 5, 1989, the Union filed
with the Conmission a Petition for Arbitration Pursuant to Sec. 111.70(4)(cm6,
Ws. Stats., on behalf of the Village enployes in the collective bargaining
unit represented by the Union; and that, in a letter of June 26, 1989,
Assistant Village Attorney Constance L. Anderson, advised Union Representative
Darold Lowe that the Village was cancelling the June 27, 1989 bargaining
session because the Union's Petition for Arbitration indicated that the Union
believed that the Village and the Union had reached an inpasse in negotiations
and, that, given this position, the Village saw little reason to proceed with
the negotiation session schedul ed for June 27, 1989.

8. That at hearing on the Village's Petition for Election held on
June 30, 1989, the parties agreed that if the Conmi ssion were to determ ne that
it was appropriate to conduct an election in the bargaining unit represented by
the Union, the following enployes would be eligible to vote in such an
el ection:

El i zabeth McCredie - Deputy O erk-Treasurer
Dennis Lowey - Water Utility Manager
Kennet h Gunderson - General Worker
John Klein - Sewer Wility Manager
Kat hl een Col well - Assistant Librarian
Margaret Sracic - Second Assistant Librarian
El ena Qoris - d eani ng Personnel

that the parties were in agreenent that Mchelle Mack, identified as an LTE
clerical, was appropriately excluded fromthe bargaining unit on the basis that
she is a seasonal enploye; that the parties have agreed that Kaia Fry,

identified as the Library Director, is appropriately excluded from the

bargai ning unit on the basis of either supervisory and/or professional status

and that Wayne Scheel, identified as the Public Wrks Supervisor, is
-4-
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appropriately excluded from the bargaining unit on the basis that he is
supervisory; and that Allen Eberhardt has resigned fromVillage enpl oynent.

Based upon the above and foregoing Findings of Fact, the Commi ssion nakes
and i ssues the follow ng

CONCLUSI ONS OF LAW

1. That the collective bargaining unit of Village enployes, currently
represented by the Union, and consisting of all regular full-tinme and regul ar
part-tine enployes of the Village of Deerfield, excluding supervisory,
managerial, confidential, professional, craft enployes, | aw enfor cenent
enployes with the power of arrest and seasonal enployes is an appropriate
collective bargaining unit within the neaning of Sec. 111.70(4)(d)2.a., Stats.

2. That the Village of Deerfield has denonstrated, by objective
considerations, that it has reasonable cause to believe that the Union has | ost
its mpjority status since its certification on June 13, 1989.

3. That the Petition for Election Involving Minicipal Enployes filed by
the Village of Deerfield on May 25, 1989 is tinely.

4. That a question concerning representation within the neaning of
Sec. 111.70(4)(d)3, Stats., exists within the collective bargaining unit set
forth in Conclusion of Law 1 and that there is sufficient reason, within the
nmeani ng of Sec. 111.70(1)(4)(d)5, Stats., to conduct another election in said
bargai ning unit.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Conm ssion nakes and issues the follow ng

DI RECTI ON OF ELECTI ON

It is directed that an election by secret ballot be conducted under the
direction of the Wsconsin Enploynent Relations Conmission within forty-five

days from the date of this directive, in the collective bargaining unit
consisting of all regular full-time and regular part-tinme enployes of the
Village of Deerfield, excluding supervisory, nmanageri al , confidential,

prof essional, craft enployes, |aw enforcenent enployes with the power of arrest
and seasonal enployes who were enployed by the Village of Deerfield on
Sept ember 20, 1989, except such enployes as may prior to the election quit
their enploynment or be discharged for cause, for the purpose of determning
whether a majority of said enployes desire to be represented by Dane County,
Wsconsin Minicipal Enployes, Local 60, AFSCVE, AFL-CIO, for the purpose of
col l ective bargai ning on wages, hours and conditions of enploynent, or whether
such enpl oyes desire not to be so represented by said | abor organi zation.

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 20th day of Septenber,
1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conm Ssi oner

WIilTiam K. Strycker, Conm ssioner
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VI LLAGE OF DEERFI ELD

MEMORANDUM ACCOVPANYI NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND DI RECTI ON
O ELECTI ON

POSI TI ONS CF THE PARTI ES

Village

Al though neither the Minicipal Enploynent Relations Act, nor the
Wsconsin Administrative Code (ERB 11) specify a tine frane for filing
subsequent petitions for an election, the WERC has adopted a policy of not
conducting nore than one election in one year and of conputing this one year
period from the date of the previous election. Applying this policy to the
i nstant case, a subsequent petition for an election would be tinely if filed on
or after May 25, 1989. The Village's petition was filed on May 25, 1989 and,
therefore, is tinely.

The policy adopted by the WERC is reasonable. What is challenged by the
filing of a Petition for Election is the majority status of the Union. Thi s
status was deternmined at the tine of the previous election. Therefore, there
is arational basis for tieing the timeliness of a subsequent election petition
to the date on which the previous election occurred. There is no simlar
reason to tie the tineliness of a subsequent election petition to the date of
certification. Since the adm nistrative code requires the Comm ssion to issue
a certification of election results following a wvalid election, the
certification of unchallenged election results is a purely mnisterial act by
the WERC. The Village did not challenge the May 24, 1988 election tally. By
its own actions, the Union acted as the representative of the enployes in the
bargaining unit on the day after the election when it forwarded to the Vill age
the May 25, 1988 letter stating that the enployes were represented by Local 60
and seeking information that the Union needed in order to prepare its
col l ective bargai ning proposals. The Village did not respond to this letter by
challenging the Union's representation prior to certification. On the
contrary, the Village acknow edged representati on and responded to the request
for information prior to the June 13, 1988 certification date.

Assumi ng arguendo, that the WERC were to determine that it would prefer
to change its policy and conpute the one year tine period from the date of
certification rather than date of election, it would be inappropriate to apply
the new ruling to the instant case. Through its previous decisions, the WERC
has established a policy of having the one year period run from the date of
el ection, rather than the date of certification. The Village relied upon this
policy when filing its petition. Gven that the Union responded to the
Village's petition for election by filing a petition for arbitration on June 5,
1989, the Village would be prejudiced by the application of any change in the
Conmi ssion's policy.

The Village had an objective basis to file a petition for election
because a majority of the represented enployes questioned the mgjority status
of the Union by filing unsolicited petitions in February, 1989 and again in
April 1989, and because there had been a significant turnover in represented
enpl oyes, supervisors and Village Board nenbers over the past year.
Section 111.70(4)(d)5, Stats., clearly grants the Village, as the nunicipal
enpl oyer, the right to question continued representation by the Union, if it
appears that there is "sufficient reason" for another election to be held.
There have been several Conmission decisions interpreting the enployer's burden
when filing a petition for election and describing what constitutes a
"sufficient reason" for the enpl oyer to question the Union's najority status.

In Durand Unified Schools, Dec. No. 13552-A (WERC, 4/75) the Conmi ssion
di scussed the "burden of proof" that an enployer nust nmeet when filing a

petition for an election. The Conmission stated that, although the
petitioner/enployer clearly has the burden of going forward and presenting
evidence to establish that its claimis not "insubstantial,” it is inappro-

priate to apply the traditional concept of burden of proof in this setting.
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Therefore, the Village need only present evidence that its claimis not "in-
substantial" in order to prevail.

The WERC has introduced a policy of requiring a nunicipal enployer to
have a good faith basis for filing a petition for an election. (cite onitted)
There is no evidence in the record that the Village's petition for election
was not filed in good faith or that it was filed to inproperly interfere with
the collective bargaining relationship between the Village and the Union. The
record indicates that there were several negotiation sessions between the Union
and the Village and that the Village was willing to proceed with negotiation
sessions while the petition for election was pending. The Village only becane
unwilling to proceed with negotiations when the Union responded to the petition
for an election by filing a petition for arbitration and stating that the
negoti ati ons had reached an i npasse.

The record in this case contains substantial evidence of the Village's
good faith basis for filing the petition for an election. First, the record
substantiates that the Village had a good faith doubt as to the majority of the
status of the Union because of the two wunsolicited petitions filed by a
majority of represented enployes. Second, the record indicates that the
Village knew that there had been turnover among the represented enployes,
supervisors of the represented enployes, and Village Board nenbers, and
acknow edged that this turnover may also affect the majority status of the
Uni on. Unsolicited petitions for elections filed by a majority of eligible
enpl oyes, with the nost recent filed less than six weeks before the enployer
filed its petition, provide a sufficient good faith basis for an enployer to
guestion the majority status of a union.

In Wauwat osa Board of Education, Dec. No. 8300-A (WERC, 2/68), the
Conmission found that a "good faith doubt" as to mmjority status was not
establ i shed based on day to day conversations of the school adm nistration with
school enpl oyes, despite the Enployer's argument that such conversations were
the best information that could be obtained under the circunstances. When
confirmng the WERC s decision, the Crcuit Court specifically noted that such
enployes had a right to submit their own petitions for an election and could
have done so if they questioned the Union's mgjority status. The court
apparently sees a true neasure of whether enployes no longer want to be
represented by a union to be whether the enployes thenselves filed a petition
for an el ection.

In the Village's case, the enployes did subnmit petitions for an election:
tw ce. These unsolicited petitions are objective evidence that there is a
guestion of the Union's majority status. The enpl oyes' petitions were filed
recently and by a nmajority of the represented enployes. One petition was filed
in February, 1989 and the other as little as six weeks before the Village filed
its petition for an election. O the nine enployes in the unit, five signed
the petitions. O those five, one has been renoved fromthe eligibility Iist
that will be used for the instant election. The four renmining enployes still
constitute a nmmjority of the seven enployes contained in the current
eligibility list. Therefore, the Village of Deerfield has a good faith and an
obj ective basis upon which to question the majority status of the Union.

The Commission has held that an extrenely high turnover rate,
particularly when conbined with evidence of a declining interest in the union
and unsolicited statenents that enployes no longer wish to be represented by
the Union, is enough to establish a sufficient basis for questioning the
majority status of the Union, Wausau Hospitals, Inc., Dec. No. 11343 (VERC,
11/ 82). The turnover in the Village, when conbined with the filing of two
unsolicited petitions by enployes, is a sufficient objective basis for the
Village's filing of a petition for an el ection.

The Village properly submitted a petition for election by filing the
petition nmore than one year from the date of the previous election. In
addition, the Village did so in good faith and for reasons that are sufficient
under Sec. 111.70(4)(d), Stats. The Village has a good faith doubt as to the
majority status of the Union because a majority of the enployes recently filed

two unsolicited petitions for an election. Furthernore, there has been a
signi ficant turnover anong enployes, supervisors and Village Board nenbers
which may have affected the nmjority status of the Union. The Village

respectfully requests that the May 25, 1989 Petition for Election be found to
be timely and with sufficient basis, and that an el ection anong the agreed upon
el igible enpl oyes be schedul ed as soon as possi bl e.

Uni on

The petition of May 25, 1989 was filed by the Village President one year
and one day from the original election for representation which was conducted
on May 24, 1988. On May 25, 1988, the Union requested information related to
the wages, hours and conditions of enploynment of the bargaining unit enployes.
The Enployer did not respond to the request until June 10, 1988, or fifteen
days later. The information that was sent was inconplete and the Union was
notified that the additional infornmation would be forthcom ng. The WERC did
not issue its Certification of Representation until June 13, 1988. The parties
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met for their first collective bargaining session on August 3, 1988 and net
five additional tines prior to the filing of the election petition by the
Village President.

The Uni on understands that the current Commission policy on conducting
elections is that the Comm ssion will not conduct nore than one election or
referendum with respect to given enployes in any one year. The one year does
not run fromthe date of the certification of results, but rather fromthe date
of the conduct of the election referendum This policy is unfair to bargaining
representatives because it does not provide adequate tinme for negotiations
based upon the failure of an enployer to provide needed information to the
Uni on and does not take into account what happens if there is a challenge to
the election which could delay certification by the Conmission. Both parties
have five days fromthe election to object to the conduct of such elections.

If an objection is filed, the Commission will not certify the results until the
obj ections are settled or ruled upon. No enployer will neet in negotiations as
it relates to wages, hours and conditions of enploynment until the Conmi ssion

has certified the results of the el ection.

In this case, it took the Conm ssion 18 days to certify the results of
the election. |If the Conmi ssion wants to establish rules that will provide the
parties with an opportunity to reach a voluntary agreenent, it nust not limt
the time for bargai ning because of red tape, the tine it takes to do clerical
and technical work at the Conm ssion, and enployers who take three to four
weeks to provide information that should take a day or two.

The Uni on believes that the proper date for the Commission to set the one

year rule is from the date of certification. Both parties at that tine
understand that the stanp of approval has been provided by the Conm ssion and
the parties can then proceed to bargain on their first contract. Based upon

the Union's reasonable position, the Conm ssion should rule that the Village of
Deerfield s petition is untinely filed because it is filed |ess than one year
from the date of the certification of the original election. It is now tine
for the Commission to amend its rule to provide a longer tine for collective
bar gai ni ng between the parties.

DI SCUSSI ON
Section 111.70(4)(d),5, Stats., provides as foll ows:

5. Questions as to representation may be raised by
petition of the nunicipal enployer or any nmunicipal
enploye or any representative thereof. Where it
appears by the petition that a situation exists
requiring pronpt action so as to prevent or termnate
an energency, the conmmssion shall act upon the
petition forthwith. The fact that an el ecti on has been
hel d shall not prevent the hol ding of another election
among the same group of enployes, if it appears to the
conmm ssion that sufficient reason for another election
exi sts.

As the Village argues, Sec. 111.70(4)(d)5, Stats., expressly provides a
nmuni ci pal enpl oyer, such as the Village, with the right to raise a question of
representation by filing a petition for election. However, where, as here, an

el ection has been conducted anong a group of enployes, the Conm ssion will not
entertain a petition for another election wunless, as set forth in
Sec. 111.70(4)(d)5, Stats., "it appears to the Commission that sufficient

reason for another election exist."

To prevail in the argunent that there is "sufficient reason for another
election,” a petitioning municipal enployer nust conply with the follow ng
requi renent, first enunciated in Wauwat osa Board of Education, Dec. No. 8300-A
(VERC, 2/68): 1/

An enpl oyer petitioning for an election in an existing unit
must denonstrate to this agency at the hearing, by
obj ective considerations, that it has reasonabl e cause
to believe that the incunbent organization has lost its
majority status since its certification or the date of
vol untary recognition. This objective evidence nust
not have been obtained by the enployer through
pr ohi bi t ed neans.

In arguing that it has a good faith doubt as to the Union's majority
status, the Village relies, inter alia, upon its belief that, at the tine the
Village filed the petition for election, a majority of enployes in the Union's

1/ Aff'd. Dane County Circuit Court (8/68). See also: Douglas County, Dec.
No. 8433 (WERC, 3/68); Joint School District #1, Dec. No. 9719 (VERC,
6/70); Durand Unified Schools, Dec. No. 13552 (WERC, 4/75); School
District of Delavan-Darien, Dec. No. 21159 (WERC, 11/83).
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bargaining unit had filed a decertification petition in February, 1989 and then
again in April, 1989. The Union's understanding of the earlier decertification
petition was based upon a communi que from the Comm ssion, which provided the
Village with a copy of the February 15, 1989 petition. The February 15, 1989
petition, on its face, alleges that the five petitioning enpl oyes believed that
a mpjority of the people in the bargaining unit no longer w shed to be
represented by the Union. At the tinme of the filing of the Village's petition,
Village representatives had not seen the April, 1989 petition. Rather, one of
the five petitioning enployes had informed a Village official of the April
petition.

The record denonstrates that the Commssion did receive petitions for
el ection on February 15, 1989, and, April 20, 1989, respectively, in which a
majority of the enployes in the Union's collective bargaining unit indicated
that they believed a majority of the people in the bargaining unit no |onger
wi shed to be represented by the Union. 2/ The record does not denobnstrate that
either petition was solicited or encouraged by any Village representative. 3/

The Commission is satisfied that, at the time the Village filed its
election petition with the Conmssion, the Village had a reasonable basis to
believe that a majority of enployes in the Union's bargaining unit had filed a
decertification petition on February 15, 1989 and, again, in April, 1989. Two
petitions seeking to decertify the Union, filed with the preceding fourteen
week period and signed by a nmagjority of the Union's bargaining unit nenbers, do
constitute "objective considerations" which provide reasonabl e cause to believe
that the Union has lost its nmajority status since its certification. 4/

Ti nel i ness

Initially, we note that as the parties had not reached agreenent 09n a
new contract when the instant petition was filed and as no interest arbitration
petition was pending, we are not confronted wth contract or interest
arbitration petition bar issues.

At issue is whether the election petition filed nmore than one year after
the conduct of the election, but less than one year after the certification of
results of the election, is tinely. The Village argues that the Comm ssion has
adopted a policy of not conducting nore than one election in one year, with the
conputation of the one year period conmencing from the date of the conduct of
the election. The Village argues that applying this policy to the present
case, a subsequent petition for election would be tinely if filed on or after
May 25, 1989. The Union does not take issue wth the Village's
characterization of the Conm ssion's policy, but rather, argues that the policy
shoul d be changed. Specifically, the Union argues that this policy does not
give consideration to the fact that there may be challenges to the election
which significantly delay the certification of the results of the election.
The Union asserts that no enployer will neet to negotiate on wages, hours and
condi tions of enploynent until the Commi ssion has certified the results of the
election. The Union maintains, therefore, that to enforce a one-year election
bar policy, rather than a one-year certification bar policy, deprives the
certified bargaining representative of a reasonable period of tine in which to
bargain an initial contract.

In the Gty of Geenfield, 5/ the Commssion stated that it normally
applies a "one year rule” in conducting a second election. The Conmi ssi on
further stated that "Under such rule the Commission will not nornmally conduct
an election within one year of the date on which a previous el ection has been
conducted." In adopting election policies, such as the one enunciated in Cty

2/ At the tine of the initial election, in My of 1988, there were nine
enployes in the bargaining unit. As the record denonstrates, prior to
hearing in this matter, one enploye resigned. It is not clear whether
there were eight or nine enployes in the bargaining unit at the time that
the February and April election petitions were filed. In either case,
five enployes would constitute a majority of the bargaining unit. O
these five enployes, one has been renmoved from the unit pursuant to an
agreenment reached by the parties at hearing. The remaining four,
however, constitute a majority of the seven enployes in the current voter
eligibility list.

3/ At hearing, the parties agreed to exclude one of the petitioning enployes
from the bargaining unit on the basis that the enploye was professional
and/ or supervisory. However, at the tine of the enploye's petition, the
enpl oye was a nenber of the bargaining unit.

4/ W do not deem it necessary to determine whether the Village is correct
when it argues that turnover anong represented enployes, supervisors of
the represented enployes and Village Board nenbers also provided the
Village with a good faith doubt as to the Union's majority status.

5/ Deci sion No. 18303-B (2/81).
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of Greenfield, the Conm ssion bal ances conpeting interests and rights. 6/ On
the one hand, the Conmmission has an interest in encouraging stability in
collective bargaining relationships which enhances the potential for |[Iabor
peace. 7/ On the other hand, we have the statutory right of enployes to
bargain collectively through representatives of their own choosing, which right
necessarily includes the right to change or elimnate a chosen representative.
8/ As the Union argues, a bargaining representative selected in a valid
representation election should be given a reasonable period of time in which to
negotiate a collective bargaining agreenent w thout threat of challenge to its
majority status. Not only does the existence of such a tinme period encourage
| abor relations stability, but it also serves the interests of enploye free
choice by providing the enployes' chosen representative with a reasonable
opportunity to fulfill the purpose for which it was chosen, i.e., to bargain
with the enployer on nmatters affecting the enployes' wages, hours and worKking
condi tions.

Here, the Union asserts that the one year followi ng the election did not
provide a reasonable period for bargaining a first contract, citing delays in
the Commission's issuance of the «certification and in the receipt of
information fromthe Village. W do not find the Union argunents persuasive.
The record denonstrates that even prior to issuance of our certification, the
Village had already begun responding to the Union's information requests.
Further, the record does not establish a nexus between the fact that the
Village did not conplete its response to the Union's information request until
July 20, 1988 and the fact that the parties had not reached agreenent by
May 25, 1989 when the Village filed its petition. Thus, as we are satisfied
that the parties had a reasonable period to bargain a first contract and as
nore than one year had passed between the date of the election and the filing
of the Village's petition, we find the petition to be tinely. Thus, we have
directed the el ection sought by the Vill age.

However, this case does present us with an opportunity to evaluate
whet her we shoul d prospectively change our existing election bar policy under
t he Muni ci pal Enpl oynent Rel ati ons Act.

As the Union argues, challenges to an election may result in a
significant delay between the conduct of the election and the certification of
the results of the election. I nasnuch as the nunicipal enployer's duty to
bargain under Sec. 111.70(3)(a)4, Stats., comrences with the certification of
the bargaining representative, rather than the conduct of the election, we are
persuaded that, in cases where the election results in the certification of a
bargai ning representative, the relevant one-year period for insulating the
i ncunbent bargaining representative from a challenge to its majority status
should be the one year period following the date of the certification of the
bargai ning unit representative. |In reaching this conclusion, we are cognizant
of the fact that the Commission has previously refused to adopt a certification
bar policy. 9/ However, in refusing to adopt such a policy, the Conmi ssion
relied heavily upon the fact that it had too Ilittle experience in the
adm ni stration of the Minicipal Enploynment Relations Act to determ ne whether
such a policy would be appropriate. 10/ In the nore than twenty years which
have passed since the Comm ssion's rejection of a certification bar policy, the
Conmi ssion has had sufficient experience to conclude that such a policy would
ef fectuate the purposes of the Minicipal Enployment Relations Act. The w sdom
of such a certification bar policy has |ong been recognized by the Conm ssion
in the adm nistration of the Wsconsin Enpl oynent Peace Act 11/ and by the NLRB
in the administration of the National Labor Relations Act. 12/

The policy considerations favoring the adoption of a one year
certification bar policy are not present in cases where the election does not

6/ VWauwat osa Board of Education, Dec. No. 8300-A (WERC, 2/68); Mikwonago
School District, Dec. No. 24600 (WERC, 6/87).

7/ Section 111.70(4)(c) and 111.70(1)(a), Stats.
8/ Sections 111.70(2) and 111.70(4)(d)5, Stats.

9/ Gty of Menononie, Dec. No. 8730 (WERC, 10/68); Cty of Kenosha Board of
Education Dec. MNo. 8031 (WERC, 5/67); MIlwaukee Board of School
Directors, Dec. No. 8030 (WERB, 5/67).

10/ | bid.

11/ The |anguage which gave rise to the certification bar rule in the
Wsconsin Enploynent Peace Act is identical to the |anguage of
Sec. 111.70(4)(d)5. See St. Lukes Hospital, Dec. No. 7007 (VERB, 1/65);
Antigo MIk Products Co., Dec. No. 1308 (WERB, 5/47); Garton Toy Co.,
Dec. No. 1238 (WERB, 2/47).

12/ Brooks v. NLRB, 348 U.S. 96 (1954).
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result in the certification of a bargaining representative. In such cases,
there is no existent bargaining relationship to foster and, thus, the paranount
interest is the enployes' statutory right to bargain collectively through
representatives of their own choosing. In such cases, the purposes of the
Muni ci pal Enpl oynent Rel ations Act are best served by applying the one-year
el ection bar policy recognized in Cty of Geenfield. The w sdom of such an
election bar policy has long been recognized by the Commission in the
adm ni stration of the Wsconsin Enpl oynent Relations Act 13/ and by the NLRB in
the administration of the National Labor Relations Act. 14/

In sunmary, in the future, where a valid election is conducted and the
enployes do not elect to be represented for the purposes of collective
bargaining, the Commission wll not nornmally entertain a petition for a
subsequent election until one year after the date of the conduct of the
original election. Wiere a valid election is conducted and a bargaining
representative is certified, the Conmission will not normally entertain a
petition for a subsequent election until one year after the date of the
certification of results of the election.

Dated at Madi son, Wsconsin this 20th day of Septenber, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chalrnman

Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner

13/ Adel man Laundry, Dec. No. 5799 (WERB, 8/61); Cty of Menononie, Dec.
No. 8730 (WERC, 10/68).

14/ Mal i nckrodt Chemical Wrks, 84 NLRB 291 (1949); Palnmer Mg. Co.,
103 NLRB 336, (1953). -11-
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