STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

SOUTH WEST EDUCATI ON ASSSCCI ATl ON Case 13
: No. 43341 ME-382
I nvol vi ng Certain Enpl oyes of : Deci sion No. 26173-B

BLACK HAWK SCHOOL DI STRI CT

Appear ances:
M. Kenneth Pfile, Executive Director, South Wst Educati on Association,
Barnard and Daugherty, Attorneys at Law, 419 Main Street, P.Q Box 187,

FI NDI NGS OF FACT, CONCLUSI ON OF LAW AND
ORDER CLARI FYI NG BARGAI NING UNI' T

On Decenber 12, 1989, the South Wst Education Association filed a
petition requesting the Wsconsin Enploynent Relations Commssion to clarify an
existing bargaining wunit by including the individual who perfornms bus
mai ntenance and repair. Hearing in the matter was del ayed pending attenpts to
resolve the matter. Hearing in the matter was held in South Wayne, Wsconsin
on June 5, 1990 before Coleen A Burns, a nmenber of the Conmission's staff. A
stenographic transcript of the hearing was received on June 19, 1990. The
record was closed upon receipt of post-hearing briefs on July 24, 1990. The
Conmi ssion, being fully advised in the prem ses, nakes and issues the follow ng

FI NDI NGS OF FACT

1. Sout h West Educati on Associ ation, hereinafter the Association, is a
| abor organization and has its principal offices at 960 North Washington
Street, P.O Box 722, Platteville, Wsconsin 53818-0722.

2. Black Hawk School District, hereinafter the District, is a
nmuni ci pal enployer and has its principal offices at South Wayne, Wsconsin
53587.

3. Pursuant to an election conducted by the Wsconsin Enploynent
Rel ati ons Commi ssion, 3/ Black Hawk Educational Support Personnel, SWEAC, WEAC
was certified as the bargaining representative of all regular full-tinme and
regular part-tine enployes of the Black Hawk School District, excluding
pr of essi onal , supervisory, managerial and confidential enployes.

4. On Decenber 12, 1989, the Association, on behalf of the Black Hawk
Educati onal Support Personnel, SWEAC, WEAC, filed a unit clarification petition
with the Conmmission seeking to include the individual performng bus
mai nt enance and repair in the bargaining unit set forth in Finding of Fact 3.
The Enpl oyer opposes such inclusion solely on the basis that the position in
qguestion is occupied by an i ndependent contractor.

5. Dale L. Schliem the individual who occupies the position in
di spute, maintains the District's school buses, pick-up trucks, school van,
driver's education car and |awn nowing tractors. Schliem does this maintenance

work at the school bus garage, which is adjacent to the high school. The
District supplies large tools such as jacks, tire changers, tire cages, safety
stands and a chain hoist. Al t hough Schliem provides his own hand tools, the

District would provide these tools to Schliemif requested to do so. For the
1989-90 school year, Schliemand the District entered into the follow ng:
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BUS REPAI R AND MAI NTENANCE CONTRACT

This contract is between the School District of Black
Hawk and Dale Schliem M. Schliem is to provide
repair and naintenance of school owned vehicles as

fol | ows:

1. Bi -mont hly washi ng of vehicles

2. Gl change and service (busses at 2,000
mles)

3. Check and nmaintain braking system

4. Mai nt ai n |'ight and el ectrical
syst ens

5. Mai ntain heater and air conditioning
syst ens

6. Mai ntain w ndshield w per blades and
fluid | evel s

7. Check and change tires as required

8. Do engine repair, including the
radi at or

9. Check and replace worn and broken
hoses, belts and pl ugs

10. Do front end work including king
pi ns, toe-in and bal anci ng

11. Mai ntai n the exhaust system

12. Mai ntain and repair transm ssion and
dri veshaft

13. O her work as requested

For satisfactory services rendered the School District
of Black Hawk agrees to pay M. Schliem E ght hundred
ni nety-ei ght and no/ 100 dollars per nonth ($898.00) for
an eleven-nmonth period beginning July 25, 1989 and
concl udi ng June 30, 1990.

Parts used in the repair and naintenance of school
owned vehicles are to be purchased at verifiable school
prices, not at retail cost.

Presi dent of the School Board Dat e

Cerk of the School Board Dat e

Treasurer of the School Board Dat e

Enpl oyee Dat e
Wien Schliem began his maintenance work for the District, in 1985, Schliem and
another firm shared responsibilities for bus naintenance. At that tinme,
Schliem did not have a contract with the District, but rather, was paid on a
per job basis. In 1986, the District sought bids to perform vehicle

mai nt enance work on school prem ses using parts furnished by the District.

Schliem was one of three bidders. The District accepted Schliems bid and
Schliem entered into a contract with the District to maintain the District's
vehi cl es. The following year, the District offered Schliem a contract which
adjusted the previous years' anpbunt to reflect the percentage increase given to

the District's support personnel. Schliem rejected that offer, indicating to
the Board that he was an independent contractor. Thereafter, the District
solicited bids for a bus nmaintenance and repair contract. Schliem was one of

two bidders. The District accepted Schliems bid for the 1987-88 contract.

The District did not solicit bids for the 1988-89 or 1989-90 contract. For
each of these years, Schlienmis 1987-88 <contract was renewed w thout
nodi fication except for a change in dates. Schliems contracts have differed
fromthe 1989-90 contract only in the amount of paynents to be made to Schliem

and the dates of the contract. For 1986-87, Schliem received a nine-nonth
contract at $700. Subsequently, Schliem indicated that he required nmore tine
to perform the required work. In 1987-88, Schliem received an el even-nonth
contract at $898. 00. Schliem who works as an auto nechanic at a garage in

Monroe, Wsconsin, perforns District work after his nornal working hours at the
Monr oe gar age. The District's buses are normally housed on the Bus Driver's
prem ses. When the buses require repairs or nmintenance, the Bus Drivers
prepare a repair ticket which identifies the naintenance problem indicates
when the vehicle will be returned to the District's garage and nade avail abl e
for repair, and sets forth a deadline for the repair. As long as the work is
conpleted by the deadline, Schliem has discretion to deternmine when he will
perform the repair and mai ntenance worKk. The Bus Drivers forward the repair
tickets to the District's Bus Coordi nator, Chuck Parsons, who countersigns the
tickets and mails the tickets to Schliem At times, Schliemwll find a bus
parked in the District parking |ot which contains a repair request which he has
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not yet received fromParsons. Schliemw ||l performthe repairs or maintenance
described on the request. Cenerally, Schliem perforns his naintenance work on
Thursday nights, Friday nights or over the weekend. In emergency situations,
Parsons nay convey repair and naintenance requests by telephone. Nei t her
Parsons, nor any other District enploye, evaluates Schliemor reviews Schliens
wor K. If, following repair or naintenance by Schliem a Bus Driver is not
satisfied with the performance of a bus, the Bus Driver returns the bus to
Schliem for further service. Parsons is also a District Principal. Schli em
orders parts for the District at school district rates. The District pays for
the parts ordered and used by Schliem Schliem does not provide any insurance
for the work which he perforns for the District. The District has not provided
Schliem with any health insurance, vacation pay, holiday pay or sick |eave.
Schliem told Parsons that when he (Schliem was not available to work,
Schliems son Randy would perform the work. On two occasions Parsons called
Randy to perform Schliem s work. The District did not conpensate Randy for
this work. On one occasion, Schliem was injured and on the other occasion,
Schl i em was on vacati on.

6. In January of 1990, while the District and the Black Hawk
Educati onal Support Personnel, SWEA, WEAC were bargaining the initial contract
for the bargaining unit described in Finding of Fact 3, the District agreed to
pl ace bargaining unit nenbers in the state retirenment system The District
placed Schliem in the retirement system with the intent to wthdraw Schliem
from the system should the Comm ssion not include Schliem in the collective
bargaining unit. Schliem 1|ike the support personnel bargaining unit enployes,
pays the enploye share of the retirenment contribution. Prior to the point in
time that the Black Hawk Educational Support Personnel, SWEA, WEAC becane the
certified bargaining representative of the bargaining unit described in Finding
of Fact 3, all enployes included in this unit, hereinafter support personnel,
were issued individual contracts. Support personnel positions include part-
time custodian, full-time custodian, office personnel, library aide, teacher
ai de, hot lunch personnel and bus driver. The support personnel contracts were
i ssued annually and provided paid sick |eave, energency |eave and personal
| eave. Sone, but not all, of the support personnel also received health
i nsurance, vacations and holidays. There are sone District bus drivers who
arrange to have a famly nenber substitute for them  Wen such substitutions
are made, the bus driver receives conpensation as if the bus driver had worked.
The fami |y nenber does not receive any conpensation for the work. Bargaining
unit enployes may ask other bargaining unit enployes to substitute for them
In such cases, the District pays the substitute for hours worked by the
substitute. The absent enpl oye does not receive any conpensation unless he/she
is entitled to receive tine-off with pay such as sick |eave or vacation. The
i ndi vidual contracts of the part-time custodian, full-time custodian, teacher
aide and hot |lunch personnel contained an hourly wage. The individual
contracts of the office personnel and library aide contained an annual salary
amount. The individual contracts for drivers contained route rates.

7. Brad G llaspie has been the District Admi nistrator since Novenber
of 1985. During the term of Schliem s 1986-87 school year contract, Schliem
asked Gllaspie if the District would withhold federal incone tax from his
check as a convenience to Schliem G llaspie, wthout seeking the approval of
the District's Board of Education, authorized the incone tax wi thholding.
Al though Schliem did not request the District to deduct FICA, such deductions
comenced at the tinme that the District began the incone tax w thholding. The
District's Board of Education did not expressly authorize either the incone tax
wi t hhol ding or FI CA deductions. Schliemis paid by checks which are authorized
by the District Board of Education Cerk, Treasurer and President. These
checks contain information which indicates that the District is deducting
i nconme taxes and FI CA taxes from paynments nade to Schliem

8. The District does not retain the right to control the manner and
nmeans by which Schliem perforns naintenance and repair work for the District,
but rather retains control only as to the result.

Based on the above and foregoing Findings of Fact, the Commi ssion makes
and i ssues the follow ng

CONCLUSI ON OF LAW

Dal e Schliem the individual who naintains and repairs D strict vehicles,
is not a municipal enploye within the neaning of Sec. 111.70(1)(i), but rather,
i s an i ndependent contractor.

Based on the above and foregoi ng Findings of Fact and Conclusion of Law,
t he Conmi ssion nmakes and issues the follow ng

ORDER 2/

The position occupied by Dale Schliem shall continue to be excluded from
the bargaining unit represented by Black Hawk Educational Support Personnel,
SWEAC, WEAC.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 9th day of Novenber,
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1990.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chairnman

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITiam Strycker, Comm ssi oner

2/ Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision

specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(Footnote 2/ continues on the next page.)
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(Footnote 2/ continues)

Not e:

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedi ngs
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49,

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceedi ng in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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BLACK HAWK SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER CLARI FYI NG BARGAI NING UNI' T

The sole issue in dispute is whether the individual perform ng bus repair
and maintenance work for the District, Dale Schleim is an independent
contractor or a municipal enploye.

POSI TI ONS OF THE PARTI ES

The Associ ati on

The Association contends that Dale Schleim is not an independent
contractor, but rather is a nunicipal enploye who is appropriately included in
the collective bargaining unit represented by Black Hawk Educational Support
Personnel , SWEA, WEAC. The Association argues that, in determ ning whether an
individual is an enploye or an independent contractor, the Comm ssion has
applied the "right of control" test, i.e., when the enployer for whom the
services are perforned retains the right to control the nanner and neans by
which the result is acconplished, the relationship is one of enploynment, and
where the enployer retains control only as to the result, the relationship is
that of independent contractor. The Association further argues that the
Conmi ssion has recognized that the determination of the relationship depends
upon the particular facts of each case, all the incidents of the relationship
nmust be wei ghed and assessed, and no one factor is dispositive.

The Associ ation argues that Schiem s enploynent relationship is evidenced
by the followi ng facts: since August of 1986, Dale Schliem has been issued
payrol|l checks from which withholding tax and FICA tax has been deducted; in
January of 1990, the District began paying the Enployer's portion of the
Wsconsin Retirement Fund contribution on Dale Schliemis behalf; the District
provides the facility and the equi pnent which Dale Schliem uses to perform his
wor k; al though Schleim provides his own hand tools, he is not required to do
so; Schliem purchases parts for use in his work, which parts are paid for by
the District; and Schliem does not provide any insurance to cover his work.
The Association contends that, in these respects, the District treats Schliem
in the same nanner as it treats other enployes represented by Black Hawk
Educati onal Support Personnel, SWEA, WEAC. The Association nmaintains that the
enpl oynent relationship is also evidenced by the fact that Schliem is
supervi sed by a nenber of the School District admnistration, Chuck Parsons.
The Association contends that Parsons supervisory status is evidenced by the
fact that Parsons issues Schliem work orders identifying the work to be
performed and a time frane in which to perform this work, and, in energency
situations, Parsons has contacted Schliem at home to notify Schliem of repair
wor K.

The Association asserts that, while Schliem is allowed a good deal of
discretion in performing his duties, he performs his work for the District
based upon specifications developed by the District. The Association naintains
that the District exercises control beyond the result of Schliems work, and
has retained the right to control the nmanner and neans by which the result is
acconpl i shed. The Association asserts, therefore, that Schliem is not an
i ndependent contractor, but rather, is a nunicipal enploye who is appropriately
included in the bargaining unit represented by the Associ ation.

The District

The District acknow edges that, between the time that Dale Schliem
entered into his relationship with the School District and the hearing in this
matter, there have been changes in this relationship. Specifically, payroll
deductions and FICA tax were deducted from Schliem's conpensation and, in
January of 1990, Schliem was placed into the state retirement system The
District asserts that, in all other respects, i.e., job description,
supervision, freedom to perform the work at Schlienis wll and pleasure
(providing only that the job was finished by a certain tinme), the furnishing of
repl acenent help by Schliem accountability, lack of supervision and |ack of
normal enployer fringe benefits, Schlienmis relationship to the District has
remai ned unchanged.

The District asserts that the record denonstrates that Schliem was pl aced
on the Retirement System not because the District considered Schliemto be an
enpl oye, but rather, for admnistrative convenience, i.e., the District
determned that it would be easier to renove Schliem from the Wsconsin
Retirement Fund in the event that the Comm ssion upheld the District's position
that Schliem was an independent contractor, than it would be to retroactively
place Schliem in the Retirement System should the Association prevail in its
position that Schliemwas a nunicipal enploye.

The District argues that after Schliem comrenced providing services for
the District, he requested the District Admnistrator to withhold income tax so
that Schliem could neet his inconme tax obligation. Deductions of the FICA tax
and the matching of the sane by the District, was an inadvertent error on the
part of the District's staff. The Board of Education did not approve, or for
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that matter, have know edge of the fact that paynents nade to Schliem contai ned
deductions for income tax and FlCA The District maintains that the
ci rcunmst ances surrounding the deduction of Schliems FICA and wi thhol ding tax,
and his enrollnment in the retirenent system do not denonstrate that Schliemis
a nuni ci pal enpl oye.

The District denies that the record denbnstrates that Parsons' role is
that of a supervisor, and argues that Parsons functions solely as a conduit

between the bus drivers and Schliem i.e., obtaining information regarding
needed repairs and availability of buses fromthe bus drivers and relaying the
same to Schliem According to the District, Parson's |ack of supervisory

status is evidenced by the fact that Parsons has never supervised the repair
work, has not directed the manner or nmethod of the repair work (except to
identify a conpletion tine), has not conducted any inspections of the finished
wor k, and has not perforned any evaluation of Schliem s services. Rather, the
how, when, where or by whom the repair work was to be perforned, has renmined
solely under the control and the discretion of Schliem The District argues
that, since Schliem is an independent contractor, he is not appropriately
included in the «collective bargaining unit represented by Black Hawk
Educati onal Support Personnel, SWEAC, WEAC.

DI SCUSSI ON
The standard for determ ning independent contractor status is set forth

in The Human Services Board of Forest, Oneida and Vilas Counties, Decision
No. 20728-B (WERC, 7/90) wherein the Comm ssion stated as follows: 4/

Section 111.70(1)(i), Stats., defines a nunicipal
enploye in pertinent part as: "Any individual enployed
by a nunicipal enployer other than an independent
contractor Lo When a question has arisen as to
whet her an individual is an enploye or an independent
contractor, the Commission has applied the "right of
control" test. This test provides that where the
enpl oyer for whom the services are performed retains
sufficient right to control the manner and neans by
which the result is acconplished, the relationship is
one of enployment. \Were the enployer retains control
only as to the result, the relationship is that of an

i ndependent contractor. The determ nation of which
rel ati onship exists depends on the particular facts of
each case and all the relevant indicia of the
rel ati onship must be wei ghed and assessed, with no one
factor being dispositive. The earmarks of an
i ndependent contractor are that there is wusually an
engagenent in a venture involving a financial

i nvestment and an assunption of the risks involved in
the undertaking; that profit and | oss are dependent on
the efficiency and ability of the independent
contractor; that pay for services or goods is based on
the result rather than solely on the time to reach the
result; and

4/ See al so: Town of Vernon, Decision No. 24967 (WERC, 11/87); Madison
Metropolitan School District, Decision No. 6746-E (WERC, 12/86); and
Monroe County (Departnment of Social Services), Decision No. 16280-B
(27 85).
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that the independent contractor exercises independent
judgnment and initiative in determning when, where, and
how t o acconplish the job.

In the Spring of 1986, the District sought bids for a contract to
maintain and repair District vehicles during the 1986-87 school year. Dal e
Schliem was one of three bidders for the contract. After accepting Schliems
bid, Schliem and District representatives entered into a contract in which
Schliem agreed to maintain and repair the District's vehicles for the sum of
$700.00. The following year, the District offered to renew the contract with
Schl i em Wien Schliem rejected the District's nmonetary offer, the District
again sought bids for the vehicle nmintenance and repair contract. Dal e
Schliem was one of two bidders for the contract. After accepting Schliems
bid, Schliem and District representatives entered into a 1987-88 contract in
whi ch Schliem agreed to maintain and repair the District's vehicles for the sum
of $898. 00. The District did not solicit bids for the 1988-89 and 1989-90
vehi cl e mai ntenance and repair contract, but rather, with Schlienm s agreemnent,
renewed Schlienm s 1987-88 contract without nodification.

Al of the vehicle maintenance and repair contracts issued to Schliem
were entitled "Bus Repair and Miintenance Contract" and contain a signature
line for the President of the School Board, Cerk of the School Board and
Treasurer of the School Board. Under the space reserved for Schliems
signature, the word "Enpl oyee" was printed. W are persuaded, however, that
the solicitation and acceptance of bids for the "Bus Miintenance and Repair

Contract"” is nore indicative of independent contractor status than enploye
st at us. I ndependent contractor status is also supported by the fact that the
contract does not provide paynment on the basis of hours needed to reach a
result, but rather provides paynent for by the result itself, i.e., the repair

and mai nt enance of District vehicles.

I nasnuch as the District provides Schliemwith the facilities, equipnent
and supplies necessary to repair and maintain the District's vehicles,
Schliemis work for the District has not required any financial investnent by
Schliem 5/ However, where, as here, there is a fee for services which is
i ndependent of actual hours worked, there is a risk of profit or |oss dependent
on Schliems skill and efficiency and on the volume of repair work. Such a
risk of profit or loss is an indicator of independent contractor status.

Prior to the certification of the support personnel bargaining unit, all
support personnel were issued individual contracts on an annual basis. It is
not evident, however, that the support personnel contracts were let to bids.
Mor eover, the support personnel contracts, unlike Schliem s contract, provided
sone type of fringe benefit 6/ and either expressed hours of enploynment or
provided that hours of enployment would be determined by the District. On one
occasion, the District offered to renew Schliems contract by increasing his
conpensation by the same percentage increase granted to the support personnel,
which offer was rejected by Schliem At the time of this rejection, Schliem
i ndicated that he was an independent contractor. The distinctions between the
contracts issued to Schliemand the contracts issued to other support personnel
lend support to the District's argument that Schliem has functioned as an
i ndependent contractor, rather than as an enploye of the District.

Chuck Parsons is a District Principal, as well as the District's Bus
Coor di nat or . Parsons receives repair and maintenance requests from the Bus
Drivers, countersigns these requests, and transmts the sane to Schliem At
the time that Schliem receives the requests, he is told when the bus nust be
returned to service. Upon receipt of the requests for service, Schliem
determ nes when the vehicle will be serviced, subject only to the return to
servi ce deadline established by the District. 7/ Schliemutilizes independent
judgnment and initiative to determne the manner and neans to service the
vehi cl e. Nei t her Parsons, nor any other District enploye reviews Schlienms
repair work. Rather, if a bus driver is not satisfied with the perfornmance of
a vehicle which has been serviced by Schliem the vehicle is returned to
Schliem for further servicing. When Schliem is not available to provide the
service required of his contract, by Schlienmis designation, the service is
provided by his son at no extra cost to the District.

Contrary to the argunent of the Association, the record does not warrant
the conclusion that Schliem is supervised by Parsons, or any other District
enpl oye. Rather, the record warrants the conclusion that Schliem exercises
i ndependent judgnent and initiative in determ ning when and how to acconplish
the work performed for the District.

4/ It is Schliems choice to use his own hand tools. The District is
willing to provide all of Schlienm s tools.

5/ Al of the support personnel contracts provided for paid sick |eave,
emergency | eave and personal days. Some, but not all, of the contracts

al so provi ded vacation, holiday, and health insurance benefits.

6/ Schliem who is enployed as an auto nechanic at a |ocal garage, normally
services District vehicles in the evening and on weekends.
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In January, 1990, the District agreed to enroll nenbers of the support
personnel bargaining unit in the state retirenent system For adm nistrative
conveni ence, Schliemwas enrolled in the retirement system pending the outcone
of the instant proceeding. G ven the circunstances, Schliems enrollnment in
the retirement systemis not an indicator of enploye status.

It is undisputed that, since August of 1986, paynments made to Schliem
pursuant to his "Bus Repair and Maintenance Contract” were subject to incone
tax and FI CA deducti ons. Regardl ess of whether or not the Board of Education
expressly authorized these deductions, the deductions give rise to the
i nfference that Schliemis an enploye, rather than an i ndependent contractor.

As set forth supra., no one factor is dispositive, but rather, all the
relevant indicia of the relationship nust be weighed and assessed. Upon
bal ancing all of the relevant indicia of the relationship, we do not find that
the District retains sufficient right to control the manner and nmeans by which
Schliem performs his vehicle repair and mai ntenance services so as to warrant
the conclusion that Schliemis a municipal enploye of the District. Rather, we
are persuaded that the District retains control only as to the result and,
t hus, Schliems relationship to the District is that of independent
contractor. Accordingly, we have not granted the Association's request to
clarify the support personnel bargaining unit by including Schliems position
t herei n.

Dat ed at Madi son, Wsconsin this 9th day of Novenber, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A. Henry Henpe
A. Henry Henpe, Chairnan

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

Strycker /s/
Strycker, Comm ssioner
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