STATE OF W SCONSI N

BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

WOOD COUNTY COURTHOUSE, SOCI AL :

SERVI CES & UNI FI ED SERVI CES EMPLOYEES, Case 81

LOCAL 2486, AFSCME : No. 41812 | NT/ ARB-5190
: Deci sion No. 26178

To Initiate Arbitrati on Between

Said Petitioner and

WOOD COUNTY

Appear ances:
M. David Wite, Staff Representative, Wsconsin Council 40, AFSCVE,

AFL-CI O 1973 Strongs Avenue, Stevens Point, Wsconsin 54481, for
t he Uni on.

M. Wlliam G Wiland, Corporation Counsel, 400 Market Street, Wsconsin
Rapi ds, Wsconsin 54495, for the County.

ORDER DI SM SSI NG PETI TI ON FOR ARBI TRATI ON

Whod County Courthouse, Social Services & Unified Services Enployees,
Local 2486, AFSCME, herein the Union, having, on February 21, 1989, filed a
petition for arbitration pursuant to Sec. 111.70(4)(cn)6., Stats., which
al l eged that the Union had reached a deadl ock in negotiations with Wod County,
herein the County, over the wages, hours and conditions of enploynent of
correctional officers who, during the termof an existing collective bargaining
agreenent, had been included in a collective bargaining unit represented by the
Uni on; and the County having, on February 24, 1989, filed a Mdtion to D sniss
the Union's petition alleging that Sec. 111.70(4)(cm6., Stats., is not
available to the Union for resolution of the parties' dispute as to the wages,
hours and conditions of enploynment of the correctional officers; and the
parties having waived hearing and filed witten argunment, the last of which was
received on May 23, 1989; and the Conmission having considered the nmatter and
being satisfied that the interest arbitration provisions set forth in Sec.
111.70(4)(cnm) 6., Stats., are not applicable to the instant dispute;

NOW THEREFORE, it is

ORDERED 1/

1/
Pursuant to Sec. 227.48(2), Stats., the Conm ssion hereby
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notifies the parties that a petition for rehearing may be
filed with the Comm ssion by followng the procedures set
forth in Sec. 227.49 and that a petition for judicial review
namng the Conmssion as Respondent, may be filed by
follow ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A
petition for rehearing shall not be prerequisite for appea

or review. Any person aggrieved by a final order may, within
20 days after service of the order, file a witten petition
for rehearing which shall specify in detail the grounds for
the relief sought and supporting authorities. An agency nmay
order a rehearing on its owm notion within 20 days after
service of a final order. This subsection does not apply to
s. 17.025(3)(e). No agency is required to conduct nore than
one rehearing based on a petition for rehearing filed under
this subsection in any contested case.

227.53 Parties and proceedings for review (1) Except as
ot herwi se specifically provided by |aw, any person aggrieved
by a decision specified in s. 227.52 shall be entitled to
judicial review thereof as provided in this chapter.

(a) Proceedings for review shall be instituted by
serving a petition therefor personally or by certified nail
upon the agency or one of its officials, and filing the
petition in the office of the clerk of the circuit court for
the county where the judicial review proceedings are to be
hel d. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and
filed wwthin 30 days after the service of the decision of the
agency upon all parties under s. 227.48. If a rehearing is
requested under s. 227.49, any party desiring judicial review
shall serve and file a petition for review within 30 days
after service of the order finally disposing of the
application for rehearing, or within 30 days after the fina
di sposition by operation of |aw of any such application for
rehearing. The 30-day period for serving and filing a
petition under this paragraph commences on the day after
personal service or mailing of the decision by the agency.
If the petitioner is a resident, the proceedings shall be
held in the circuit court for the county where the petitioner
resides, except that if the petitioner is an agency, the
proceedings shall be in the circuit court for the county
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That the petition filed by Wod County Courthouse, Social Services &
Uni fied Services Enployees, Local 2486, AFSCME on February 21, 1989, is hereby
di sm ssed.

G ven under our hands and seal at the City of
Madi son, Wsconsin this 29th day of Septenber,
1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

where the respondent resides and except as provided in ss.

77.59(6) (b), 182.70(6) and 182.71(5)(9). The proceedings
shall be in the circuit court for Dane county if the
petitioner is a nonresident. If all parties stipulate and

the court to which the parties desire to transfer the
proceedi ngs agrees, the proceedings nmay be held in the county
designated by the parties. |If 2 or nore petitions for review
of the sane decision are filed in different counties, the
circuit judge for the county in which a petition for review
of the decision was first filed shall determ ne the venue for
judicial review of the decision, and shall order transfer or
consol i dati on where appropri ate.

(b) The petition shall state the nature of the
petitioner's interest, the facts showng that petitioner is a
person aggrieved by the decision, and the grounds specified
ins. 227.57 upon which petitioner contends that the decision
shoul d be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally

or by certified mail, or, when service is tinely admtted in
witing, by first class nmail, not later than 30 days after
the institution of the proceeding, upon all parties who

appeared before the agency in the proceeding in which the
order sought to be reviewed was nade.

Not e: For purposes of the above-noted statutory tinme-limts,
the date of Comm ssion service of this decision is the date it is
placed in the mail (in this case the date appearing inmediately
above the signatures); the date of filing of a rehearing petition
is the date of actual receipt by the Comm ssion; and the service
date of a judicial review petition is the date of actual receipt
by the Court and placenent in the nmail to the Conm ssion.

No. 26178



By A._Henry Henpe /[s/
A. Henry Henpe, Chairman

WlliamK. Strycker [s/
WIlliamK. Strycker, Conmm ssioner

| dissent Her man Torosian /s/
Her man Tor osi an, Conm ssi oner

1/ See footnote on Page 2.
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WOOD COUNTY

MEMORANDUM ACCOVPANYI NG ORDER DI SM SSI NG
PETI T1 ON FOR ARBI TRATI ON

BACKGROUND

The facts of this matter are undisputed. Correctional officers enployed
by the County were added to the collective bargaining unit during the term of
an existing collective bargaining agreenent which covers that wunit. The
parties have been unable to reach an agreenent as to the wages, hours and
condi tions of enploynment applicable to the newy accreted enploye. The Uni on
has petitioned for interest arbitration to resolve the bargaining inpasse.

The Union clainms its petition is properly filed pursuant to the
provisions of Sec. 111.70(4)(cm6., Stats., citing Comm ssioner Torosian's
dissents in Geendale School District, Dec. No. 20184 (WERC, 12/82) and Wausau
School District, Dec. No. 25972 (WERC, 4/89). The County disagrees citing the
maj ority opinions in G eendal e and Wausau.

Section 111.70(4)(cm 6., Stats., provides, in pertinent part, as foll ows:

If a dispute has not been settled after a
reasonabl e period of negotiation and after medi ati on by
the conmmi ssion under subd. 3 and other settlenent
procedures, if any, established by the parties have
been exhausted, and the parties are deadl ocked with
respect to any dispute between them over wages, hours
and conditions of enploynent to be included in a new
col l ective bargaining agreenment, either party, or the
parties jointly, nmay petition the conmission, in
witing, to initiate conpulsory, final and binding
arbitration, as provided in this paragraph.

DI SCUSSI ON

The issue raised in this case is identical to the issue recently
consi dered and disposed of by the Commission in Wausau School District, Dec.
No. 25972 (WVERC, 4/89). In that case, a Commission majority concluded that
Sec. 111.70(4)(cm6., Stats., did not extend interest arbitration to enpl oyes
new y accreted to a bargaining unit which is already covered by a collective
bargai ning agreenent. Nothing in the instant matter has persuaded us that such
di sposition was erroneous.

The conclusion of the Wausau School District majority was based on its

perception that the plain words of the statute appear to limt interest
arbitration to those situations where the parties are deadlocked in their
efforts to reach ". . . a new collective bargai ning agreenent " (Enphasis
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suppl i ed). Applying an earlier Conmi ssion analysis of this phrase, 2/ the
Wausau mgjority found that a collective bargaining agreement covering a newy
accreted enploye would not be a "new' agreement within the neaning of the
statutes since it wuld neither replace the bargaining unit's existing
agreenment nor constitute a "first contract” for the unit. Wiile a separate
agreenent covering the accreted enploye would be "new' as to that enploye, it
woul d not be new, but merely supplenental to the labor contract covering the
overall unit in which the individual accreted enploye has, in this
ci rcunmst ance, becone subsuned.

The Wausau mejority agreed with an earlier Commission majority 3/ that
the Sec. 111.70(4)(cm6., Stats., |anguage had statutorily displaced a parallel

phrase which provides for "fact-finding" if the parties are ". . . deadl ocked
with respect to any dispute between them arising in the collective bargaining
process. " (Enphasis supplied). 4/ Such parallel phrase had been earlier

interpreted by the Conmi ssion as applicable to deadl ocks in all disputes which
are subject to the collective bargaining process under Ch. 111.70, Stats. Had
the Legislature opted to replicate the parallel phraseology in its creation of
Sec. 111.70(4)(cm6., Stats., there would be no statutory basis for denying
new y accreted enployes access to interest arbitration, whether or not their
bargai ning unit already had a | abor contract in place.

As did the Wausau School District majority, however, we believe that we
cannot responsibly ignore the fact that the Legislature did not choose to
replicate the broad | anguage of Sec. 111.70(4)(c)3., Stats., in its creation of
Sec. 111.70(4)(cm6., Stats., but enployed, instead, substantially nore
restrictive language. The Legislature nust be presunmed to have acted with full
know edge of the existing |aw Town of Madison v. Gty of Madison, 269 Ws.
609, 614, 70 N.W2d 249 (1955). Al so see, Kindy v. Hayes, 44 Ws.2d 301, 314,
171 N W2d 324 (1969).

Thus, we endorse the rationale used by the Wusau School District
majority, as we reach the sane result. W do so as a matter of deference to a
legislative intent which appears to us to be plain. Wile we are not
insensitive to the competing policy considerations which can al so be argued, we

2/ Dane County, Dec. No. 17400 (VERC, 11/79).

3/ G eendale School District, Dec. No. 20184 (WERC, 12/82),
citing Dane County, supra.

4/ The parallel phrase is contained in Sec. 111.70(4)(c)3.,

Stats. Wiile this subsection has never been repealed,
i nasmuch as "fact-finding" is now applicable to only Gty of
M | waukee firefighters and to | aw enforcenent and
firefighters in communities having a popul ati on under 2,500,
its scope has been drastically limted. It is in this sense
that it was "displaced" by the interest arbitration

subsecti on.
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regard the legislative halls as a nmore appropriate forum for consideration of
these matters.

Dated at Madi son, Wsconsin this 29th day of Septenber, 1989.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A. Henry Henpe /s/
A. Henry Henpe, Chairnan

WlliamK. Strycker [s/
WIlliamK. Strycker, Conmm ssioner
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DI SSENTI NG OPI NI ON OF COVM SSI ONER TOROSI AN

The difference in |anguage between the fact finding statutory provision
and the interest arbitration statutory provision does not, in my opinion,
establish an intent by the Legislature to deny accreted enployes, the right to
arbitrate the ternms of a new collective bargaining agreenent 5/ for thenselves
for the tine period from their accretion to the expiration of the existing
col I ective bargai ning agreement covering other enployes. The najority reasons
that had the Legislature intended to cover accreted enployes they would have
adopted the same statutory |anguage provided for in fact finding. Thi s,
however, is not convincing because the fact finding |anguage, as noted by the
majority, covered all disputes arising in the collective bargaining process,
including grievances and md-term bargaining, not just disputes over the
negoti ati on of collective bargai ning agreenents. Thus, it does not follow that

the Legislature in adopting nore restrictive |anguage than said all-inclusive
fact finding |anguage intended to also deny accreted enployes interest
arbitration coverage. Accordingly, | disagree with ny colleagues' finding that

the legislative intent with respect to the availability of interest arbitration
to newy accreted enployes is plain. Wat is plain in nmy opinion is that the
Legislature intended to restrict the application and availability of interest
arbitration as conpared to fact finding. However, the adoption of this
restrictive | anguage cannot reasonably be relied upon as an interpretative aid
in defining "new agreements” in a way that denies newy accreted enployes the
use of interest arbitration once inpasse is reached in negotiations.

For reasons stated above and in ny VWausau dissent, | disagree with the
majority decision. |In Wausau | stated:

| agree with the nmmjority that the parties'
negotiations with respect to the bus drivers was not
pursuant to a "reopener" or for a "successor"
agreenment. | disagree, however, with their conclusion
that ". . . the parties herein were not attenpting to
reach an accord on a 'new agreenment' as that termis
contenplated in the statutory provision involved." For
if they were not negotiating in an attenpt to reach a
new agreenent for the bus drivers, then what were they
negoti ati ng?

Unli ke Dane County this is not a case where,
during the term of an agreenent, a new matter or issue
arises over which the Union wants to bargain and if
necessary proceed to nediation-arbitration. Here we
have a group of enployes who prior to their accretion
were not represented for purposes of collective

5/ It is undisputed that accreted enployes have the right and
the enployer the duty to bargain over the terns of a
col | ective bargai ni ng agreenent covering said enpl oyes.
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bar gai ni ng agreenent. Under such circunstances the
Conmi ssion has long held, as noted by the mmjority,
that accreted enpl oyes are not autonmatically covered by
the terns of an existing collective bargaining
agreenment covering enployes in the accreted-to unit,
and that said accreted enployes have the right, and the
enpl oyer has the duty, to bargain over their wages,
hours and conditions of enploynent. It follows then
that the parties nust in good faith make an attenpt to
reach an agreenent over nmatters that are nandatorily
bar gai nabl e. The resultant agreenent, if negotiated,
is in nmy opinion, a new initial agreenent; a new
initial agreement because it covers enployes who were
not previously represented and who were not covered by
an agreenent. The fact that they have gained
bargaining rights by way of an accretion to a larger
unit of enployes, does not in ny opinion change the
fact that said enployes are negotiating for a new
agr eement . As such they have a right to utilize the
nmedi ation-arbitration process to secure sane. Thus, it
is clear to the undersigned that such an agreement is a
new agreenent within the contenplation of Sec.
111.70(4) (cm 6.

Further, | think the majority's decision will in
future encourage fragnentation of bargaining wunits
-contrary to the intent of Section 111.70(4)(d)2.a.

-rather than avoiding sane. This is so because
enployes simlarly situated as the group of enployes
herein will not agree to an accretion, which would

ot herwi se be acceptable, because to do so could deny

them the use of the nediation-arbitration process.

Thus, for no other purpose than to gain the right to

utilize the nediation-arbitration process, they will be

inclined to petition the Conmmission for an election in

a separate unit. In the final analysis, | find there

is no persuasive policy reason to pronote such an

outcone which (1) treats accreted enployes differently

than all other enployes who gain representative status

and (2) pronotes fragnentation of bargaining units,

when the statutory reference to "new agreenent," in ny

opi ni on, covers all enployes who are negotiating a new

initial agreenment regardless of how they obtained

representative status.
Wiile | agree with the mgjority's claim that " .any agreenent nmade
between the parties as to this enploye would not be a new agreenent for the
bargaining unit. . .," it seens clear to ne that such an agreenent is a new
collective bargaining agreenent covering the wages, hours and working
conditions of the printer. Whet her such an agreenent is a supplenent or
addendum to the agreement of the naintenance and custodial enployes is really a
matter of form over substance and is neither persuasive nor determnative of
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the issue.
Dat ed at Madi son, Wsconsin, this 29th day of Septenber, 1989.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Herman Torosian [/s/
Her man Tor osi an, Conm ssi oner
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