STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of

WOOD COUNTY COURTHOUSE, :
SCCI AL SERVI CES, AND UNI FI ED SERVI CES Case 84
EMPLOYEES, LOCAL 2486, AFSCMVE, AFL-CIO : No. 45724 ME-497
: Deci sion No. 26227-B
I nvol vi ng Certain Enpl oyes of

WOOD COUNTY
Appear ances:

M. Mchael J. WIson, Staff Representative, Wsconsin Council 40,
AFSCME, AFL-CO' QO 5 Odana Court, Madison, Wsconsin 53719-1169, for
t he Uni on.

M. Dougl ass F. Maurer, Personnel Director, Wod County, P.O Box 8095,

FI NDI NGS OF FACT, CONCLUSI ONS CF LAW
AND ORDER CLARI FYI NG BARGAI NI NG UNI T

Wod County Courthouse, Social Services and Unified Services Enployees,
Local 2486, AFSCME, AFL-COQ on My 1 and My 10, 1991 filed petitions
requesting the Wsconsin Enpl oynent Rel ations Comm ssion to clarify an existing
certified bargaining unit of certain enployes of Wod County to determ ne
whet her certain enployes should be included in said unit. 1/ Hearing in the

1/ Prior to the hearing, the Union withdrew its petition as to the position
of Entrance/Exit Program Manager. At the hearing, the parties
voluntarily resolved another portion of the petition by entering into the
foll owi ng stipulation:

in the event that the Union files an election petition
regardi ng professionals enployed by Wod County
who are enployed at the Norwood Health Center
and should these enployees voted by nmmjority
vote to be represented by the Union, they wll
be accreted into the petitioned wunit. The
eligibility list reads as foll ows:

Cont i nued
1/ Cont i nued
Social Wrker - Admissions Unit - |ncunbent Debbie
M ent ke
Social Wrker - Admissions Unit (50% - Incunbent

Col l ette Zunk
Social Worker - Long Term Care - |Incunbent Daryl Rosche
Assi stant Service Chief - |Incunbent - Scott M ach

W scon



matter was held on Septenber 17, 1991 in Wsconsin Rapids, Wsconsin before
Exam ner Jane B. Buffett, a nenber of the Commission's staff. A transcript of
the proceedings was received on Septenber 25, 1991. The parties submtted
briefs by OCctober 28, 1991. The Commission, being fully advised in the
prem ses, makes and issues the follow ng

FI NDI NGS OF FACT

1. W sconsin Council 40, AFSCME, AFL-CIO herein the Union, is a |abor
organi zation and has its offices at 5 Odana Court, Madi son, Wsconsin.

2. Wod County, herein the County, is a mnunicipal enployer and has its
of fices at 400 Market Street, Wsconsin Rapids, Wsconsin.

3. The Union is the certified, exclusive bargaining representative of
County enployes in the follow ng unit:

Educati on Trai ning Center Coordinator - Incunbent Ellen
Roger s
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.. . all regular full-tine and regular part-tine
pr of essi onal enployes of Wod County enployes in the
Department of Social Services, Unified Services, Public
Heal th, Systens, Zoning, District Attorney and Child
Support, excl udi ng supervi sory, manageri al and
confidential enployes and public health nurses. 2/

4. The County offers assessnent and counseling for persons wth
subst ance abuse problens, with offices at both Marshfield and Wsconsi n Rapi ds.
The Marshfield office has a Program Manager/ Counsel or and the Wsconsin Rapids
office has a Program Manager. On May 1, 1991, the Union petitioned the
Conmi ssion to clarify the bargaining unit to include these two positions. The
County opposed their inclusion on the grounds that they are supervisory
enpl oyes and therefore are properly excl uded.

5. Carol Poll now has held the position of A cohol and G her Drug Abuse
(ACDA) Program Manager/ Counsel or at the Marshfield office of the Wod County
Human Services Center for approximately six years. She directs the work of one
ot her counselor and a secretary. Approxinmately 60% of her tinme is devoted to

face-to-face contact with clients in either assessment, individual counseling
or group counseling. Most of the renmainder of her tine is spent in paperwork
related to the services provided to clients. Overall, she provides

approxi mately the sane anount of client services as the second counselor in the
of fice although she provides nore client assessment and |ess counseling than
t he ot her counsel or.

6. On an average, approximately 5% of Pollnows tine is spent in
personnel matters, but this portion of her tinme increases when a new counsel or
is being hired and trained. During Pollnow s tenure, five counselors have been
hired. The hiring process has been conducted jointly between Pollnow and her
supervisor, Charlotte Smth, Comunity Services Manager. Both Pol | now and
Smth screen applications, prepare questions, conduct interviews and discuss
the candidates. Since Snith does not provide AODA counseling and is ordinarily
in the ACDA office only one hour a week, she relies upon Pollnow s expertise in
ACDA and Pol Il now s opinion as to who would fit into the office. Conclusions as
to who should receive the offer of enploynent are nutually agreed upon by Smith
and Pol | now. Two exceptions to this procedure occurred during the hiring of
the last-hired counselor when Pollnow was aware of the availability of a
suitable counselor who was then interviewed as the sole candidate on the
strength of her reconmendation, and the selection of a transfer applicant for
the position of secretary when the decision was based on Pollnow s
reconmendati on that the nost senior applicant would not fit into the office and
was therefore passed over for a nore junior applicant. Wien additional
tenporary help is needed, Pollnow informs Smith who arranges for the tenporary
enployes. Smth nmeets with the staff of the Marshfield AODA office one hour a
week. At these neetings, time cards and leave slips, initially signed by
Poll now receive final approval from Smth who then transmts them for
processing. Authorization to earn conpensatory time nust be granted by Smith.
When a conflict between vacation requests arose, Smith resolved the natter.
On that occasion, when both Pollnow and the secretary had requested vacation
for the tine period, Smth denied the secretary's request for |leave. At these
nmeetings, Smth also discusses policies and procedures with the staff and
approves or disapproves their requests to attend conferences and training

opportunities.

2/ Wod County, Dec. No. 26227-A (VWERC, 12/89).
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7. Pol | now has never disciplined enployes and does not have the
authority to do so. Pol Il now evaluates the secretary and the other ACDA
counselor in the Mrshfield office, but Smith nust see and initial these
eval uations before they are presented to the enploye. Snmith has never changed
an evaluation witten by Pollnow, but on one occasion she cautioned Pollnow
regarding the ramfications of an evaluation. Wen a problem of suspected sick
| eave abuse occurred, Pollnow raised the issue with Smth who then took actions
which culmnated in the enploye' s resignation. When Pol | now recomrended t hat
the secretary be raised to a higher classification, Smth disagreed wth
Pol I now, asserting the secretary did not perform the duties of that higher
classification, but she forwarded the recommendation to the Deputy Director who
did not approve of the reclassification. Wen the secretary filed a grievance
agai nst Pollnow, Pollnow did not act on it herself, other than to forward the
grievance to Smith. GCenerally, neither Pollnow nor Smith receive grievances at
the first step of the grievance procedure which provides for a neeting with the
department head. Pollnow s annual salary is $26,562, and the annual salary of
the other counselor at the Marshfield office is $23,112.

8. At the tinme of the hearing, Stephen Zohi nski has been ACDA Program
Manager in the Wsconsin Rapids office for three nonths. He directs the work
of two other ACDA counselors. N nety-nine percent of his time is spent in the
provision of client services. At weekly neetings with Zohinski, after the
pendi ng cases have been discussed, the counselors discuss and arrange their
vacation plans so that the needs of active cases are accommodated. Counselors
intending to take conpensatory time notify Zohimski ahead of taking such tine
and Zohi nski rmust sign the counselors' time cards. Zohi mski's superiors have
told him he wll be responsible for performng the counselors' annual
eval uati ons. He was not told of other supervisory responsibilities. He runs
the office by using a team method, allowing free rein to the other two
counselor within the guidelines of agency policy. Case assignnments are based
on availability of the counsel ors. Deputy Director for Human Services Thonas
Kuckkahn nmeets with Zohi nski once a week. Kuckkahn nmeets occasionally with the
three counselors to discuss the departnment from his perspective of know ng
statistics of client services and revenue. |In the future, when counsel ors need
to be hired for the Wsconsin Rapids office, Zohinski will screen applicants
and perform the initial interviews, but the final interviews will be jointly
held by Zohinski and Kuckkahn. Zohi mski has authority to issue oral
repri mands, but nore serious disciplinary actions will be taken by Kuckkahn
after consideration of Zohinski's recomendation. Zohinski's annual salary is
$24,440. The annual salary of the nore highly-paid of the two other counsel ors
is $23,535.

9. Zohimski's predecessor approved reclassification requests, and
requests for training and conference opportunities that were sonetines also
signed by his superior. Zohinmski hinself has asked for a training opportunity
for all three counselors and was told by Human Services Director Paul
Mul hol I and that one counsel or should renain in the office.

9. The incunbent of the position of ACDA Program Manager/ Counsel or at
the Marshfield office does not possesses supervisory authority in sufficient
conbi nati on and degree as to be a supervisory enpl oye.

10. The incunbent of the position of AODA Program Manager at the
Wsconsin Rapids office does not possess supervisory authority in sufficient
conbi nati on and degree as to be a supervisory enpl oye.

Based on the above and foregoing Findings of Fact, the Commi ssion nakes
and i ssues the follow ng
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CONCLUSI ONS OF LAW

1. The incunbent of the position of ACDA Program Manager/ Counsel or at
the Marshfield office of the Wod County Human Services Center is not a
supervi sory enploye within the meaning of Sec. 111.70(1)(o)(1), Stats, but is a
nmuni ci pal enploye within the nmeaning of Sec. 111.70(1)(i), Stats., and,
therefore, is appropriately included in the <collective bargaining unit
represented by the Union.

2. The incunbent of the position of AODA Program Manager at the
Wsconsin Rapids office of the Wod County Human Services Center is not a
supervi sory enploye within the nmeaning of Sec. 111.70(1)(o0)(1), Stats, but is a
muni ci pal enploye within the meaning of Sec. 111.70(1)(i), Stats., and,
therefore, is appropriately included in the <collective bargaining unit
represented by the Union.

Based on the above and foregoing Findings of Fact, and Conclusions of
Law, the Comm ssion nakes and i ssues the follow ng
ORDER 3/
1 The position of ACDA Program Manager/ Counsel or at the Marshfield

office of the Wod County Hurman Services Center shall be, and hereby is,
included in the bargaining unit represented by the Union.

3/ Pursuant to Sec. 227.48(2), Stats., the Conmm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision

specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

Cont i nued
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1/ Cont i nued

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sane decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shal |l order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

Not e: For purposes of the above-noted statutory time-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion
and the service date of a judicial review petition is the date of actua
recei pt by the Court and placenent in the mail to the Conmi ssion.

2. The position of ACDA Program Manager at the Wsconsin Rapids office

of the Wod County Human Services Center shall be, and hereby is, included in
the bargaining unit represented by the Union.

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 6th day of My, 1992
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W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chalirperson

Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner
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WOOD COUNTY

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER CLARI FYI NG BARGAI NING UNI T

POSI TI ONS CF THE PARTI ES

The Uni on

The Union asserts the Program Managers/Counselors do not fulfil
sufficient supervisory functions to be considered supervisors. Al t hough the
Program Managers participate in the hiring process, the ultinmte decisions are
made by the Director, Deputy Director and Comunity Supervisor. The program

manager's authority to make oral reprimands wthout the authority to
i ndependently issue additional discipline does not nake them supervisors. The
eval uations the Program Managers conduct are not rmeaningful and therefore do
not indicate supervisory authority, and finally, the fact that these enployes
spend 90 to 99% of their work time performing work simlar to that of the
enpl oyes they allegedly supervise indicates that they are not supervisors and
shoul d therefore should not be excluded fromthe bargaining unit.

The County

The County points to several indications of supervisory activities in
support of its position that the Program Managers are supervisory and should

continue to be excluded from the bargaining wunit. It points to their
i nvol venent in hiring, reviewing position descriptions, evaluation, approving
time cards, approving training and recomendi ng recl assifications. It asserts
the docunentary evidence in the case supports its position. It discounts the

agency practice of having grievances settled by the Deputy Director as not an
i ndication of any lack of supervisory authority by the Program Managers and
simlarly discounts the fact that the new Director and Deputy Director have
not, prior to the date of the hearing, discussed the full extent of his
supervisory authority with the new Program Manager at W sconsin Rapi ds.

DI SCUSSI ON
Section 111.70(1)(o)!l, Stats., defines the term "supervisor" as foll ows:

. Any individual who has authority, in the interest
of the nunicipal enployer, to hire, transfer, suspend,
or lay off, recall, pronote, discharge, assign, reward
or discipline other enployes, or to adjust their
grievances or effectively to recommend such action, if
in connection with the foregoing the exercise of such
authority is not of a merely routine or clerica
nature, but requires the use of independent judgnent.

In determning supervisory status, the Commission gives consideration to the
followi ng factors:

1. The authority to effectively recommend the
hiring, pronotion, transfer, discipline or discharge of

enpl oyes;
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2. The authority to direct and assign the
work force;

3. The nunber of enployes supervised, and the
number of other persons exercising greater, simlar or
| ess authority over the sane enpl oyes;

4. The level of pay, including an eval uation
of whether the supervisor is paid for his or her skills
or for his or her supervision of enployes;

5. Whet her the supervisor is primarily super-
vising an activity or is  primarily supervising
enpl oyes;

6. Wet her the supervisor is a working super-

visor or whether he or she spends a substantial
majority of his or her time supervising enployes; and

7. The armount of i ndependent j udgnent
exerci sed in the supervision of enployes. 4/

Not all of the above factors need be present for a position to be found
supervi sory. Rather, in each case, the inquiry is whether the factors are
present in sufficient conbination and degree to warrant the conclusion that the
enpl oye occupying the position is supervisory.

A Program Manager/ Counsel or at the Marshfield Ofice

The overwhelming mgjority of Pollnows tine, 95% is spent providing
services to clients in the sanme general nanner as does the second counselor in
the office. She does not have authority to discipline the other counsel or or
the secretary. When Pollnow believed an enploye's conduct mght require
disciplinary action, she referred the problem to her supervisor, Community
Servi ces Manager Charlotte Smth. She asked Smith to address the suspected
sick | eave abuse issue. The confrontation between Smith and the enploye led to
the enploye's resignation without further action from Poll now Addi ti ona
super-visory functions such as the final approval of |eave tine, conpensatory
time and approval for conferences and training opportunities are perforned not
by Pol Il now but by Smith. It was Smth who resol ved the dispute between Pol | now
and the secretary over a desired vacation tinme. Pollnow |acks the authority to
effectively recommend pronotions as shown by the rejection of her
recomnmendation that the secretary be reclassified. It is Smith who obtains the
tenporary help when it is needed.

Wil e this evidence regarding discipline and approval of hours of work is
clear-cut, the evidence regarding evaluations is nore anbiguous. Pol | now
wites the evaluations, but they are reviewed by Smith before being given to
the affected enploye. Al though Smth has never changed an eval uation, she has
given a strong caution to Poll now regarding the content of one eval uation

The strongest supervisory elenment of this position is Pollnow s partici-
pation in hiring decisions. Al'though in the nobst usual course of events,

4/ Portage County, Dec. No. 6478-D (WERC, 1/90); Town of Conover, Dec.
No. 24371-A (WERC, 7/87).
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Pol Il now and Smith cooperate in the hiring process, on two occasions, the hiring
of the last-hired counselor and the selection of a transfer applicant for the

secretary position, Pollnow played a nore significant role. In the case of the
secretary, Smith accepted Pollnow s estimation of the personality that would
best "fit in" to the office. In the case of the counselor, a replacenent was

needed quickly and Pol | now s know edge of an avail able counsel or who would be
appropriate caused Smith to accept Pollnow s judgnent.

On bal ance, even considering the two hiring incidents, we find that
Pollnow s lack of authority to discipline, to grant |eave tine, conpensatory
time and training opportunities, to fill tenporary work needs, and to pronote,
and the limtation of her authority in evaluating enployes along with the fact
that all but 5% of her time is spent in the provision of services, indicate
that she is not a supervisory enpl oye.

B. Program Manager at the Wsconsin Rapids Ofice

Revi ewi ng what Zohi mski was told by his superiors regarding the authority
he has over the other two counselors, and the anount of authority he has
exercised to date, leads to the conclusion that he is not a supervisor. This
conclusion is also buttressed by Zohinski's testinony that he does not have the
authority to perform many of the duties that are consistent with a supervisory
findi ng.

H s approach to running the departnent nakes such natters as |eave tine
decisions the result of consensual discussions. Wiile a "team approach" to
personnel supervision is not inconsistent wth effective supervision, we
bel i eve Zohinski's actions to date do not warrant supervisory status for him
He hinmself has not been told he has the authority and responsibility to
discipline the other two counselors and Deputy Director Kuckkahn understands
that Zohinski wll only have authority to issue oral reprinands. Al t hough
Zohimski will perform an annual evaluation for the two other counselors, and
when those positions becone vacant he will participate in the hiring process
through perfornming the initial screening, the extent of influence he will have
inthe ultimite selection is unclear.

Wiile the exhibits generated by Zohinski's predecessor are noteworthy,

they do not provide a conmplete picture of his functioning. Further, it is
apparent to us that the newWwy hired Deputy Director of Unified Services,
Kuckkahn, will be exercising a significant anount of control over the

Qut patient Al cohol and Drug Program

We acknow edge that sonme indicia of supervisory status are present.
However, we do not find the possession of these indicia by an enploye who
spends 99% of his tinme in the provision of services to clients to be sufficient
to result in the conclusion that Zohinski is a supervisor. Zohi mski  is
functioning as a | ead worker and supervising an activity rather than enpl oyes.

I nasnuch as the incunbents of both of these positions do not possess
supervisory authority in sufficient conbination and degree to be considered
supervisors, we find that they are enployes within the neaning of MERA and as
such are properly included in the bargaining unit.

Dated at Madi son, Wsconsin this 6th day of My, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON
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By

A. Henry Henpe, Chairperson

Her man Tor osi an, Conm Ssi oner

WIllTiam K. Strycker, Conmm ssi oner
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