STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of

ELLEN LYONS
: Case 38
I nvol vi ng Certai n Enpl oyes of : No. 42649 ME-2928
: Deci sion No. 26236
MENOM NEE COUNTY
(HUMAN SERVI CES DEPARTMENT)

Appear ances:
Ms. Ellen Lyons, P.O Box 23, Keshena, Wsconsin, 54135, on her own
behal f.
M. Eugene Hayman, Attorney at Law, Lindner & Mrsack, S.C, 411 East
Wsconsin Avenue, M I|waukee, Wsconsin, 53202, for the County.
M. Thomas A. Bauer, Representative, 206 South Arlington Street,
Appl eton, Wsconsin, 54911, for Labor Association of Wsconsin,
I nc.

ORDER GRANTI NG MOTI ON TO HOLD ELECTI ON PETI TI ON
I N ABEYANCE PENDI NG RESCLUTI ON OF COVPLAI NT

El l en Lyons having on August 3, 1989, filed a petition with the Wsconsin
Enpl oynent Rel ations Conmission seeking an election to determ ne whether
certain enployes of Menonminee County in an existing bargaining unit w shed to
continue to be represented for the purposes of collective bargaining by Labor
Associ ation of Wsconsin, Inc. (LAW; and LAW having on Septenber 27, 1989
filed a conplaint with the Wsconsin Enploynent Relations Conmm ssion alleging
that Menom nee County had conmitted prohibited practices; and LAW having on
Septenber 29, 1989 filed a notion with the Commi ssion requesting that the
election petition filed by Lyons be held in abeyance pending resolution of the
conplaint filed by LAW and the County having on Cctober 13, 1989 filed witten
argument in opposition to the notion; and the Conmi ssion having considered the
matter and advised the parties telephonically and by letter dated Cctober 13,
1989 that it had granted LAWs notion and that an el ection hearing schedul ed
for Cctober 17, 1989 was therefore cancelled; and the Conm ssion having further
advi sed the parties that a formal order woul d subsequently be issued confirm ng
the Conmi ssion's deci sion;

NOW THEREFORE, it is

CRDERED

That the Mdtion to hold the election petition in abeyance pending
resolution of the conplaint is granted.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 15th day of Novenber,
1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conm Ssi oner

WIllTiam K. Strycker, Conmm ssi oner

No. 26236
MENOM NEE COUNTY ( HUVAN
SERVI CES DEPARTMENT)

MEMORANDUM ACCOVPANYI NG ORDER GRANTI NG MOTI ON
TO HOLD ELECTI ON PETI TI ON I N ABEYANCE
PENDI NG RESOLUTI ON OF COVPLAI NT

In School District of Platteville, Dec. No. 21645-A, (VERC, 6/84) we set
forth the following as to the circunstances in which a conplaint will "block"
the processing of an election petition:




The Conmi ssion has | ong adhered to the policy of
refusing to proceed with the processing of an election
petition during the pendency of a related unfair |abor
practice/prohibited practice conplaint absent an
express wai ver by the conplainant of the effects of the
alleged unlawful conduct on the outcome of the
election. 2/ Were it has been discussed in Conm ssion
cases, the purposes ascribed to the policy have been
twofold: (1) insuring that the election environment is
free of any coercive effects of alleged unfair |[abor
practi ces before enpl oye preferences are tested through
the election process 3/; and (2) avoiding the known
risk that a second election and perhaps a second
el ection hearing could becone necessary depending on
the outcone in the related conplaint proceeding and in
the first election. 4/

2/ Conpare Coronet Printing Co., 6799 (7/64) and
Cedar Lakes Hone for the Aged, supra, wth
Morris Resnick, 1Inc., 343 (1/42); Evangelical
Deaconness Society, 472 (2/43); S and R eese
Co., 1338 (6/47); Sheboygan Dairyman's Co-op
Assn., 1482 (11/47) and 1482-A (12/47); St.

Francis Hospital, 4737 (4/58); and Kress Packing
Co., Inc., 5581 (8/60).

3/ See, e.g., Evangel i cal Deaconness  Soci ety,
supra,, at pp 3-4. ("Until such unfair Tabor
practice or practices and the effect have been
conpletely eradicated, the freedom of choice
essential to the enployes' uncoerced expression
of their desire for a continuance of or a change

i n bargai ning agent, is not possible.")

4/ Thus, in Cedar Lake Hone, supra, it was stated
at p. 4, "Part of the justification for
subj ecti ng t he Petiti oner to | engt hy
delay . . . is to avoid the necessity and
expense of conducti ng mul tiple heari ngs
involving the same issues and conducting nore
than one election." The Association's enphasis

on statenents in that decision, to the effect
that the conplaint filing al one ought not delay
a related election, overlooks the fact that the
case was decided in a context wherein the union
was willing to waive the effect of the alleged
unfair labor practice on the election outcone
and it was the enployer who was objecting that
enploye free choice would nonetheless renain
intolerably affected until the conplaint alleg-
ations were fully heard and decided. The
deci sion, however, held that given the Union's
wai ver, the filing of the conplaint, per se,
woul d not warrant del aying the election. =~
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Her e,

In our view, that policy remains a viable neans
of pursuing those objectives and one that is consistent
with the underlying purposes of MERA

Mor eover, t hat pol i cy appear s entirely
applicable to the circunstances at issue herein. It
constitutes an appropriate basis for denying both the
request to unconditionally proceed with the election
and the alternative request to unconditionally proceed
to fully hear the representation issues before hol ding
that matter in abeyance. For, the instant conpliant
involves an allegedly unlawmful threat to subcontract
wor k being perforned by enployes within the bargaining
unit as to which the election was being sought.
(Footnote onmitted.) Absent a waiver of the effects of
the conplaint on the election, the resolution of the
merits of the conplaint could obviously affect the
viability of the results of any election conducted
before the conplaint is heard and any violations cited
therein renedied. Mreover, it is by no nmeans certain
that our granting the Association's alternative request
for unconditional conduct of the representation hearing
woul d produce a record that deals with all or only
i ssues that would need to be deci ded once the conpl ai nt
proceedi ng was finally resol ved.

as in Platteville, we are persuaded that if the allegations of
unl awful conduct set forth in LAWSs conplaint 1/ turn out to be neritorious,
the viability of the results of an election conducted during the pendency of
the conplaint could be affected. Therefore, we granted LAWSs notion.

Dated at Madi son, Wsconsin this 15th day of Novenber, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By
A. Henry Henpe, Chairnan
Her man Tor osi an, Conm ssi oner
WIiTiam K. Strycker, Conm ssioner
1/ A copy of the conplaint is attached hereto as Appendi x A
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