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FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND CERTI FI CATI ON OF REPRESENTATI VE

Pursuant to a Direction of Election issued by the Wsconsin Enpl oynment
Rel ati ons Conmi ssion on Novenber 15, 1989, the Commi ssion conducted an el ection
among certain enployes of the Flanmbeau School District by mail ballot to
determ ne whether the enployes desired to be represented by Northwest United
Educators for the purposes of collective bargaining. The ballots were opened
and counted on January 3, 1990 and on January 8, 1990 the District filed
objections to the conduct of the election. The parties thereafter filed
witten argunment in support of and in opposition to said objections, the |ast
of which was received on February 19, 1990. Havi ng considered the matter and
being fully advised in the premses, the Commi ssion nakes and issues the
foll owi ng

FI NDI NGS OF FACT

1. That pursuant to a Direction of El ection issued on Novenber 15,
1989, the Commission conducted a nmmil ballot election in the follow ng
col l ective bargaining unit:

all regular full-tine and regular part-time non-professional
enpl oyes of the Flanbeau School District, excluding
supervi sory, managerial, confidential and professional

enpl oyes

to determ ne whether the enployes in said collective bargaining unit desired to
be represented for the purposes of collective bargaining by Northwest United
Educat or s.

2. That the mail ballots sent to eligible voters were acconpani ed by a
Notice of Election which provided instructions to the voters and stated in
pertinent part:

"I'f you desire to vote, will you please do so pronptly. Your
ballot rmust be received in our office on or before
January 2, 1989, or it will not be counted”;

that the reference to January 2, 1989 was erroneous and should have read
January 2, 1990; and that there is no evidence that this error nisled any
voter.

3. That on or before January 2, 1990, 36 nmil ballots were received in
the Commi ssion's offices from the 42 eligible enployes; that on January 3,
1990, the 36 nmil ballots were opened and counted with Northwest United

Educators receiving 19 votes and 17 votes being cast for no representation.

4. That on January 3, 1990, the Commi ssion received a mail ballot from
Mary Di cus which bore a postmark date of Decenber 29, 1989; that on January 4,
1990, the Commission received a mail ballot from Mbel Hol man which bore a
post mark date of Decenber 30, 1989; and that on January 8, 1990, the Conmi ssion
received a mail ballot from Annette Vaughn which bore a postmark date of
Decenber 22, 1989.

5. That on January 8, 1990, the District filed objections to the
conduct of the election asserting that the three mail ballots which were not
tinmely received should be opened and counted because they were placed in the
mail within a tineframe which the voter could reasonably have anticipated woul d
lead to tinely receipt by the Commission; and that the District's objection
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al so asserted that another eligible voter had deposited his ballot in the mail
but that for reasons unknown, said ballot has never been received by the
Conmi ssi on.

Upon the basis of the above and foregoing Findings of Fact, the
Conmi ssi on nmakes and i ssues the foll ow ng

CONCLUSI ON OF LAW

That as the nmmil ballots referenced by the District's objection to the
conduct of the election were not received in a timely matter pursuant to the
requi renents for voting established by the Commission in this matter, said
ball ots are not vali d.

Upon the basis of the above and foregoi ng Findings of Fact and Concl usion
of Law, the Conm ssion nakes and issues the follow ng

CERTI FI CATI ON OF REPRESENTATI VE 1/
1. That the objection to the conduct of the election filed by the
District is dismssed.
2 That by virtue of and pursuant to the power vested in the Wsconsin

Enpl oynent Rel ations Commi ssion by Sec. 111.70(4)(d)3, Stats., it is hereby
certified that the required nunmber of eligible enployes of the Flanbeau School
District who tinmely cast their nail ballots have selected Northwest United
Educators as their collective bargaining representative; and that Northwest
United Educators is now the exclusive collective bargaining representative of
all enployes in the collective bargaining unit set forth in Finding of Fact 1
for the purposes of collective bargaining with the Flanbeau School District on
guestions of wages, hours and conditions of enploynent.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 17th day of My, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By Her man Tor osi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner

| concur. A. Henry Henpe /s/
A. Henry Henpe, Chairnan

Foot note 1/ on page 3
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1/

Not e:
Commi
this

Pursuant to Sec. 227.48(2), Stats., the Commi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Conm ssion by
following the procedures set forth in Sec. 227.49 and that a petition for
judicial review naming the Commission as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the order,
file a witten petition for rehearing which shall specify in detail the
grounds for the relief sought and supporting authorities. An agency may
order a rehearing on its own notion within 20 days after service of a
final order. This subsection does not apply to s. 17.025(3)(e). No
agency is required to conduct nore than one rehearing based on a petition
for rehearing filed under this subsection in any contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by |aw, any person aggrieved by a decision specified
in s. 227.52 shall be entitled to judicial review thereof as provided in
this chapter.

(a) Proceedings for review shall be instituted by serving a petition
therefore personally or by certified nail upon the agency or one of its
officials, and filing the petition in the office of the clerk of the
circuit court for the county where the judicial review proceedings are to
be held. Unless a rehearing is requested under s. 227.49, petitions for
revi ew under this paragraph shall be served and filed within 30 days after
the service of the decision of the agency upon all parties under s.
227. 48. If a rehearing is requested under s. 227.49, any party desiring
judicial review shall serve and file a petition for review within 30 days
after service of the order finally disposing of the application for
rehearing, or within 30 days after the final disposition by operation of
| aw of any such application for rehearing. The 30-day period for serving
and filing a petition under this paragraph conmences on the day after
personal service or mailing of the decision by the agency. If the
petitioner is a resident, the proceedings shall be held in the circuit
court for the county where the petitioner resides, except that if the
petitioner is an agency, the proceedings shall be in the circuit court for
the county where the respondent resides and except as provided in ss.
77.59(6) (b), 182.70(6) and 182.71(5)(g). The proceedings shall be in the
circuit court for Dane county if the petitioner is a nonresident. [If all
parties stipulate and the court to which the parties desire to transfer
the proceedings agrees, the proceedings may be held in the county
designated by the parties. If 2 or nore petitions for review of the sane
decision are filed in different counties, the circuit judge for the county
in which a petition for review of the decision was first filed shall
determine the venue for judicial review of the decision, and shall order
transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's interest,
the facts showing that petitioner is a person aggrieved by the decision,
and the grounds specified in s. 227.57 upon which petitioner contends that
t he deci sion should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of
ssion service of this decision is the date it is placed in the mail (in
case the date appearing inmediately above the signatures); the date of

filing of a rehearing petition is the date of actual receipt by the Conm ssion;

and
recei

the service date of a judicial review petition is the date of actual
pt by the Court and placenent in the nmail to the Conmi ssion.
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FLAVMBEAU SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS COF FACT,
CONCLUSI ON OF LAW AND CERTI FI CATI ON OF REPRESENTATI VE

The Conmmi ssion advised the parties herein of its intent to take notice of
its file including the three mail ballot envelopes of Holnman, D cus and Vaughn
and the Notice of Election sent to all voters. The parties waived hearing and
did not object to the Conmmission's intention to take such notice. Thus, the
Conmi ssion formally takes notice of its file in this matter and said file forns
the basis for the Findings of Fact made by the Commi ssion herein.

POSI TI ONS OF THE PARTI ES

The District's Initial Brief

The District initially notes that the Notice of Election sent to each
eligible voter erroneously stated the deadline for the Comm ssion's receipt of
mail ballots as January 2, 1989. Wile the District does not argue that this
error, standing alone, constitutes sufficient grounds for setting aside the
election, it maintains that said error gives the Commission a basis for
all owi ng sone neasure of deviation from the intended January 2, 1990 deadline
for receipt of mail ballots.

The District acknowl edges that in CESA No. 12, Dec. No. 20944-B (VERC,
6/84) and Wsconsin Hunane Society, Dec. No. 14198-B (WERC, 7/76), the
Conmi ssion did not deviate from a policy of strict adherence to a deadline
established for receipt of nmail ballots. However, the District argues that in

both of said cases, it seems clear that the late ballots rejected by the
Conmi ssion had not been deposited in the nmail within a tineframe reasonably
calculated to ensure tinely receipt. Here, the District asserts that the three

late ballots at issue were nailed within a timefranme reasonably calculated to
ensure receipt by the January 2, 1990 deadline. The District contends that it
seens beyond dispute that the ballot of Vaughn (postmrarked Decenber 22, 1989)
and the ballot of Dicus (postmarked Decenber 29, 1989) were nailed within a
timefranme reasonably calculated to reach the Commission in a tinely nmanner.
The District asserts that only the ballot of Holnman (postmarked Decenber 30,
1989) is sonewhat questionable in that Holman left no margin for error.
Al though the District thus acknow edges the case for receipt of Hol man's ball ot
is less strong, the District nonethel ess argues that all three ballots should
be opened and count ed.

The District contends that the National Labor Relations Board (NLRB),
like the Conmission, inposes a deadline for receipt of nmamil ballots. However,
notw thstanding stated deadlines, the District asserts that the NRB is
flexible in its approach to late ballots and will count ballots received after
the deadline if nmailed at a tine which the voter "could reasonably anticipate"
would yield tinely receipt through the nornmal course of the mails. Kerrville
Bus Conpany, 257 NLRB No. 34, 107 LRRM 1466, (1981); Queen Gty Paving Conpany,
243 NLRB No. 12, 101 LRRM 1472 (1979).

Applying the "reasonably anticipated" standard of the NLRB, the District
urges the Conmission to open the three ballots in question.

The Uni on's Responsive Bri ef

The Union argues that the Comm ssion has historically taken a strict
approach regarding tinelines for receipt of nail ballots. The Union asserts
that there are strong policy and practical reasons for the Commission to
continue its strict approach in this case.

The Union notes that in CESA 12, supra, the Commission held that there
are certain risks inherent in use of a mail ballot. The Union argues that when
the parties agree to a nmail ballot, they are agreeing to accept the risk of the
vagaries of the postal service. The Union asserts that there will always be
late ballots in mail elections as well as excuses as to why the ballots were
late. The Union alleges that once the Comm ssion agrees to look at the "nmerits
of each claim" it has opened up "a proverbial Pandora's (Ballot) Box." The
Union contends that if the Comm ssion were to adopt such an approach, the
Conmi ssion might as well schedule a hearing date on whether late ballots should
be counted in each election it conducts since litigation and the resulting
uncertainty will becone comopn in every cl ose el ection.

The Union further argues that to open and count a snall nunber of ballots
will inevitably and inproperly conpromise the desired confidentiality of the
voters' choi ce.

Lastly, the Union contends that the Conmission's strict existing standard
advances the interests of efficient admnistration of the agency and of
stability in a bargaining rel ationship.

Even if the Conmm ssion were to adopt the nore liberalized standard urged
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by the District herein, the Union asserts that no basis would exist to
challenge the results of this particular election. The Union contends that
given the tinme of year the ballots were nmailed and the locations reflected in
t he postnarks, neither Holnman nor Dicus nailed their ballots within a tinefranme

whi ch "reasonably anticipated" tinely receipt by the Conm ssion. The Uni on
acknow edges that a nuch stronger case can be nade for counting the ballot of
Vaughn wunder a |liberal standard. However, as one ballot would not be

determ native herein, the Union asserts that there is no need to consider the
merits of Vaughn's ball ot.

Gven the foregoing, the Union urges the Conmission to dismss the
objection filed by the District.

The District's Reply Brief

As to the Union's Pandora's Box argunent, the District asserts that under
the standard it is proposing, the Conmi ssion need | ook no further than the date
of postnark to determ ne whether the "reasonably cal cul ated" standard has been
met. The subjective intent of the voter would not be considered and no hearing
woul d be necessary. Thus, the District contends that its standard need not
cause the delay necessitated by conduct of a hearing.

As to the Union's breach of confidentiality argument, the District notes
that in any challenge ballot situation, the confidentiality of a voter's choice
is potentially conpromised. The District further argues that in this case, at
| east from the standpoint of ascertaining the true intentions of the affected
voter, the opening of late mail ballots presents less of a confidentiality
problem than the typical challenge which is raised prior to the tinme the
bal | ots were cast, inasnuch as the enployes in question had no reasonabl e basis
for concluding that their ballots would be kept segregated and opened in a
separate nmanner due to late receipt.

As to the Union's assunption of risk argument, the District acknow edges
that each election format carries its own set of risks. Nevert hel ess, the
District argues that there are two inportant distinctions between a mail ball ot
arriving beyond the deadline for receipt and a voter who arrives at the polls

too late to cast a ballot. First, under the "reasonably cal cul ated" standard,
the late nmail ballot was actually cast in a tinely manner, not withstanding its
late receipt. Second, the District notes that the "reasonably cal cul ated"

standard entails an essentially objective analysis requiring only conparison of
date of postmark which can be analogized to the period during which the polls
are open. Thus, the District asserts it is not asking the Conmission to
consi der excuses for late deposit in the mails anynore than it would ask the
Conmmission to consider a tardy voter's excuses for failing to arrive at the
polls in tine.

The District acknow edges that strict adherence to a deadline in a mail
ball ot situation pronptes admnistrative efficiency. However, the District
asserts that a nore worthwhile end would be served by permtting maximm
participation in a representation election. Al though the D strict acknow edges
that some finality must be brought to the process, it asserts that finality can
be achi eved through neans ot her than an inflexible deadline for receipt of nail
ballots. The District notes in this regard that there is a five-day deadline
following the tally of ballots during which objections may be filed. It
asserts that during that five-day period, virtually all mail ballots neeting
the "reasonably calculated" standard wll ordinarily have reached the
Conmi ssion. Thus, it argues that the desired finality could be achi eved by way
of adherence to the five-day objection deadline. The District submts that
such a policy
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strikes a far better balance between admnistrative convenience/finality and
maxi mum el ection participation than does a rigid application of a deadline.

The District admts that the "reasonably calculated" standard would
entail a brief delay in the commencenent of bargaining should the Union win the
el ection. However, the District notes that in this case it is obviously not a
foregone conclusion that the Union would energe victorious if the three ballots
in question were counted. The District contends it cannot discern how | abor
stability would be pronmoted by granting bargaining rights to a mnority union
t hrough the expedi ent of |eaving unopened and uncounted three mail ballots cast
in atinely manner under the "reasonably cal cul ated" standard.

If the Comm ssion were to adopt the "reasonably cal cul ated" standard, the
District notes that the Union essentially concedes that the ballot of Vaughn
woul d nmeet that standard. The District acknow edges that the ballot of Hol man
was cast in a somewhat questionable tineframe wthin the "reasonably
cal cul ated" standard. Thus, the District argues that the pivotal ballot nmay be
that of Dicus, nailed on Decenmber 29, 1989. The District contends that this
bal | ot neets the "reasonably cal cul ated" standard. Thus, the District argues
that at least two of the three mail ballots should be opened and count ed.

DI SCUSSI ON

Al'l parties acknow edge that the Conm ssion has historically adhered to a
policy requiring strict conpliance with deadlines for the receipt of nail
bal | ot s. Requests for exceptions to this policy were rejected in the CESA
No. 12 and Wsconsin Hunane Society cases cited to us by the parties herein.
However, as we have not previously specifically ruled upon a request for an
exception based upon the alleged vagaries of the United States Postal Service
and as our rationale in Wsconsin Humane Society and CESA No. 12 included the
potential for exceptions to exist, 1/ we have entertained argunent in this
case.

As the Commission noted in CESA No. 12, a nail ballot procedure has
certain inherent risks linked to reliance on the postal system As aptly noted
by the Union herein, the inherent risk presented by reliance on mail service is
not distinguishable from the risk in an on-site election that unforseen
circumstances will prevent a voter from tinely casting a ballot. However ,
acknow edgnent of the risks inherent in each balloting procedure does not
satisfactorily address the nerits of the specific exception sought herein by
the District.

When determ ning whether the exception sought by the District should be
created, we are placed in a position of balancing strong conpeting interests.
Strict adherence to the deadline advances the interests of finality of result
and avoidance of the delay inherent in delaying the tally of ballots and
litigating disputes such as this. 2/ Flexibility in the application of the
deadl i ne rmaximzes participation. On bal ance, we are persuaded that the
interests of finality and avoi dance of uncertainty and delay predom nate. 3/
Thus, we conclude that we will not adopt the "reasonably cal cul ated" standard
posited by the District and therefore will not consider how such a standard
would inpact on the three ballots in question. 4/ However, through
consideration of this case and the conpeting policy interests presented, we
have determined that it is appropriate to alter our existing policy in a manner
which will increase the opportunity for voter participation while continuing to
avoid delay and uncertainty in the tally of ballots and certification of

2/ In both cases, we cited the clear instructions to the voters regarding
t he consequences of untinely receipt and stated: "The policy underlying
those instructions is sound and no reasons sufficient to change sane, or
to except the instant situation fromits application have been presented
herein."

3/ The District correctly notes that if the Commission were to adopt a
"reasonably cal culated" standard, hearings and argument would not be
necessary in those cases in which it could easily be determ ned whether a
particul ar postmark conplied with such a standard. However, as the facts
of this dispute nmake clear, there will Ilikely be instances in which
application of a "reasonably cal cul ated standard" would at |east produce
the delay inherent in receipt of argunent.

4/ Wil e our decision brings finality to this proceeding, it is of course
the case that the enployes' decision to be represented by the Union is
not irrevocable. The enployes retain the right to petition for another

election in the future if they so desire. Village of Deerfield,
Dec. No. 26168 (WERC, 9/89); Mikwonago Schools, Dec. No. 24600 (VERC,
6/ 87) .

5/ Al though the District's objection also makes reference to a fourth ball ot

allegedly placed in the mail but never received, the District did not
pursue this objection inits witten argunent.
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el ection results. Thus, in the future, we will count as valid any late nail
ballots which are received prior to the actual comrencenent of the ballot

count . In mail ballots, as indicated by the facts of this case, it is our
general practice to count the ballots the day after the deadline for ballot
receipt. Thus, application of this new policy to our general practice would

allow us to count any ballots received in the norning of the day after the
deadl i ne.

W need not consider whether it would be appropriate to apply this change
retroactively to this case because the only ballot potentially validated woul d
be insufficient to alter the election results.

Gven the foregoing, we have certified the Union as the collective
bargai ni ng representati ve of the enployes in question.
G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 17th day of My, 1990.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Her man Tor osi an /s/
Her man Tor osi an, Conm Ssi oner

K. Strycker /s/
K

Wl
WTI Strycker, Comm ssioner

Concurring Qpi ni on of Chairnman Henpe

I concur in the expansion of our previous rule with respect to the
counting of representational ballots.

Di senfranchi sement of any voter on a representational issue is a serious
matter. | perceive our result as an attenpt to strike a reasonabl e bal ance

bet ween the goal of obtaining broad voter participation and that of finality of
result.

Consi stent with that perception, | do not join the majority's dicta which
posits as predominant "the interests of finality and avoi dance of uncertainty
and delay."” In particular, | amnot persuaded that sonewhat pronpter el ectoral

results offer any conpelling advantage when acconplished at the expense of
voter participation.

Not wi t hst anding the disquieting notion that we may do |ess than perfect
justice in this matter, | amsatisfied that the evolutionary step we take today
is as equitable as the totality of circunstances here permits.

By A. Henry Henpe /s/
A. Henry Henpe, Chairnan
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