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M. Roger E. Walsh, Lindner & Marsack, S.C., Attorneys at Law, 411 East
Wsconsin Avenue, M| waukee, Wsconsin 53202, appearing on behalf
of the City.

M. Tinmothy E. Hawks, Shneidman, Myers, Dowling & Blumenfield, Attorneys
at Law, P.O Box 442, Ml waukee, Wsconsin 53201-0442, appearing
on behal f of the Union.

FI NDI NGS OF FACT, CONCLUSI ON
OF LAW AND CORDER

On January 26, 1987, t he Brookfield Pr of essi onal Firefighters
Associ ation, Local 2051, |AFF, AFL-C QO filed with the Conm ssion a petition
alleging that Local 2051 and the City had reached a collective bargaining
inpasse in their fire fighter unit on wages, hours and conditions of enploynent
to be incorporated in a 1987-88 coll ective bargai ning agreenment, and requesting
the Conmmission to proceed under its authority under Sec. 111.77, Stats., to
conduct an investigation and to certify the results thereof and to determ ne
whet her final and binding arbitration under Sec. 111.77(4)(b), Stats. should be
initiated.

During the course of the Commission's investigation, the parties resolved
all but one issue as to which the Gty submtted a tinely objection that the
subject--Gty contributions toward health insurance benefits for enployes who
retire--was not a nandatory subject of bargaining. No further processing of
the interest arbitration petition was undertaken during the pendency of the
declaratory ruling proceeding before the Conm ssion.

On June 10, 1988, the Conmssion issued a declaratory ruling (Dec.
No. 25517) holding that the Union's proposal was a nandatory subject of
bar gai ni ng. The City appealed that declaratory ruling to Wukesha County
Crcuit Court. On  Decenber 21, 1988, Gircuit Judge Zick affirned the
Conmi ssion's deci sion. The Gty subsequently appealed Judge Zick's Oder to
the Court of Appeals. On Novenber 8, 1989, the Court of Appeals, District II,
affirmed Judge Zick (Case 89-0345, publication reconmrended).

In its witten response to the Conmssion investigator's efforts to
resune the investigation followi ng the Conmission's issuance of the above-noted
declaratory ruling, the Gty requested that the interest arbitration proceedi ng
be stayed pending the final resolution of the City's appeal of the Commi ssion's
declaratory ruling. On January 10, 1989, the Comm ssion issued an O der
denying the CGty's request and directing the Gty to submit a final offer to
the Conmi ssion's investigator.
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On February 3, 1989, the Gty subnitted a final offer dated January 31,
1989. By letter dated February 17, 1989, the Union advised the Comm ssion's
investigator that it objected to the City's January 31 offer as being outside
the scope of the issue the parties had agreed to arbitrate. On August 4, 1989,
t he Conmission issued a decision directing the Gty to submit a new final offer
(Dec. No. 25517).

On May 16, 1989, during the pendency of the foregoing proceedings, the
Cty filed an interest arbitration petition pursuant to Sec. 111.77, Stats., as
to the parties negotiations over a 1989-90 agreenent. During the course of the
Conmi ssion's investigation of the Gty's petition, Local 2051 advised the City
that the Union did not wish to proceed further with the investigation of the
Cty's petition or submt a final offer for a 1989-90 agreenent until the
interest arbitration proceeding as to the 1987-88 contract was conplete. O
June 20, 1989, the Gty then filed a Mdtion to Conpel the Union to Inmediately
Proceed Further in Investigation and to Subnmit a Final Ofer. Hearing on the
Motion was held in Brookfield, Wsconsin, on July 7, 1989 before Exam ner
Peter G Davi s. A post-hearing briefing schedule was conpleted on
Sept enber 19, 1989. Havi ng considered the matter being fully advised in the
prem ses, the Conmmi ssion nmakes and issues the follow ng

FI NDI NGS OF FACT

1. That the City of Brookfield, herein the Gty, is a nmunicipal
enpl oyer having its principal offices at 2000 North Cal houn Road, Brookfield,
Wsconsin 53005; and that anmong its functions the Cty operates a Fire
Depart nment .

2. That the Brookfield Professional Firefighters Association, herein
the Union, is a |abor organization which functions as the collective bargaining
representative of certain individuals enployed by the Gty in the Fire
Departrment and has its principal offices at 118 North Avenue, Hartland,
W sconsin 53029.

3. That at all tine material herein, an interest arbitration petition
filed by the Union on January 26, 1987 pursuant to Sec. 111.77, Stats.,
regarding negotiations for the 1987-88 agreenment has been pending with the
Wsconsin Enployment Relations Commission; that with the assistance of the
Conmi ssion Investigator Marshall L. Gatz, the parties were able to reach
agreement on all wmtters to be included in a 1987-88 contract with the
exception of an issue regarding Cty contributions toward health insurance
benefits for enployes who retire; and that this health insurance issue renains
unr esol ved.

4. That on My 16, 1989, the Gty filed an interest arbitration
petition with the Conmission pursuant to Sec. 111.77, Stats., regarding
negotiations for a 1989-90 contract between the parties; that on June 16, 1989,
during a nediation session conducted by Commi ssion Investigator Karen J.
Mawhi nney, the Union advised the City that it was unwilling to proceed further
with the investigation or to submt a final offer until the Union's interest
arbitration petition relating to the unresolved portion of the 1987-88 contract
was finally resol ved.

Based upon the above and foregoing Findings of Fact, the Commi ssion makes
and i ssues the follow ng

CONCLUSI ON OF LAW

That wuntil all portions of the parties' 1987-88 collective bargaining
agreenent have been established through voluntary agreement or interest
arbitration award, neither party can be conpelled to participate in a
Sec. 111.77, Stats., interest arbitration proceeding regarding a 1989-90
col I ective bargai ning agreemnent.

Based upon the above and foregoing Findings of Fact and Conclusion of
Law, the Comm ssion nakes and i ssues the follow ng

ORDER

That the Cty's Mdtion to Conpel the Union to Inmediately Proceed Further
in the Investigation and to Submit a Final Ofer is denied.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 21st day of Novenber,
1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By




A. Henry Henpe, Chairnman

Her man Tor osi an, Conmm ssi oner

WITiam K. Strycker, Commi ssioner
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Ol TY OF BROOKFI ELD
(FI RE DEPARTNENT)

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF
FACT, CONCLUSI ON OF LAW AND ORDER

The background and fact applicable to this case have been set forth
previ ously herein.

POSI TI ONS CF THE PARTI ES:

The Gty

The Gty urges the Conmission to conclude that the parties are at inpasse
in their negotiations for a 1989-90 contract and that the Union therefore nust
be compelled to proceed with the investigation and submit a final offer on the
issues still in dispute between the parties. The City contends that the
ultimate disposition of the 1987-88 negotiations as to retiree health insurance
has no bearing on the ability of the parties to formulate proposals on this and
other issues in the 1989-90 bargain. The City further alleges that the 1987-88
contract will not establish a "status quo"” relevant to the parties' respective
burdens of proof in any interest arbitration proceeding because the 1987-88
contract has expired and no enpl oye has retired since January 1, 1987.

The City asserts that the Commi ssion rejected the Union's defense herein
when, in Village of Wst MIlwaukee, Dec. No. 17927-A (VWERC, 9/80), the
Commission found the desire to await the outcome of a related interest
arbitration proceeding was not a valid basis for a claim that no inpasse
exi sts. Simlarly, the Cty contends that if the Commission applies the
rationale it used when conpelling the Cty to proceed to interest arbitration
during the pendency of the Gty's appeal of the Conm ssion's declaratory ruling
decision, the Union should be conmpelled to proceed with the investigation.
Li ke the duration of the City appeal, the 1987-88 interest arbitration has the
potential for lasting an indefinite period of tine. To be consistent, the
Conmi ssion should conclude that neither nmatter will delay the applicable
arbitration proceedi ng.

Gven the foregoing, the Cty asks that the Comm ssion grant the Motion
to conpel the Union to proceed.

The Uni on

The Union urges the Conmission to reject the City's Mtion and concl ude
that the investigation should be held in abeyance pending resolution of the
1987-88 contract or, alternatively, the Union should at nost be required to
submt a contingent prelimnary final offer until the 1987-88 dispute is
resol ved.

The Union contends that inpasse cannot be found under the circunstances
of this case because a portion of the 1987-88 contract renains unknown.
Neither party is in a position to agree to continuation of the 1987-88 contract
as to retiree health insurance or even to propose how the prior contract is to
be anended. In the Union's view, a proposal for the 1989-90 contract is
necessarily a function of the terms of the past contract. The Union believes
this is true whether the matter is seen in terns of what either party believes
to be an inherently reasonable contract or of what would be viewed as
reasonable in the eyes of an interest arbitrator.

Lastly, the Union asserts the City is estopped from insisting that the
Uni on proceed because the Gty's own conduct during the course of the 1987-88
bargain has been dilatory. The Union argues that the Cty should not receive
the equitable relief it seeks herein and thereby be rewarded for the delay the
Gty has caused.

G ven the foregoing, the Union asks that the Gty's Mtion be denied.

DI SCUSSI ON:

Once again, these parties have presented us with a matter of first
i mpression 1/ under Sec. 111.77, Stats. At issue is whether a party can be

1/ In Cty of Brookfield, Dec. No. 25843 (WERC, 1/89), we determined as a
case of first inpression ,that the investigation process under
Sec. 111.77, Stats., should not be held in abeyance pendi ng exhaustion of
all appeals of a Conm ssion declaratory ruling holding that the Union's
early retirement proposal was a mandatory subject of bargaini ng.
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conpelled to participate in a Sec. 111.77, Stats., interest arbitration
proceeding 2/ for a successor contract, when the ternms of predecessor contract
have not all been determ ned. W conclude that a party cannot be so conpell ed
and thus have denied the Gty's Mtion herein.

The Gty is correct when it argues that it is functionally possible for
both parties to fornulate final offers for a 1989-90 contract even though a
portion of the 1987-88 contract renains unresolved. It is also true that
Sec. 111.77, Stats., itself does not explicitly state that the predecessor
contract nust be resolved before a successor contract can be arbitrated. Thus,
the issue before us is best viewed as one of determ ning whether the policies
behind the Municipal Enploynment Relations Act are best served by conpelling a
party to proceed to interest arbitration despite the uncertainty produced by an
unsettled predecessor agreenent or by delaying an interest arbitration
procedure until that uncertainty is resolved.

Section 111.70(6), Stats. provides:

(6) DECLARATI ON OF PCLICY. The public policy of the
state as to labor disputes arising in nunicipal
enpl oynent is to encourage voluntary settlenent through
the procedures of collective bargaining. Accordingly,
it isin the public interest that municipal enployes so
desiring be gi ven an opportunity to bargai n
collectively with the nunicipal enployer through a
| abor organization or other representative of the

enpl oyes' own choice. If such procedures fail, the
parties should have available to them a fair, speedy,
effective and, above all, peaceful procedure for
settlenent as provided in this subchapter. (enphasi s
adde

Cearly, the City's position herein best serves the statutorily established
interest in "speed".

However, we noted in Gty of Brookfield, Dec. No. 25843-A (VWERC, 8/89)
that the terms of an existing contract establish the point from which a
successor bargain comences and influence the result of any interest
arbitration proceeding. W held therein as foll ows:

Furthermore, even though the 1987-88 contract term has
expired, the interest arbitration award will establish
the point from which the ongoing 1989-90 bargain wll
comrence as to the issue of retiree health insurance
benefits. Cdearly, whatever benefit level is existent
after receipt of the arbitrator's award has a practica
i mpact on the likelihood or |Iack thereof of the Union's
seeking and/or acquiring benefits in excess of those
they presently seek either at the bargaining table or
through the interest arbitration process.

The foregoing reflects the reality that the collective bargaining and
interest arbitration processes best function where the parties and the interest
arbitrator know the terns of the predecessor contract. Both processes are at
their "fairest" when there is certainty as to the ternms of the predecessor
agreement .

Thus, the instant case presents an instance in which the legislative
interests in fairness and speed are at odds. On bal ance, we are persuaded t hat
the interest in a "fair" procedure nmust predominate. W reach this conclusion
because in our view delay is nore acceptable than establishing a contract
through an arbitration process surrounded by critical uncertainty.

The City correctly notes that in Village of Wst MIwaukee, we concl uded
that an enployer could not successfully base a claim that no inpasse exists
upon a desire to await the outcone of an interest arbitration proceeding
i nvol ving another bargaining unit of its enployes. However, that is not the
situation at issue here. Here, the unresolved interest arbitration proceeding
involves the sane parties and thus the sane bargaining relationship.
Therefore, West M I waukee is clearly distinguishable.

Nor is our conclusion herein inconsistent with our determnation in Gty
of Brookfield, Dec. No. 25843, that interest arbitration should not be
interrupted during the pendency of an appeal of a declaratory ruling. In that
case, we concluded that the legislative purposes of providing a fair, speedy,
effective and peaceful procedure for settlenent would be inappropriately
frustrated if the appeal process were allowed to delay the interest arbitration
process. W reasoned in part from explicit legislative direction under

2/ W have not had occasion to consider this question under the interest
arbitration procedures established by Sec. 111.70(4)(cn), Stats., either.
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Sec. 111.70(4)(cm, Stats. that the balance between the wuncertainty of an
appeal and the delay caused thereby should be struck in favor of speed. Here,
we have no explicit legislative direction and, in our view, the uncertainty
caused by the absence of a predecessor agreenent is far nore significant than
the uncertainty caused by appeal of a declaratory ruling.

Gven the foregoing, we conclude that as a matter of necessity and
elemental fairness, a party can insist that it know what a contract provides
before it can be conpelled to engage in a process which wll produce a
successor thereto. Thus, we have denied the Gty's Mtion.

Dated at Madi son, Wsconsin this 21st day of Novenber, 1989.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conm Ssi oner

WIlTiam K. Strycker, Conmm ssi oner
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