STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

GERHARDT STEI NKE,

Conpl ai nant,
: Case 315
VS. : No. 43317 MP-2303

: Deci sion No. 26322-A
M LWAUKEE AREA VOCATI ONAL, TECHNI CAL
AND ADULT EDUCATI ON DI STRI CT and
LOCAL 212, AMERI CAN FEDERATI ON
OF TEACHERS,

Respondent s.

Appear ances:

M. Gerhardt Steinke, 4642 West Bernhard Place, M| waukee, Wsconsin 53216, on

T behal f of hinsel f.

Dr. denn H Petrick, 1785 Spring Valley Road, Jackson, Wsconsin 53037 on

T “behal f of hinsel f.

Schnei dman, Mers, Dowing & Blunenfield, Attorneys at Law, P.O Box 442,
M | waukee, W sconsin 53201-0442, by M. Tinothy E. Hawks, on behalf
of Local 212, American Federation of Teachers.

Mul cahy & Werry, S.C., Attorneys at Law, Suite 1600, 815 East Mason Street,
M | waukee, W sconsin 53202-4080, by M. Mirk L. dson and M.
Ronald S. Stadler, on behalf of MI|waukee Area Technical and Adult
Education District.

ORDER GRANTI NG MOTI ON TO | NTERVENE AND DENYI NG MOTI ONS TO DI SM SS

M. Gerhardt Steinke having, on Decenber 12, 1989, filed a conplaint with
the Wsconsin Enpl oyment Rel ati ons Commi ssion alleging that the Respondents had
conmtted prohibited practices within the neaning of the Minicipal Enploynent
Rel ations Act (MERA); and Dr. G@enn H Petrick having, on March 6, 1990, filed
a request to be recognized as a party to the conplaint filed against the
Respondents (motion to intervene); and Steinke having by letter of March 16,
1990 indicated he did not object to Petrick's notion to intervene; and the
Respondent M | waukee Area Technical and Adult Education District having, on
April 2, 1990, filed its answer wherein it denied it had commtted any
prohi bited practices and raised certain affirmative defenses and objected to
Petrick's notion to intervene; and the Respondent Local 212, Anerican
Federati on of Teachers having, on April 2, 1990, filed a Motion to Dismiss; and
the Respondent District having, on April 6, 1990, filed a Mtion to D smss;
and Petrick having, on April 13, 1990, filed his response to the respective
Motions to Dismiss and the objection to his notion to intervene; and the
Exam ner having by letter of April 17, 1990, directed Steinke to clarify his
conplaint; and the Respondent Federation having, by letter of April 17, 1990,
requested that the hearing in this matter set for My 1, 1990 be indefinitely
adjourned so that the parties nay explore a resolution of the dispute; and the
Respondent District by letters dated April 17 and 18, 1990 having indicated it
joined in the request for an indefinite adjournnent; and Steinke having, by
letter of April 18, 1990, indicated he objected to any delay in the hearing in
this matter; and Petrick having, by letter of April 19, 1990, indicated that he
woul d not object to a short postponenent under certain conditions set forth in
his letter; and the Examner having, on April 24, 1990, issued a notice
post poning hearing in this matter to May 17, 1990; and Steinke by letters dated
April 19, 20 and 21, 1990, and received by the Examiner on April 26, 1990,
attenpted to clarify his conplaint; and the Exami ner having considered the
notions, positions and argunents of the parties, hereby issues the follow ng

ORDER
1. That the nmotion to intervene filed by Dr. den H Petrick is hereby
gr ant ed.
2. That the notion to dismss filed by Respondent M| waukee Vocational,

Techni cal and Adult Education District is hereby denied.
3. That the nmotion to dismiss filed by Respondent Local 212, Anmerican
Federati on of Teachers is hereby denied.
Dated at Madi son, Wsconsin this 4th day of My, 1990.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By
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David E. Shaw, Exam ner
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M LWAUKEE VOCATI ONAL, TECHNICAL AND ADULT EDUCATION DI STRICT, LOCAL 212,
AVERI CAN FEDERATI ON OF TEACHERS

MEMORANDUM ACCOVPANYI NG ORDER GRANTI NG MOTI ON TO
| NTERVENE AND DENYI NG MOTI ONS TO DI SM SS

Petrick filed a notion to intervene in this conplaint as a co-conpl ai nant
asserting that, as a steward for Respondent Federation, his ability to carry
out his duty to fairly represent the menbers of the bargaining unit is hanpered
by the inclusion of the allegedly supervisory Instructional Chairs in the
bargaining unit. He asserts that the foregoing constitutes violations of
Secs. 111.70(3)(a) 1 and 2, Stats., and Sec. 111.70(3)(b)1l, Stats., by the
Respondent District.

The Respondent District has opposed Petrick's notion to intervene on the
fol | owi ng bases:

1. The Intervener-Petitioner characterizes his
conplaint as a "“subset of the Gerhardt Steinke
conplaint” and has not raised any new or different
al | egati ons

2. The Intervener-Petitioner has not shown that he
will suffer substantial prejudice if his notion to
intervene i s deni ed.

3. Intervener-Petitioner has not denpbnstrated that
his interests are not being adequately represented by
the existing parties.

4. The Intervener-Petitioner has not shown any
unusual circunstances which would necessitate his
i nter-vention.

The Respondent Federation has not objected to Petrick's notion to
intervene, but has asserted that his additional allegations do not state a
prohibited practice by the Federation and ought to therefore be either
di sm ssed or clarified.

The applicable statute is Sec. 111.07(2)(a), Stats., which, in relevant
part, reads as follows:

(2)(a) Upon the filing with the commi ssion by any party
in interest of a conplaint in witing, on a form
provided by the conmission, charging any person with
havi ng engaged in any specific unfair |abor practice,
it shall mail a copy of such conplaint to all other
parties in interest. Any other person claimng
interest in the dispute or controversy, as an enpl oyer,
an enploye, or their representative, shall be nmade a
party upon application.

The Examiner has found no authority for inmposing the requirements the
Respondent District asserts Petrick has not net, and the obvious bias in the
applicable statutory provision is to nake any person claimng an interest in
the dispute as an enployer, enploye or their representatives a party upon

appl i cati on. Petrick's notion to intervene asserts he is a steward for the
Respondent Federation and that his clainmed interest in the dispute is that the
presence of the Instructional Chairs, allegedly supervisors, interferes with

his ability to carry out his duty of fair representation to the enployes in the
bargai ning unit represented by the Respondent Federation. That appears at this
point to meet the requirements of Sec. 111.07(2)(a), Stats. Ther ef or e,
Petrick's nmotion to intervene has been granted.

- 3- No. 26322-A



MOTI ONS to DI SM SS

Both the Respondent Federation and the Respondent District have noved
that the Steinke conplaint be dismssed on the grounds that it fails to state a
clai m upon which relief nay be granted, and that the relief sought nmay only be
granted by the Conmission pursuant to its statutory grant of authority to

det erm ne t he appropriate unit for col l ective bar gai ni ng under
Sec. 111.70(4)(d), Stats., as opposed to its statutory grant of authority to
decide prohibited practices conplaints under Sec. 111.70(4)(a), Stats. In
essence, the Respondents assert that the conplaint, as well as Petrick's
al | egations, seek the renmoval of certain positions fromthe bargaining unit on
the basis of their alleged supervisory status, i.e., that this anmounts to

i ndi viduals seeking a unit clarification.

The Respondents' argunents mght have nerit if this were a case of
i ndi vi dual enployes seeking a determination of their own status as to whether
they held supervisory positions. 1In a case like this, however, where enployes
are claimng that certain enployes presently in the bargaining unit are
"supervisors" and that this violates MERA, the Conm ssion has previously held
that individual enployes may bring such a conplaint. In Gty of Madison 1/ the
Conmi ssion refused to entertain certain allegations in an election proceeding
and expressly held that:

Clainms that an organi zation's nenbership criteria unlawfully
interfere with enploye rights can be pursued by
enployes or a rival organization in a prohibited
practice conplaint proceeding. dainms that a nunici pal
enployer is permitting its agents (e.g., supervisors)
to participate in (be a nenber of, dom nate, or assist,
etc.) enploye organi zations can simlarly be pursued by
enployes or a rival organization in a prohibited
practice conplaint proceeding. Mor eover, a rmuni ci pal
enpl oyer can protect itself against conplaints of the
latter sort (or from conflicts of interest generally)
by exercising self-help nmeasures to require its
supervisors or confidential enployes to cease nenber-
ship in or activities on behalf of |abor organizations
that it considers potentially unlawful or contrary to
its i nterests, and can obtain a Commi ssi on
determination of the non-municipal-enploye status of
any such individual before taking such action, either
by the rep-resentation case eligibility determ nations
or in a sub-sequent wunit clarification or ch. 227
decl aratory ruling. See generally, MI|waukee County,
supra, Dec. Nos. 12534-B, 12534-C.

(Emphasi s added) At 13. Petrick, and Steinke in his clarification dated

April 21, 1990, cite Sec. 111.70(3)(a)2, Stats., in regard to an alleged
prohibited practice by the Respondent District, specifically citing the
following fromthat provision: "After January 1, 1974, said supervisors shall
not renmain nenbers of such organizations." Gven the foregoing, it cannot be

said with certainty that the allegations contained in Steinke's conplaint and
Petrick's notion fail to state a claim upon which relief may be granted.
Therefore, the respective motions to disniss on that basis have been deni ed.

The Respondent District, noting the original conplaint alleged violations
of Secs. 111.70(o0), 111.70(3)(a) and 111.70(3)(b)1l, Stats., has also noved to
di smss the Steinke conplaint on the basis that "said clainms are not based upon
any specific violation of law that nay constitute a prohibited practice." By
letter of April 17, 1990 the Examiner directed Steinke to clarify his conplaint
and specifically directed Steinke to cite the statutory sections he is alleging
the respective Respondents have viol ated. By his letter of April 21, 1990,
Stei nke specified that he is alleging that the Respondent District has violated
Secs. 111.70(3)(a)l, 2 and 5, Stats.; that certain enpl oyes have viol at ed

1/ Deci sion No. 23183 (VERC, 1/86).
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Secs. 111.70(3)(b)1l, 2 and 4, Stats.; and that the Respondent Federation has
violated Sec. 111.70(3)(c), Stats. That further <clarification is deened
sufficient to neet the m ninumrequirenments of ERB 12.02(2)(c), Ws. Adm Code.

It is noted that in his clarification of April 21, 1990 Steinke refers to
his conplaint dated February 28, 1990 and another subsequent conplaint he has
filed with the Comm ssion, as well as a nunber of grievances he has pending, as
exanpl es of prohibited practices. In that regard, the Exam ner further notes
for the parties' information that the substantive charges that are the subject
of other prohibited practices conplaints or grievances that Steinke has filed
will not be litigated in this proceeding.

Dated at Madi son, Wsconsin this 4th day of My, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

David E. Shaw, Exam ner
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