STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of

W SCONSI N PROFESSI ONAL PQLI CE :

ASSQOCI ATI OV LAW ENFORCEMENT . Case 1

EMPLOYMENT RELATI ONS DI VI SI ON : No. 43223 ME-2961
: Decision No. 26426

I nvol ving Certain Enpl oyes of

TOM OF BROOKFI ELD
(POLI CE DEPARTMENT)

Appear ances:

M. Rchard T. Little, Business Agent, 9730 Wst Bluenound Road, Wuwat osa,

T Wsconsin 53226, on behalf of the Wsconsin Professional Police
Associ ati on/ Law Enforcenent Enpl oynent Rel ations D vi sion.

M. Harlan A Ross, Police Chief, 645 N Janacek Road, Waukesha, Wsconsin

53186, on behal f of the Town of Brookfield.

FI NDI NGS OF FACT, CONCLUSI ONS COF LAW
AND DI RECTI ON OF ELECTI ON

Wsconsin Professional Police Association/Law Enforcement Enploynent
Rel ati ons Division having on Novenber 30, 1989, filed a petition requesting the
W sconsin Enpl oynent Rel ati ons Conmi ssion to conduct an el ection anmpbng certain
| aw enforcement personnel in the enploy of the Town of Brookfield, to determ ne
whet her said enployes desire to be represented by said Association for the
purpose of collective bargaining; and hearing in the nmatter having been
conducted on February 19, 1990 in Brookfield, Wsconsin before Exami ner Mary Jo
Schi avoni, a nenber of the Commission's staff; and the stenographic transcript
of said hearing having been received on March 7, 1990, and the parties having
conpl eted their briefing schedul es on March 23, 1990; and the Conm ssion having
considered the evidence and the argunents of the parties and being fully
advised in the prem ses, nakes and issues the follow ng

FI NDI NGS OF FACT

1. That Wsconsin Professional Police Association/Law Enforcenent
Enpl oyment Rel ations Division, hereinafter referred as the WPA, is a |abor
organi zation and has its principal office at 9730 Wst Bluenound Road,
Wauwat osa, W sconsin 53226.

2. That the Town of Brookfield, hereinafter referred to as the Town, is
a nunicipal enployer and has its principal offices at the Town Hall, 645 N
Janacek Road, \Waukesha, Wsconsin 53186; and that anong its various
governnental functions, the Town operates a police departnent wherein
i ndi vi dual s occupying the follow ng classifications are enpl oyed:

Cl assification Nunmber of Enpl oyes

Chief of Police

Captain

Li eutenant (part-tine)

Sergeant (full-tine)

Corporal (part-tine)

Patrol O ficers (part-tine) 1

ORNRRER

3. That in the instant proceeding, the WPPA seeks a representation
el ection anmong all regular full-tinme and regular part-tine enployes of the Town
of Brookfield Police Departnent excluding confidential, nanagerial and
supervi sory personnel .

4. That during the course of the hearing, the parties stipulated to the
inclusion of and eligibility of the Patrol Oficers and Corporal as nunici pal
enpl oyes in the bargaining unit set forth in Finding of Fact 3 above.

5. That the parties further stipulated to the exclusion of Police Chief
Harlan Ross and Captain Calvin WIllianms as supervisory enployes within the
nmeani ng of Sec. 111.70(1)(o), Stats.

6. That during the course of the hearing, the parties agreed that the
only issue for resolution is the supervisory status of Lieutenant Chris Perket
and Sergeants Andrew Wber and M chael Midlitz; and that the Town contends that
both the Lieutenant and Sergeant positions are supervisory, while the WPA
contends such positions are properly included in the unit.
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7. That Lieutenant Perket is the only part-tine enploye who is regularly
scheduled onto the duty roster; that he schedules hinself and the only two
regular full-time enpl oyes, Sergeants Weber and Mudlitz, to cover the avail able
shifts and then solicits the part-tine Patrol Oficers and Corporal to sign-up
to fill the remaining shift vacancies; that the Patrol Oficers are all
trai nees who volunteer to work along with the Sergeants on any shift for which
there is a vacancy utilizing the additional squad car; that the Lieutenant
currently earns approxinmately $8.66 per hour which will be increased to $10.02
per hour after his fourth year in contrast to $12.80 per hour earned by the
Captain, $11.05 per hour earned by the Sergeants, and $7.00 to $9.54 range
earned by various Patrol Oficers; and that both the Lieutenant and Sergeants
are hourly enployes, the only salaried enployes being the Chief and the
Capt ai n.

8. That Lieutenant Perket reports to the Captain and the Chief; that he
wor ks approxi mately 24 hours each week, usually three eight-hour shifts; that
fifty (50% per cent of his tinme is spent in performng the duties of a Patrol
Oficer; that the other fifty (50% per cent is spent on duties that Patrol
Oficers do not have; that these duties consist of: schedul i ng enpl oyes;
performng various admnistrative and clerical tasks; performng background
checks for potential job applicants; nonitoring new Patrol O ficer's progress
in the training acadeny; investigating citizen conplaints with respect to the
conduct of other officers; and participating in the interview and hiring
process.

9. That Lieutenant Perket possesses authority in the area of scheduling,
whi ch requires the use of independent judgnment; and that Lieutenant Perket sits
on a hiring panel along with the Chief and Captain and has the authority to
ef fectively recommrend the hiring of new enpl oyes.

10. That Lieutenant Perket directs Patrol Oficers who are scheduled to
take the other squad car out during his shift; that he possesses the authority
to issue oral and witten reprimands to the Patrol Oficers, Corporal and
Sergeants; that he had recently issued an oral reprimnd which was reduced to
witing to Sergeant Midlitz; and that Lieutenant Perket has the authority to
call in additional Patrol Oficers or to relieve an Oficer from duty in the
event of an energency if neither the Chief nor Captain can be reached.

11. That Lieutenant Perket does exercise supervisory responsibilities
and duties in sufficient conbination and degree to nake him a supervisory

enpl oye.

12. That Sergeants Weber and Mudlitz have been enpl oyed about four and
five years respectively; that they report to the Captain, the Chief and
Li eutenant Perket; that the Sergeants are assigned to a shift along with other
Patrol O ficers who have volunteered to drive the squad car for that specific
shift; that the Sergeants spend the major portion of their time performng the
duties of a Patrol Oficer, but that they also direct the activities of any
other Patrol O ficers who happen to sign up for any given shift by teaching or
training Patrol Oficers in proper police nmethods and procedures and nonitoring
the activities of the Patrol O ficers in a routine fashion; that the Sergeants
perform nonthly evaluations of Patrol Oficers who work the sane shifts as they
do, but that said evaluations are not used for pronotions, raises, or retaining
probationary enpl oyes; that the Sergeants possess the authority to issue oral
reprimands to the Patrol Oficers and may notify the Chief if further
discipline is warranted, but that in five years they have never disciplined
anyone; that in the past, the Sergeants have neither issued a witten warning
or been aware that they possessed the authority to suspend a Patrol Oficer,
but that they have recently been informed by the Chief that they can recomend
that a Patrol Oficer receive a witten warning and that they nmay under certain
ci rcumst ances "suspend" an Oficer; t hat "suspensi on, " under t hese
circunstances, is not an exercise of disciplinary authority, but rather the
relieving of an Oficer fromduty with pay according to police protocol should
that O ficer have shot soneone or the relieving of a Patrol COficer from duty
during an emergency should the Chief, Captain, and Lieutenant be unavail abl e;
that the Sergeants have in the past participated in the hiring process and
appl i cant background checks, but that they did not participate in the nost
recent hiring because Lieutenant Perket has currently assuned these duties and
that it is not contenplated that they will significantly participate in the
hiring process in the future; that any Patrol Oficer may fromtine to tine
becone involved in the hiring and background check functions; and that the
Sergeants do not possess the authority to effectively reconmmend hiring,
di scipline or discharge because the Chief may or may not follow any of their
recommendat i ons.

13. That Sergeants Wber and Mdlitz do not exercise supervisory
responsibilities and duties in sufficient conbination and degree to render them
supervi sory enpl oyes.

Upon the basis of the above and foregoing Findings of Fact, the
Conmi ssi on makes and issues the foll ow ng
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CONCLUSI ONS OF LAW

1. That the occupant of the position of Lieutenant is a supervisory
enpl oye within the neaning of Sec. 111.70(1)(o0)1l, Stats., and therefore is not
a nunici pal enploye within the meaning of Sec. 111.70(1)(i), Stats.

2. That the occupants of the position of Sergeant are not supervisory
enpl oyes within the neaning of Sec. 111.70(1)(0)1, Stats., and therefore are
nmuni ci pal enpl oyes within the neaning of Sec. 111.70(1)(i), Stats.

3. That a question concerning representation exists within the follow ng
collective bargaining wunit deened appropriate wthin the neaning of
Sec. 111.70(4)(d)2.a., Stats.:

all regular full-time and regular part-tinme enployes of the
Town of Brookfield Police Departnent who possess the
power of arrest excluding confidential, managerial and
supervi sory enpl oyes.

Upon the basis of the foregoing Findings of Fact and Concl usions of Law,
t he Conmi ssi on nmakes and issues the follow ng

DI RECTI ON OF ELECTI ON

That an election by secret ballot shall be conducted under the direction
of the Wsconsin Enploynent Relations Commission within forty-five (45) days
fromthe date of this directive in a collective bargaining unit consisting of
all regular full-tine and regular part-tinme enployes of the Town of Brookfield
Police Department who possess the power of arrest but excluding confidential,
manageri al and supervi sory enpl oyes who were enployed by the Town of Brookfield
on April 17, 1990, except such enployes as may prior to the election quit their
enpl oynent or be discharged for cause, for the purpose of determ ning whether
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a nmjority
Pr of essi onal

desire to be represented by the Wsconsin

Pol i ce Association/Law Enforcenent Enploynent Relations Division

for the purpose of collective bargaining with the Town of Brookfield concerning

wages,

1990.

hours and condi tions of enploynent or not to be represented.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 17th day of April,

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conm Ssi oner

WIiTiam K.  Strycker, Conm ssioner
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TOM OF BROCKFI ELD

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSIONS CF LAW
AND DI RECTI ON OF ELECTI ON

BACKGRCUND:

In the proceeding the WPPA requests the Conmi ssion to conduct an el ection
among regular full-time and regular part-tine enployes of the Town's Police
Departrment. The Town does not oppose conducting an election in the above unit
but contends that certain enployes should be excluded as supervisory. WPPA
woul d include both the Sergeants and the Lieutenant positions in the bargaining
unit, while the Town contends that all three positions are supervisory. The
essential facts are stated in the findings and need not be repeated here.

POSI TI ONS OF THE PARTI ES

The Town asserts that the Lieutenant should be excluded from the
bargai ning unit because he perforns supervisory functions, thus providing a
chain of command between the Chief, the Captain and the other Patrol O ficers.

It argues that the Lieutenant participates in hiring decisions, nakes
background checks on potential hires, assigns and schedules the work force
supervi ses enployes on his shift and possesses authority to issue oral and
witten warnings and to effectively recommend other nore serious fornms of
discipline, all of which add up to nake hima supervisory enpl oye.

The basic position of the WPPA is that the Lieutenant does not exercise
supervi sory responsibilities in sufficient conbination and degree so as to make
him a supervisor. The WPPA argues that the Lieutenant should be considered a
working foreman or |ead enploye. It clainms the Lieutenant does not have the
authority to effectively reconmend the hiring, pronotion, transfer, discipline
or di scharge of enployes; and that he does not have the authority to direct and
assign the work force. According to the WPPA, the Lieutenant position is also
non-supervi sory due to the limted nunber of enployes which he oversees and the

| evel of pay which he receives. It stresses that the Lieutenant is primarily a
wor ki ng supervisor who supervises activities rather than enployes. The
Li eutenant does not spend a mmjority of his tinme supervising enployes and
exercises little independent judgnment and discretion while supervising
enpl oyes.

The parties nake virtually identical argunents with respect to the
Ser geant s.

DI SCUSSI ON:

The WERC considers the following factors in determining if a position is
supervi sory in nature

1. The authority to effectively recommend the hiring,
pronoti on, transfer, discipline or discharge of

enpl oyes;
2. The authority to direct and assign the work force;

3. The nunber of enployes supervised, and the nunber
of other persons exercising greater, simlar or |esser
authority over the sane enpl oyes;

4. The level of pay, including an evaluation of
whet her the supervisor is paid for his skills or for
hi s supervision of enpl oyes

5. \Wether the supervisor is primarily supervising an
activity or is prinarily supervising enpl oyes;

6. Wether the supervisor is a working supervisor or
whet her he spends a substantial mgjority of his tine
supervi si ng enpl oyes; and

7. The anmount of independent judgnment exercised in the
supervi si on of enpl oyes

Furthernmore, the Conmi ssion has previously concluded that: "the quasi-mlitary
organi zation of police and fire departnents 'presents a sonewhat unique
pr obl em in nmaking determinations wth regard to alleged supervisory
status." 1/ When the Commission has found Oficers, either Sergeants or
Li eutenants to be supervisors, it has been because the record denonstrates a

1/ Cty of Madison, Dec. No. 11087-A (VWERC, 12/72); Village of Mple Bl uff,
Dec. No. 24994 (WERC, 11/87).

-5- No. 26426



hi gh 1 evel of involvenment in major |abor relations decisions. 2/
LI EUTENANT:

The record in the instant case indicates that although the Lieutenant
spends a substantial portion of his tinme performng bargaining unit work, he

does possess the authority to issue oral and witten warnings. He also
i nvestigates citizen conplaints of police msconduct and nakes reconmmendations
to the Chief regarding the appropriate disposition of sane. The Li eut enant
effectively recommends the hiring of new enpl oyes. Mor eover, the Lieutenant
possesses the authority to effectively direct and assign work to the Sergeants
as well as the Patrol Oficer. He would serve as third in comrand should the
Chief or Captain be unavailable. |In our view, although the Lieutenant's salary
is not comensurate with a finding of supervisory status and such a supervisory
finding will result in a rather high ratio of supervisory to non-supervisory

personnel within the Police Departnent, the supervisory authority possessed by
the Lieutenant exists in sufficient conbination and degree for us to concl ude
that the Lieutenant is a supervisor within the meaning of Sec. 111.70(1) (o)1,
Stats. Therefore, the Lieutenant is appropriately excluded from the bargaining
unit.

SERCEANTS:

The Sergeants spend the nmajor portion of their tinme perform ng bargaining
unit work. Wiile the Town maintains that the Sergeants possess significant
disciplinary authority, in the past five years, they have never even issued a
written warning. Wiile they do possess the authority to independently issue
oral warnings, their reconmendations as to further disciplinary action may or
may not be followed. Al though they have recently been inforned that they
possess the authority to "suspend" Patrol Oficers under energency conditions,
this authority is not really disciplinary in nature but rather prem sed upon
following police protocol in various circunstances, such as relieving an
Oficer fromduty if a Patrol Oficer were to shoot a civilian. The record
also makes it clear that any disciplinary reconmendation that a Sergeant m ght
make is subject to review by the Captain, Chief and the Town Board.

The Sergeants do perform nmonthly eval uations on Patrol Oficers but such
eval uations consist prinarily of observations as to whether the Patrol Oficers
are follow ng police protocol appropriately. Mreover, there is no indication
that these evaluations are utilized for disciplinary actions, pronotions, or
ot her personnel actions. Sergeants no |longer participate in hiring decisions.

A Sergeant may frequently be the only person on duty out in a squad car.
When other Patrol Oficers have signed to take the additional car out, the
Sergeants supervise their activities as part of training them in appropriate
police procedures. Wile the Sergeants receive an hourly rate greater than the
Li eutenant, they along with the Chief and Captain are the only full-tinme
personnel enployed by the Town and there is evidence that their wage rates
reflect their skills and years of service rather than the anount of tine spent
in supervising Patrol Oficers. Gven the small size of the Departnent, a
determination that the Sergeants are supervisors would result in a supervisory
ratio of 1 to 3, or 1to 2 if the Lieutenant were included.

In summary, the record establishes that the Sergeants possess no
personnel authority other than issuing oral warnings and witing evaluations
which are not used for personnel actions. Several other officers exercise
greater authority over the sane enployes. The Sergeants spend the majority of
their time performing the same patrol duties as the other enployes they
oversee. Accordingly, the record fails to establish that the Sergeants possess
the customary indicia of supervisory status in sufficient conbination and
degree to warrant a finding of supervisory status. W therefore conclude that
they are nunici pal enployes and properly included in the bargaining unit.

Dated at Madi son, Wsconsin this 17th day of April, 1990.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chairman

Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner
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