STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

THE M LWAUKEE TEACHERS'
EDUCATI ON ASSCCI ATI ON,

Conpl ai nant,
: Case 199
VS. : No. 39201 MP-1999
: Deci sion No. 26437-C
THE M LWAUKEE BQARD
OF SCHOOL DI RECTORS,
Respondent .

Appear ances:
Perry, Lerner and Quindel, S.C., by M. Richard Perry and M.
Peter Guyon Earle, Attorneys at Law, 823 North Cass Street, M| waukee,
W sconsi n 53202- 3908, appearing for the Conpl ai nant.
M. Stuart S. Mukanmal, Assistant Cty Attorney, City of MIwaukee, City
Hal |, 200 East Wells Street, M I|waukee, Wsconsin 53202-3551,
appearing for the Respondent.

ORDER SETTI NG ASI DE AND RENVANDI NG EXAM NER' S
FI NDI NGS OF FACT, CONCLUSI ON OF LAW AND ORDER

On November 13, 1990, Exam ner Christopher Honeyman issued Findings of
Fact, Conclusion of Law and Order with Acconpanying Mnorandum in the above
matter wherein he concluded that the doctrine of the "l aw of the case" required
that he dismss the conplaint filed by the MIlwaukee Teachers' Education
Association. In its conplaint, the Association had asserted that the M| waukee
Board of School Directors had commtted a prohibited practice within the
nmeani ng of Sec. 111.70(3)(a)5, Stats. by insisting upon continued inclusion of
an illegal provision in the parties' collective bargaining agreenent. The
Association filed a petition with the Conmssion seeking review of the
Exami ner's decision pursuant to Secs. 111.70(4)(a) and 111.07(5), Stats.
Thereafter the parties filed witten argunent in support of and in opposition
to the Association's petition, the last of which was received on February 28,
1991. Havi ng considered the matter and being fully advised in the prem ses,
t he Conmi ssi on nakes and issues the follow ng

ORDER

1. Pursuant to Secs. 111.07(5) and 111.70(4)(a), Stats., the Exam ner's
Fi ndi ngs of Fact, Conclusion of Law and Order in the above matter shall be and
hereby are set aside and the conplaint is renmanded to the Exam ner for issuance
of Findings, Conclusions and Order in the matter consistent with the Menorandum
acconpanyi ng this O der.

2. In view of the foregoing, the petition for review filed by the
Association in the above matter is disnmissed, without prejudice to the rights
of any party to file a petition for review of the decision issued by the
Exami ner follow ng this remand.

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 4th day of June, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalrman

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
[Tiam K Strycker, Commi ssioner

No. 26437-C
THE M LWAUKEE BCARD COF SCHOOL DI RECTORS

MEMORANDUM ACCOVPANYI NG
ORDER SETTI NG ASI DE AND RENVANDI NG EXAM NER' S
FI NDI NGS OF FACT, CONCLUSI ON OF LAW AND ORDER

On April 3, 1989, the Wsconsin Enploynment Rel ations Comm ssion issued a
declaratory ruling pursuant to Sec. 111.70(4)(b), Stats. which concluded that a
portion of a layoff clause in a collective bargaining agreenment between the
M | waukee Teachers' Educati on Association (Association) and the M| waukee Board
of School Directors violated the rights of non-black Board enployes under the
Fourteenth Anendnent of the United States Constitution. Based upon this
concl usion, the Commi ssion therein declared that the disputed portion of the
| ayoff clause was a prohibited subject of bargaining within the meaning of
Secs. 111.70(1)(a) and (3)(a)4, Stats.



On  Septenber 14, 1990, MIlwaukee County G rcuit Judge WIliam J.
Shaughnessy issued an Oder which vacated and reversed the Commission's
declaratory ruling decision based upon his conclusion that the matter was not
ripe for adjudication and that the Comm ssion acted in excess of its authority
by determning federal ~constitutional issues. The Commi ssion and the
Association both filed appeals of Judge Shaughnessy's Oder and said appeals
are presently pending before the Court of Appeals.

At the time of Judge Shaughnessy's Order, Exami ner Honeyman had pendi ng
before him for decision the Association prohibited practice conplaint which
alleged that the MIlwaukee Board of School Directors had violated
Sec. 111.70(3)(a)5, Stats., by insisting upon inclusion in the parties'
col I ective bargaining agreement of the |ayoff clause the Comm ssion had found
to be a prohibited subject of bargaining in the declaratory ruling proceedi ng.

Following receipt of witten argument from the parties as to the inpact of
Judge Shaughnessy's Order, the Exam ner concluded that the doctrine of the |aw
of the case required that he disnmss the Association's conplaint. The
Exam ner's rational e stated:

I agree with the [ast of the Board's
contentions, and find that this matter nust now be
treated as governed by the "l aw of the case."

Contrary to the Association, | can find nothing
in the record that would justify treating this matter
as independent of the parallel declaratory ruling
proceedi ng. The Association's arguments to that effect

are directly undercut by two factors. e is the
conpl ete absence of any new circunstance of fact, such
as an actual layoff, since the conpletion of the

factual record relied on by the Conmi ssion and Court
alike in the declaratory ruling proceeding. The other
is t he pai r ed statenents of t he parties'
representatives at the hearing, in which one point
clearly agreed on was the relationship between the two
cases. 6/ There is nothing in either of the parties'
arguments since the Court's decision to make the
statements noted above either untrue or no |onger
relevant; all that has changed is which party is
favored by the nost recent deci sion.

6/ The Board's position expressed at that time was "The Board
views this case as indistinguishable from the
other case. . ." (TR p. 17.) The Associ ation
replied: "I agree. . . the cases are virtually
identical, the Declaratory Ruling and this one.

The only reason we are here is because the
Declaratory Ruling has no remedy and we feel,
this has been filed over three years now, about
three years now. W do need that renedy and
that's the difference." (TR p. 21.)
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The primary issue squarely posed -- not by the
Court's decision per se but by the fact of a pending
appeal of that decision by both the Association and the
Conmission -- is whether, as an Exam ner enployed by
the Conm ssion, I am obligated to follow the
Conmission's view, to follow the Court's view, or to
render an original opinion on the nerits of this case.

I conclude initially that an original opinion on
the merits would be inproper, in the perhaps-unique
circunstances of this case. Here there is no colorable
claim that stare decisis should not apply because of
al l eged differences in the facts between the prior case
and its successor. For the reasons discussed above, no
two cases nore closely related are likely to be found.

Thus the cases cannot be distinguished, and any
decision comenting on the nerits of the underlying
claims would inevitably assune sonmething of the
character of an attack from below on the reasoning of
one or the other of the two conflicting higher
tribunals. Due deference to higher authority thus
wei ghs in favor of restraint.

The operative principle accordingly becones that
of the "law of the case.” A particular form of stare
decisis, this principle holds that "The decision,
judgment, opinion or rulings on fornmer appeal or wit
of error becones 'law of the case' (and is binding) on
subsequent proceedings or trials (between the sane
parties) in trial court." 7/

This doctrine applies to decisions on |ega
guestions, 8/ but not to new questions of fact. 9/ As
noted above, there are no differences of fact between
the two cases here. The doctrine as defined in Black's
also "includes all errors relied on for reversal
whet her nentioned in the court's opinion or not, and
all errors lurking in the record on first appeal, which
m ght have been, but were not, expressly relied on" 10/

as well as "all questions involved in the former

appeal, whether or not expressly nentioned in the
opi ni on, unless expressly reserved." 11/ Finally, the
doctrine is generally deened applicable whether the
former determination is right or wong. 12/ Whi | e
there are cases to the contrary arguing that if the
prior decision is "unsound" it should not be followed,
in the present circunstances it would be an act of
arrogance for an examiner to venture an opinion upon
the soundness of two higher tribunals' constitutional
interpretations of the identical facts. This is
particularly true where an appeal has already invoked
the authority of the Court of Appeals.

For these reasons, | conclude that this matter
can nost properly be decided on the quite technical
grounds of the "law of the case." In this instance
that requires that | follow the Court's decision, for
despite concurrent jurisdiction there is no question
that the Court is the higher authority. Notably, in
this instance, there is no danger that disposition of

the case at this level on technical grounds w Il have
the effect of denying either party a full decision on
the nerits. It is obvious that the matter will not end
here; that the Comm ssion and Court will in turn treat
this case consi st ent with their respective
constitutional views on the parallel case; and that the
matter will ultimately be determined consistent with

7/Black's Law Dictionary, Revised Fourth Ed., West Publishing

Co., Mnneapolis 1968

8/Haynes Drilling Co. v. Indian Territory Illumnating Q|

Co., 185 CkI. 122, 90 P.2d 639, 640.

9/ McNeel y v. Connell, 87 Cal.App. 87, 261 P. 754, 755.

10/ Sowders v. Col eman, 223 Ky. 633, 4 S.W2d 731.

11/ Martin v. Commonweal th, 265 Ky. 292, 96 S.W2d 1011.

12/ Wells v. Lloyd, 21 Cal. 2d 452, 132 P.2d 471, 474.
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t he pendi ng appeal s acti on.

On review of the Exami ner's decision, the Association argues that because
the prohibited practice proceeding is separate and distinct from the
declaratory ruling case, it was inproper for the Exam ner to apply the doctrine
of the law of the case between the two separate actions. Should the Conm ssion
conclude that the |aw of the case doctrine nonethel ess applies, the Association
asserts that the prohibited practice proceeding involves an established
exception to the doctrine of the law of the case because the decision of the
Crcuit Court was clearly erroneous and would work a nanifest injustice. The
Associ ation also contends that the Exami ner's Findings of Fact are sufficiently
conprehensive to pernit the Commssion to reach the nerits of the case and to
grant the relief sought by the Association w thout renand.

Based on the foregoing, the Association asks that the Comm ssion reverse
the decision of the Exam ner and grant the followi ng relief:

(1) find t hat t he Boar d has vi ol at ed
Sec. 111.70(3)(a)5, Stats., by insisting, to the
poi nt of inpasse, upon inclusion of an illegal
subj ect of bar gai ni ng in its coll ective

bar gai ni ng agreenent with the Association;

(2) order the Board to cease and desist from
insisting upon the inclusion of the illegal
layoff <clause in the collective bargaining
agreenent; and

(3) order the Board to delete the illegal |ayoff
clause from its collective bargaining agreenent
and pronmptly nmeet with the Association at a
mutual |y convenient tine to negotiate a |awf ul
successor to the illegal layoff clause.

In response to the Association's argunents on review, the Board requests
that the Commssion affirm the Examiner in all respects for the follow ng
reasons:

1. The prohibited practice case is identical
to the declaratory ruling case, and has no legitinmte
basi s for any independent existence.

2. For the Commission to proceed to any
determination in the prohibited practice case other
than outright dismssal would violate the nandate of
the Grcuit Court to the effect that said matter is
neither "ripe" for adjudication nor wthin the
jurisdiction and/or authority of the Commssion to
det er m ne. For the Conmission to conclude otherw se
woul d constitute fl agrant di sregard for its
responsibility to acceed to the directives of those
superior tribunals exercising the powers of judicial
revi ew pursuant to Chapter 227, Stats.

3. The Circuit Court's determination in the
declaratory ruling constitutes "the law of the case"
with respect to the prohibited practice as correctly
concluded by Exam ner Honeyman thus precluding any
further proceedings in the prohibited practice.

4, The Crcuit Court's determnation in the
declaratory ruling is res judicata as to all nmatters
raised in the prohibited practice, or for that matter,
as to all matters connected with the constitutional
stauts of the contractual C ause at issue herein, thus
mandating that the prohibited practice conplaint be

di smi ssed.
5. The MIEA has failed to apply wth
appl i cabl e cont ract ual requi sites necessary to

establish a refusal to bargaining pursuant to Sec.
111.70(4), Stats., and has not produced any evidence to
support its al | egati on of viol ation of Sec.
111.70(3)(a)5, Ws. Stats.

Even if the Conm ssion concludes that Examiner Honeyman erred in
dismssing the prohibited practice complaint, it lacks jurisdiction and/or
authority to proceed to make its own determination as to the nerits thereof,
and is, under such circunstances, required to remand the case to Exaniner
Honeynman for determ nation.

DI SCUSSI ON

In our view, the doctrine of the "law of the case" is not presently
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applicable to this prohibited practice proceeding. A fundanental elenent of
the doctrine of the "law of the case" is the presence of a final determ nation
13/ in a parallel action involving the same parties. Here, as evidenced by the
fact that Judge Shaughnessy's Order is currently on appeal before the Court of
Appeals, there has been no final determination in the declaratory ruling
pr oceedi ng. Thus, the Exami ner erred when he concluded that the doctrine of
the "l aw of the case" governed the outcone of the proceedi ng before him

There remains the question of whether we should proceed to decide the
nerits of this prohibited practice proceeding or remand the conplaint to the
Examiner. W note that the Board has raised certain defenses to the conplaint
whi ch the Exami ner deened unnecessary to address, given his "law of the case"
rationale. Included anong these defenses is the assertion that the Association
has never demanded bargaining over a replacenent to the layoff clause in
guestion and has not honored the Association's obligations under the savings

clause in the parties' collective bargaining agreenent. Under these
circumstances, we find it appropriate to renmand the conplaint to the Exani ner
for further consideration and additional fact finding, if necessary, to

determine the validity of such defenses. On remand, we would al so advise the
parties and the Examiner that it continues to be the view of the Conm ssion
that the layoff clause in question is a prohibited subject of bargaining.

Upon issuance of the Examiner's decision, the parties wll have the
period established by Sec. 111.07(5), Stats. within which to seek Conm ssion
revi ew t hereof .

Dated at Madi son, Wsconsin this 4th day of June, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By A Henry Henpe /s/
A. Henry Henpe, Chairnman

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
[Tiam K Strycker, Commi ssioner

13/ Univest v. CGeneral Split Corp., 148 Ws. 2d 29, 38 (1989); Peterson v.
Warren, 31 Ws. 2d 547, 564 (1966); J.l. Case Plow Wrks v. J.I. Case
Threshi ng Machine Co., 162 Ws. 185 (1915).
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