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REVI SED FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On August 6, 1987 the M Iwaukee Teachers' Education Association filed a
conplaint with the Wsconsin Enmpl oynent Rel ati ons Conmi ssion, alleging that the
M | waukee Board of School Directors had violated Sec. 111.70, Ws. Stats., by
i nsisting upon the inclusion of an illegal |ayoff clause in their then-current
col | ective bargaining. The parties agreed for a considerable tinme to defer
proceeding on this matter, choosing instead to process to decision a parallel
declaratory ruling proceeding involving substantially the sanme issues (Case 194
of the sanme title). But on April 6, 1990 Conplainant requested that this
matter be scheduled for hearing. The Conmmi ssion thereafter appointed the
under signed as Examiner; a notion to defer proceedi ngs pendi ng appell ate review
of the declaratory ruling case was denied on May 29, 1990; and hearing was held
in MIwaukee, Wsconsin on June 11, 1990. A transcript was nade, and briefs
were filed by both parties by July 24, 1990. But the parties agreed to reopen
the record when, about Septenber 5, 1990, Judge WIlliamJ. Shaughnessy of
M I waukee County Circuit Court issued his decision reversing the Comm ssion's
decision in Case 194. The parties filed further briefs until Cctober 23, 1990.
The Examiner then issued Findings of Fact, Conclusions of Law and Oder
di sm ssing the conplaint on Novenber 13, 1990. Conplainant filed a petition
with the Conmission requesting review of the Examner's decision on
Novenber 28, 1990. On June 4, 1991 the Commission issued its Oder Setting
Asi de and Remandi ng Examiner's Findings of Fact, Conclusion of Law and Order.
The Examiner, having considered the Conmission's decision as well as the
evidence and argunents and being fully advised in the prem ses, nakes and
i ssues the follow ng Revised Findings of Fact, Conclusions of Law and Order.

FI NDI NGS OF FACT

1. That in Case 194 the Commission made the follow ng Findings of
Fact, here nunbered 2 through 7 and therein nunbered 1 through 6:
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2. That the M| waukee Board of School Directors, herein the Board, is
a nunicipal enployer having its principal offices at 5225 Wst Vliet Street
M | waukee, W sconsi n.

3. That the M I waukee Teachers' Education Association, herein the
Association or the MIEA, is a |abor organization having its principal offices
at 5130 West Vliet Street, MIwaukee, Wsconsin; and that the Association is
the collective bargaining representative for certain professional enployes of
the District including teachers and soci al workers.

4. That since 1981, the collective bargaining agreenents between the
Board and the Associ ati on have contained the follow ng provision:

Al layoffs shall be based on inverse order of
seniority within qualifications as set forth in the
followi ng procedures provided that the racial balance
of schools is not distributed.

that this provision was first included in a collective bargaining agreenent
between the parties pursuant to an interest arbitration award; and that as to
this disputed provision the arbitrator's award stat ed:

The Racial Bal ance Criterion

| ssue

The MIEA final offer provides that "Al layoffs
shall be based on the inverse order of seniority within

certification/licensure ..." The offer does not
include race as a factor in identifying teachers for
| ayoff.

The Board's final offer provides that "Al
| ayoffs shall be based on inverse order of seniority
... providing that the racial balance of schools is not
di sturbed. "
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Position of the Parties

MIEA Position

The MIEA final offer enables the District to
conply with the Federal Court Faculty Desegregation
Order even though the Court indicated the Order would
not affect the method to be utilized in the event of
| ayoff.

If there were no racial exenption in the |ayoff
procedure, it is clear fromthe evidence introduced by

both parties that the overall percentage of Bl ack
faculty nmenbers in the District would not be
significantly affected. In fact, in no exanple cited

by either party was the overall percentage of Black
teachers in the District reduced by nore than .65%

Therefore, there is no denonstrable need for any
exenption fromlayoff based upon racial considerations.

A loss of less than one percent of the Black
teachers in the District will still allow the District
to easily neet the racial balance ranges set by the
Federal Court.

In analysis of 97 conparable school districts by
geographi c | ocation, size, and other criteria indicates
that the large majority of such districts do not use
either race or affirmative action as a basis for
sel ecting teachi ng enpl oyees for |ayoff.

During the entire process of negotiations, the
Board never proposed anything that would indicate that
the nunber of Blacks to be laid off in the faculty
woul d not occur in an anount greater than their present
representation, which is the current Board position.
The Board has therefore violated ground rule 11 by
never presenting in witing and negotiating what it now
says its final offer neans.

The Board in incorrect in asserting that Bl ack
teachers are concentrated near the bottom of the

seniority list. In fact, in all of the hypothetical
| ayoffs introduced by both parties, where race was not
consi dered, the overall inmpact of such layoffs on the

raci al conposition of the teachers would be negligible.

Board Position

It is reasonable and appropriate to structure
the layoff procedure so that the percentage of Black
teachers enployed by the System is not adversely
af fect ed.

The MIEA proposal would permt a layoff to
ignore the inmpact on the racial breakdowmn of the
facul ty. On the other hand, under the Board'
proposal, layoffs of Black teachers would not occur in
an anount greater than their present representation in
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the faculty.

The Board's Affirmative Action Policy Statenent

for Personnel indicates that it is the Board's
objective "to achieve a staffing pattern which is
reflective of our conmmnity." This is defined as

meaning a staffing pattern in which the percentage of
Bl ack teachers |lies between the Bl ack popul ati on of the
Cty of MIlwaukee, which is approximtely 23 percent,
and the percentage of Black students in the system
whi ch is approxi mately 47 percent.

It is highly desirable to have an adequate
representation of Blacks on the school faculty,
especially in view of the desegregation process in
which the school system is presently involved.
Adequate representation of mnorities helps dispel

nyths regarding racial inferiority and confidence. It
provides positive role nmodels for all students. It
eases the adjustnment to desegregation of mnority
students, their parents, and majority teachers. It

also helps provide a mnulti-cultural curriculum
Moreover, it is inmportant that the representation be in
sufficient nunbers so that Black teachers can exercise
power and influence in the System

Al though the Federal Court Oder does not deal
with the overall systemw de percentage of teachers who
are Black or white, the potential for litigation in the
event the proportion of Black teachers declines is
cl ear.

Bl ack teachers are concentrated near the bottom
of the seniority list, and therefore, w thout special
provi sions being made to allow for the consideration of
the racial conposition of the group of enployees that
are to be laid off, the overall percentage of Black
teachers in the District could drop as nuch as one-hal f
of a percentage point, or greater.

Increasing the percentage of Black teachers in
the system is a high priority of the Board. The
percent age of Black teachers nust continue to rise if
the staffing pattern is to be reflective of the racial
conposition of the student popul ation and the
popul ation of the Gty of MIwaukee.

An analysis of the experience in conparable
Districts indicates that those which do not consider
race or affirmative action in order of layoffs are in
conmuni ti es which have negligible Black popul ations and
few Black teachers. On the other hand, Wsconsin
communities with significant Black populations and
other comunities of simlar size and denographic
makeup often incorporate race or affirmative action in
their | ayoff decisions.

Although it is true that the Federal Court Order

under which the District is operating could be foll owed
even if the MIEA proposal were adopted, this fact is
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irrelevant to the issue since that is not the objective
the District is trying to acconplish. The objective
the Board is trying to achieve is that of increasing
the percentage of Black teachers in the system so that
it is better reflective of the community. To achieve
that goal, any drop in the enploynent of Black teachers
due to layoff which results in a decline of the overall
percentage of Bl ack teachers cannot be tol erated.

Di scussi on

On its nerits, the Board's final offer on this
issue is the nore reasonable of the two. In so
concl udi ng, the undersigned is relying primarily upon
the following statutory criterion: The interests and

wel fare of the public. Although it is apparent that
any layoff occurring in the near future which did not
consider race as a legitimate criterion to be utilized
in identifying the population to be laid off would not
have a significant harnful effect on the overall
percentage of Blacks on the District's faculty, the
sane concl usi on woul d not necessarily apply in the nore
distant future as the percentage of Black teachers in
the District continues to grow and as a |arger
percentage of Black teachers will be the |east senior
teachers in the System Thus, a decision nust be nade
on this issue based not only on past and current
experience, but also upon the expectation that the

District's affirmative action objectives will be given
high priority in the future staffing of the District's
school s. Those objectives, as set forth in the
District's argunents, are both neritorious and
conmendabl e. In the undersigned s opinion, the need
for such an affirnative action programin the District,
with its history of litigation on the racial
i ntegration i ssue and with its mul ti-raci al
conposition, cannot be reasonably questioned. The

problens related to the achi evenent of those objectives
are no less inportant during periods of retrenchnent
than they are during periods of growh. Thus,
consi deration of race in the identification of
enpl oyees for layoff is legitinate, and the District's
final offer, particularly when it is construed in the
manner described by the District in the hearing, is
clearly the nore preferable of the two positions on
this issue.

In so deciding this issue, it is inportant to
note that the District clearly indicated in the
arbitration hearing that in inplenmenting the provision
regarding racial balance, it intends to first identify
the population to be laid off without gi vi ng
consideration to the race of the identified popul ation;
and only after the population to be laid off is finally

identified, which will occur after bunping has taken
place will the racial conposition of the popul ation be
laid off be anal yzed. If the percentage of Blacks in

sai d popul ati on exceeds the overall percentage of Bl ack
teachers in the system at the time, as reflected in
what has been referred to as an EE O 5 Report, the
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5.
referenced i
letter:

nost senior Black teachers identified for layoff will
be exenpted and replaced by the | east senior non-Bl ack
teachers with simlar certification/licensure and other
qualifications where relevant. The nunber of Black
teachers to be exenpted wll be determned by the
District's stated objective not to reduce the overall
percent age of Bl ack teachers in the system by virtue of
the | ayoff.

While it is true that the above explanation was
not communi cated to the MIEA during the negotiation or
nmedi ati on process, there was anple opportunity for both
parties to obtain full explanations as to the neaning
of the other party's proposals during the process. The
parties' mutual failure to fully comunicate their
intent with respect to specific proposals, including
the definition of all ambiguous terms utilized, cannot
fairly be construed as a violation of the parties'
ground rules regarding the negotiation of the contents
of their final offers.

The undersigned's conclusion wth respect to
this issue is not based upon the legality of either
party's position, but instead, is based upon the nerits
of the District's argunments that its affirmative action
goals are just as legitinmate when applied to this issue
as they are when applied to all other issues in the
operation of the District.

Lastly, although it is clear that consideration
of race is not the norm in layoff plans in public
education, the consideration of race in such plans is
| ess unusual particularly in larger nulti-racial
comuni ties. Furt her nor e, in the undersigned's
opinion, it is the responsibility of the parties in
such communities to address this issue through the use
of voluntary nechanisnms, even though it is difficult
and controversial, and even though there nmay be sparce
(sic) comparable precedent. Such voluntary agreenents
are clearly preferable to the lengthy, disruptive,
conpl ex, and expensive litigation which the parties in
this relationship have heretof ore experienced.

That in Septenber, 1981, followi ng issuance of arbitration award
n Finding of Fact 3, the Board sent the Association the follow ng

This letter is to inform you that we nust contact 20
school social workers in accordance with the Yaffe
award concerning Part XIl of the contract between the
M | waukee Board of School Directors and the M| waukee
Teachers' Education Association and notify them that
they are laid off in accordance with that award.

This letter commences the five days' notice to the
M | waukee Teachers' Education Association of these

circunmstances of layoff and will be followed in five
days by individual letters to the affected school
soci al workers. Copies of the correspondence to

af fected school social workers and the seniority Iist
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of school social workers upon which these decisions are
based are encl osed for your review.

It should be noted in accordance with the provisions
mai ntai ni ng racial balance, a nmaxi num of three bl ack
school social workers are included in the list of those
to be laid off. To include nore black social workers
would involve the layoff of a percent greater than
17.4% the current EEOS5 ratio of record for the
1981- 82 year.

That thereafter the Board proceeded to |ayoff social workers represented by the
Associ ation; and that because of the contract |anguage in dispute herein, one
hi spani ¢ soci al worker and one white social worker were laid off while two | ess
seni or bl ack social workers were retained.

6. That in 1982, the Board laid off teachers represented by the
Associ ation; and that because of the contract |anguage in dispute herein, three
white teachers were laid off while three |less senior black teachers retained
their enpl oynent.

7. That the Board has never asserted that it has discrimnated agai nst
bl ack applicants for positions within the MIEA bargaining unit; that there has
been no admnistrative or judicial determination that the Board has
di scrim nated agai nst black applicants for positions within the MEA unit; and
that this record does not contain any convincing evidence of prior
di scrim nation against black applicants for positions within the MIEA unit.

8. That in two letters dated June 18 and Septenber 4, 1986 the
Associ ati on denmanded that the racial balance |ayoff clause be renoved; and that
the Board has continued to insist upon the inclusion of the racial balance
| ayoff clause in its collective bargaining to date.

9. That on April 3, 1989, in Case 194 of the same title the Conm ssion
found that the racial balance layoff clause was a prohibited subject of
bargai ning within the neaning of Sec. 111.70(1)(a) and (3)(a)4, Stats.

10. That on or about Septenber 5, 1990, Judge WIliam J. Shaughnessy of
M I waukee County GCrcuit Court issued his Menorandum Decision reversing the
Conmi ssion's decision in Case 194.

11. That on or about June 11, 1991 the Court of Appeals issued its
decision, reversing the Grcuit Court's decision and uphol ding the Comm ssion's
decision in Case 194; and that the time period for an appeal to the Suprene
Court has expired without any party having filed an appeal of the Court of
Appeal s' deci si on.

12. That both the factual basis and the l|egal principles underlying
this matter are identical to those ruled upon by the Conm ssion, Crcuit Court
and Court of Appeals in Case 194.

Based upon the foregoing Findings of Fact, the Exam ner makes and issues
the follow ng

CONCLUSI ONS OF LAW

1. That the law of the case requires that the undersigned Exam ner
follow the decision of the highest authority to have ruled on the identical
facts and legal principles in the parallel declaratory ruling proceeding.
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2. That the Board insisted upon continued inclusion in the parties'
col l ective bargai ning agreenent of the unlawful clause described in Finding of
Fact 4 above, and thereby violated Sec. 111.70(3)(a)(1) and (4), Stats.

Upon the basis of the foregoing Findings of Fact and Conclusion of Law,
t he Exam ner nakes and issues the foll ow ng
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ORDER 1/

That M I waukee Board of School Directors, its officers and agents shall,

forthwith upon receipt of a copy of this decision, cease and desist fromits
i nsi stence on maintaining the clause referred to in Finding of Fact 4 as a part

of

the parties' «collective bargaining agreenment; and notify the Wsconsin

Enpl oyment Rel ati ons Commission in witing within 20 days fromthe date of this
Order as to what steps it has taken to conply therewth.

Dat ed at Madi son, Wsconsin this 12th day of August, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Chri st opher Honeyman, Exam ner

1/

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nmay authorize a comm ssioner or exam ner to nake

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a conmm ssioner or examiner nay file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the tinme another 20 days
for filing a petition with the conm ssi on.
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M LWAUKEE PUBLI C SCHOOLS

MEMORANDUM ACCOVPANYI NG REVI SED FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

Wiile the parallel declaratory ruling proceeding has undergone a further,
and final, change in its status since the Conmi ssion remanded this proceeding,
it remains true that this matter is directly controlled in its outcone by that
very closely related proceeding, involving the same parties and facts
(Case 194). Prior to the issuance of the Grcuit Court's Menorandum Deci sion,
the sole difference identified by either party between the substance of this
proceeding and the prior one was that, because the prior proceeding was a
declaratory ruling petition, no remedy for the Board s insistence upon
inclusion of the disputed contract clause could be sought. The Associ ation
wi shed to reactivate the conplaint proceeding without waiting to see if final
court determnation of the legality of the racial balance clause would cause

the conplaint issue to be settled. In a prior order denying motion to defer
proceedi ngs (Decision No. 26437-A) | found the Board' s reasons for contending
that the conplaint matter should continue to be held in abeyance to be
i nsubstantial. The record in this case, however, consists alnost entirely of

docurments and findings from the prior interest-arbitration and declaratory
ruling proceedings involving the sane issue. As there is little new concept ual
content, the following explanation of the parties' positions given by the
Conmmission in the declaratory ruling proceeding renains accurate 2/ for this
pr oceedi ng:

The MIEA

The race-conscious layoff clause violates the
equal protection clause of the Fourteenth Amendment to
the United States Constitution and thus should
appropriately be ruled void by the WERC pursuant to its
statutory authority under Sec. 111.70(4)(b), Stats.
This case is controlled by the United States Suprene
Court decision in Wgant v. Jackson Board of Educati on,

106 S. . 1842 (1986). Subsequent to Wagant, the
United States Court of Appeals for the Seventh Grcuit
(covering Wsconsin, |Illinois, and Indiana) in an

en banc decision, under circunstances conpellingly
simlar to that herein, followed Wgant and nullified a
simlar public education seniority clause, Britton v.
Sout h Bend Community School Corp., 819 F.2d 766 (1987).

In Wgant, the Suprene Court plurality held that
before a government interest in a racial preference,
such as an affirnmative action layoff clause, can be
accepted as "conpelling," there must be findings of
prior discrimnation by that enployer. Fi ndi ngs of
societal discrimnation will not suffice; the findings
nmust concern "prior discrimnation by the governnent
unit involved." Wgant, 106 S.C. at 1847. In this
case, it is wundisputed there have been no prior
findings of race discrimnation in hiring by the Board.

In Wgant, the Suprene Court was very sensitive to the
di slocation and harm caused to workers by layoffs as

2/ See bel ow for certain supplenmental arguments nade by both parti es.
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contrasted to the nuch | ess onerous burden of pronotion
or hiring affirmative action prograns. Further, the
Supreme Court in Wagant required enployers, before
undertaking affirmative action plans, to consider nore
narrow y focused alternatives.

This clause woul d not even have been sustainable
under the Wagant dissent because central to that
analysis was an affirmative action layoff provision
that had been fully negotiated and agreed upon between
all nenbers of the collective bargaining unit. That
is, an affirmative action plan having the nutual and
joint endorserment of a mpjority of the union and the
enpl oyer. See Wgant, 106 S. . at 1858, 1860, 1866,
and 1869-70. In this case, the MIEA did not agree to
the arbitrator inposed |ayoff clause.

The constitutional analysis and ratio decidendi
t hroughout Wgant, Regents of the University of
California v. Bakke, 438 US. 265 (1978) and Fire-
fighters Local Union No. 1784 v. Stotts, 467 U S 561
(1984) is that reverse discrimnation and affirnmative
action programs in certain, although by no neans all,
situations either harm workers who are innocent and/or
provide renedial affirmative benefits to parties who
are unable to prove legally that they individually have
been victinse of past discrimnatory conduct by a
particul ar person or institution. This dual concept of
identifiable mnority victims in fact and renedies at
the expense of parties not shown to have been
personally at fault constitutes the tension over
affirmative action and reverse discrimnation. Thi s
tension often surfaces in the contrast between (1) a
vision of the federal judiciary as an admnistrator of
strictly neutral principles and (2) a vision of the
federal courts as one of a nunber of possible tools for
achi eving social justice. The argunents supporting and
opposing this tension have continued to trouble courts

and conment at or s. "(I)t is...clear that inpressive
argunents can be narshalled wunder the Fourteenth
Amendnment and the civil rights statutes either to

uphold or to invalidate mnority adm ssion prograns,"”
Bell, Bakke, Mnority Adm ssion, and the Usual Price of
Raci al Renedies, 67 Calif.L.Rev. 3, 18 (1979).

It 1s respectfully submitted that this case,
based on the special l|ayoff facts, scrupulously conpels
avoi dance of this social/legal struggle because of the

clear precedent established in Wagant. I ndeed the
tension between the two vantage points continues to
this date but in the non-layoff arenas. That is,

al though the United States Suprene Court has upheld as
constitutional the four affirmative action prograns
coming to its docket after Wgant, Local 28 of the
Sheet Metal Wyrkers' Intern. Assn. v. EECC, 106 S. Ct.
3019 (1986), Local 93, I nt ernational Assoc. of
Firefighters v. Gty of ddeveland, 106 S.C. 3063
(1986), United States v. Paradise, 107 S. . 1053
(1987), and Johnson v. Transportation Agency, 107 S.C.
1442 (1987); none of those cases involved the
constitutionality of affirmative action |ayoff plans.
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In fact, those decisions reaffirned ant by noting
Wgant involved | ayoffs whereas these subsequent cases
involved hiring and/or pronotion affirmative action
progranms. E.g., Local 28, 106 S.Ct. at 3052. Equally
conpel ling is that those recent four affirmative action
cases also involved conpelling findings of intentional
enpl oyer race di scrimnation in hiring and/ or
pronoti ons. This critical constitutional factor is
absent in this case where the Board has argued
previously (and always successfully) that it not only
never discrimnated in hiring based on race but in fact
undert ook pervasive and good faith affirmative action
hiring efforts.

When exam ned under the strict scrutiny standard
of the Fourteenth Amendment, as well as Title VII of
the 1964 Gvil Rights Act, the race-conscious
affirmati ve action layoff clause |acks any conpelling
or substantial governnment interest, because there is no
evi dence of past teacher discrinmnation in hiring. The
policy reasons asserted by Board for its layoff clause
provide an inadequate predicate to give the clause a
constitutional renedial purpose. Even if the Board had
established a conpelling (or substantial) governnental

interest, the layoff clause is still invalid because it
is not narrowWy tailored to avoid unnecessarily
tramreling the rights of innocent teachers. These

characteristics, when coupled with the lack of a
term nati on date and absence of waiver provisions, also
render the clause invalid under Wagant. For these
reasons, the MIEA urges this Commission to invalidate
the arbitrator inposed |ayoff clause.

In attacking on constitutional grounds the
| ayoff clause, the MIEA has not, other than by
inplication, set forth its agreenent wth certain
affirmative action concepts. As an inportant
introductory matter, the MIEA agrees with the words of
Justice O Connor, concurring in part and concurring in
judgnment, in Wagant, 106 S. . at 1853: "The court is
in agreement that . . . remedying past or present
racial discrimnation. . . is a sufficiently weighty
state interest to warrant the renedial use of a
carefully construed affirmative action program™ The
MIEA al so agrees with the analysis in Wgant that "(n)o
one doubts that there has been serious racial

discrimnation in this country.” 1d. at 1848 and that
where there is in fact prior discrimnation by an
enployer, "it nmay be necessary to take race into
account." I1d. at 1850. "It is now well established
t hat gover nnent bodi es i ncl udi ng courts, may
constitutionally enpl oy raci al classifications
essential to remedy unlawful treatment of racial or
ethnic groups subject to discrinmination." United

States . Par adi se, 107 S. Ct. 1053, 1064 (1987)
(plurality opinion).

The MIEA expressed its position and support
early in these proceedings; see page 3 of its
correspondence to Examiner Davis of May 26, 1987:
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In this regard, it is to be noted that the
MIEA does not question the racial criteria
set forth in the assignnent, transfer, and
excessing sections of the contract since
those are carefully drafted to remedy the
unl awful conduct of the enployer as found
by the United States District Court. It
is because of express holdings by the
United States Suprenme Court that racial
| ayoff quotas are unlawful, that the MIEA
finds it necessary to seek a declaratory
ruling to determne whether its present
contractual |anguage is unlawf ul.

Accordingly, the MEA joins with the Board in
advanci ng agreenment for the continuation of affirmative
action in hiring. "Appreciation of the facts about
seniority encourages a shift of attention from race-
based layoffs to affirmative discrimnation hiring.
The enlistment of black workers not only puts themin
jobs but also places then on the seniority |adder.
There they accunulate service with a firm establish
rights of recall during tenporary |ayoffs, and
eventual ly secure the kind of tenure that may insulate
them fromjob loss even if the enployer nust institute
a severe, long-term layoff." Fallon & Wiler,
Conflicting Models of Racial Justice, 1984 S.Ct. Rev.
1, 65.

In concluding, one sees not sinmply a United
States Suprene Court energing constitutional doctrine
but rather what appears to be the concluding position
of the United States Suprene Court. The principles at
play are the effective renedial administration of
statutory and constitutional mandates versus the
avoi dance of harmto innocent parties. [|ndeed, Wagant,
reaffirns the holding in Firefighters Local Union No.

1784 v. Stotts that the latter principle will normally
prevail over the fornmer when statutory |anguage does

not provide clear answers. In practical terms, Wgant

and Stotts denonstrate the Suprene Court is noving
toward a conpromise on affirmative action that
(1) permits race-conscious relief in the formof quotas
and hiring goals, but (2) forbids race-conscious relief
that entails actual harm to individuals who did not
participate in the institutional discrimnation at
i ssue. The nost recent Suprene Court decisions on
affirmative action confirmthis trend without altering
this analysis of harm See Johnson v. Transp. Agency,
supra; United States v. Paradise, supra. At first
blush, this conpronise seens rational, especially
considering the special status accorded seniority
systenms by Sec. 703(h) of Title VII.

The Court is astonishingly clear in its position
that affirmative action hiring quotas are permssible
under the circunstances carefully delineated by the
Court but that layoffs inplicate interests upon which
neither Title VII nor the Fourteenth Anendnent permt
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i nfringenent.

In response to the Board's argunments regarding
"ripeness" and the propriety of the Commssion's ruling
upon constitutional issues, the MIEA asserts that the
Conmi ssi on has previously ruled upon said argunents.

The Board

It is the Board's position that because the
Conmi ssi on possesses neither the jurisdiction nor the
| awful authority to do so, the Comm ssion nust not even
reach the constitutional issues raised by the MIEA and
must sunmarily dismss the petition. This stens from
two prem ses: (a) that this matter is not presently
"ripe" for adjudication because no actual [layoff or
ot her factual context against which the operation of
the clause nmay be neasured is currently pending,
immnent, or even contenplated; and (b) that the
Conmi ssion, as a quasi-legislative agency (and thus a
judicial body), lacks authority to rule on questions of
"pure" constitutionality and/or to declare a provision
of a collective bar gai ni ng agr eenent to be
unconstitutional .

Shoul d the Commi ssion erroneously conclude that
it is appropriate to rule upon the nerits of the MIEA' s
petition, the Board contends that the |ayoff provision
in dispute is not a prohibited subject of bargaining.
The Board takes issue with the MIEA assertion the
Wgant requires a finding that the ©proposal is
unconstitutional . In this regard, the Board asserts
that the lack of a finding of prior discrimnation
agai nst black applicants for teaching positions is not
requi red by Wgant and thus is absolutely irrelevant to
the issues raised by the MIEA s petition. The Board
also argues that Wgant 1is anything but "clear
precedent” upon which the Commission should rely. As
to the operation of the clause itself, the Board
asserts that although "race-conscious," the actual
operation of the clause will depend upon the facts and
circumstances at any given tine. I ndeed, the Board
asserts that the clause could conceivably favor white
teachers in certain circunstances. Thus the Board
argues that the clause is both "dynam c" in nature and
deliberately and judiciously tailored to neet the
particul ar desegregation goals of the Board that have
in turn been pursued over the years in pain-staking and
| abori ous fashion.

The Board alleges that the pronmotion of "racial
diversity anong faculty" was found to be a
constitutionally pernmissible rationale for a voluntary
affirmati ve action layoff program by Justice O Connor
in Wagant. The Board contends that the pronotion of
such "racial diversity" is one of the five separate
rational es which supported the Board's original desire
to incorporate the clause in the collective bargaining
agr eenent . Thus, while the renediation of past
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discrimnation in hiring by the enpl oyer may be one of
many permssible bases for the establishnent or
i mpl erentation of a voluntary affirmative action |ayoff
program it is by no neans the only permssible basis
t heref or.

The Board contends that the MIEA has attenpted
to draw a spurious distinction between the societal
value of "affirmative action and hiring" as opposed to
"affirmative action in layoff." The Board asserts that
the distinction is ill-founded. The Board asserts that
the clause in question seeks to preserve the concept of
"raci al balance as applied to a particular popul ation”
(i.e., the Board's faculty). The Board argues that the
concept of faculty "racial balance® is not only
inportant in and of itself as a public policy
objective, but is also a necessary and specific
conponent of the continuing Board desegregation effort.

The Board contends that renmoval of the clause fromthe
collective bargaining agreenent would cripple the
Board's ability to nmaintain its adherence to faculty
desegregation obj ecti ves during peri ods of
retrenchnent.

The Conmission's analysis in the declaratory ruling proceeding |ikew se
renains naterial here:

Jurisdiction and Ri peness

W have already ruled upon the Board's jurisdictiona
argunent in our earlier Order Denying Mdtion to Dismiss or
Defer to Federal GCourt Jurisdiction. In that Oder we
comrent ed

Section 111.70(4)(b), Stats., provides:

(b) Failure to bar gai n.
Whenever a dispute arises between a
muni ci pal enployer and a union of its
enpl oyes concerning the duty to
bargain on any subject, the dispute
shall be resolved by the commi ssion on
petition for a declaratory ruling.
The decision of the conm ssion shal
be issued with 15 days of subm ssion
and shall have the effect of an order
i ssued under s. 111.07. The filing of
a petition under this paragraph shall
not prevent the inclusion of the sane
allegations in a conplaint involving
prohibited practices in which it is
alleged that the failure to bargain on
the subjects of the declaratory ruling
is part of a series of acts or pattern
of conduct pr ohi bi ted by this
subchapt er.

Here, the Association has advised the Board that
it believes the clause in question 1/ is illega
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and thus unenforcable (sic) and that pursuant to
the Savings dause 2/ in the parties' agreenent,
the Board nust bargain a legal replacenment

provi si on. The Boar d has ref used t he
Association's demand for bargaining. In such
circunstances we think it is clear that there is
a "dispute . . . between a municipal enployer and
a union of its enployes concerning the duty to
bar gai n. "

As to the Board's argunent that this matter
would be nore appropriately deferred to the
federal courts, we note that when we are
confronted with contentions that a matter is a
perm ssive or prohibited subject of bargaining,
we are often of necessity obligated to exam ne
external law, both statutory and constitutional,
to resolve the dispute. 3/ (footnote text 1/ and
2/ omtted)

3/ School District of Drummond . VERC,
121 Ws.2d 126 (1984); Teansters Local
No. 695 v. WERC, 121 Ws.2d 29 (1984); West
Bend Education Association v. WERC 121
Ws.2d 1 (1984); MIwaukee Board of School
Directors, Dec. No. 23208-A (WERC, 2/87);
Raci ne Uni fi ed School District, Dec.
No. 20652-A (VERC, 1/84); aff'd (CtAppll)
No. 85-0158 (3/86); Crawford County, Dec.
No. 20116 (VERC, 12/82).

As we continue to be persuaded by the rationale
expressed above, we wi |l nake no further conment herein. 2/

Turning to the issue of "ripeness", in our earlier
Order we also responded to a large extent to the argument
nmade again by the Board herein. W stated:

2/ The Board correctly noted that in Gty of Cudahy, Dec.
No. 9381 (WERC, 12/69), we declined to determne
constitutional issues. However, that case arose in
the context of the declaratory ruling provision
contained in Chapter 227 under which, as we noted in
Cudahy, the exercise of jurisdiction is discretionary
an imted to those rules or statutes enforced by the
agency. Here, once we determine that there is a
"dispute" under Sec. 111.70(4(b), Stats., we have
jurisdiction and nmust proceed to exercise sane.
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As to the Board's contention that a
"dispute" cannot exist until a factual context
i nvol ving actual |ayoffs exists, we find such an
argument msses the jurisdictional nmark and is
most appropriately considered as part of our
deter-mnation on the nerits of the dispute
before us. The requisite jurisdictional factual
context has been established by the Association's
demand and the Board's refusal to bargain over

the clause. W would also note that in the
maj ority of i nst ances in whi ch our
Sec. 111.70(4)(b), Stats., jurisdiction is

i nvoked, we are asked to rule upon the parties’
duty to bargain on proposals which one side or
the other seeks to place in a collective
bargai ning agreenment. In such instances, we are
obligated to determine the parties' duty to
bargai n over contract |anguage whi ch may never be
"applied" in a factual context because it may
never even become part of a contract.

Furthernore, it should be noted that the MIEA
asserts that the manner in which the clause in
question has been applied in the past provides
anpl e gui dance as to the clause's interpretation.

As indicated in the above quoted text, we are often
obligated to proceed under Sec. 111.70(4)(b), Stats., in a
"factual vacuunt as to the manner in which a proposal has
been interpreted. Nonetheless, in cases where we have felt
the record to be insufficient for us to definitively rule
upon the status of a proposal or a contract provision, we

have so advised the parties and, if necessary, taken
addi ti onal evidence. Here, the Board in essence asserts
that until the clause actually functions in a teacher
| ayoff context, it is speculative as to whether the clause
will even adversely affect non-black teachers. Ve
di sagr ee. It is clear from the |anguage of the clause

itself and fromthe nmanner in which it was applied in 1981
and 1982 layoffs that non-black enployes are subject to
| ayof f because of their race. As the inpact of the clause
is clear, 3/ we have an adequate record upon which to
proceed to deternmine whether the clause is constitutionally
i nval i d.

It is undisputed that if the clause in question is
unconstitutional, it is a prohibited subject of bargaining.
Qur role in this proceeding is to deternmine and apply
existing constitutional law to the clause in question. As
the parties have enphasi zed, personal views as to what the
| aw shoul d be play no role in this proceeding.

In Wgant v. Jackson Board of Education, 106 S C.
1842 (1986), the Court was confronted with a clause
strikingly simlar to that at issue herein. The Wgant
cl ause st at ed:

3/ The Board argues that because other portions of the
| ayof f cl ause have changed since the 1982 |ayoffs, the
i mpact of non-black enployes is presently |less than
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clear. W disagree. Wile the changes referenced by
the Board may change the manner in which the
i ndividuals facing layoff will be identified, once the
| ayoff pool is established the clause continues to
protect |ess senior enployes because of their race.

"In the event that it becones necessary to
reduce the nunber of teachers through [ayoff from
enpl oynent by the Board, teachers with the nost
seniority in the district shall be retained,
except that at no tine will there be a greater
percentage of mnority personnel laid off than
the current percentage of mnority personnel
enpl oyed at the time of the |ayoff.

Thus, while the parties herein obviously disagree as
to the inpact of the Court's decision in Wgant, the Wgant
decision clearly controls the outcone of this case. The
task of deciphering ant for the purposes of the case
before us is nade easier by the presence of the two Seventh

Crcuit Court of Appeals decisions - Britton v. South Bend
School Corp., 819 F.2d 766 (1987) and Janowiak v. Gty of

South Bend, 836 F.2d 1034 (1987). As these decisions
constitute post-Wgant law in Wsconsin, we wll herein

apply the interpretations given Wgant in these two cases.

In Janowi ak, the Seventh GCircuit Court of Appeals
revi ewed Wgant and Britton and stated:

In Wgant, five Suprene Court Justices in
three separate opinions held that a race-
preferential layoff provision in a collective
bar gai ni ng agreenment between school teachers and
Jackson, Mchigan violated the fourteenth
anendnent's equal protection clause. Wgant ,
106 S.Ct. at 1852. The provision, designed to
safeguard the City's affirmative action hiring
goals, stated that in the event Ilayoffs were
necessary, a (reater percentage of mnority
personnel could not be laid off than the current
percentage of minority personnel enployed.
Wgant, 106 S.Ct. at 1845.

Because there was no nmjority opinion in
Wgant, the Court did not elaborate a clear
constitutional standard applicable to al |
affirmative action plans. W have al ready noted,
however, that a "'lowest comon denoni nator'
majority position can be pieced together" from
the Wagant opinions. Britton v. South Bend
Comuni ty School Corporation, 819 F.2d 766, 768,
(7th Gr. 1987). W start with the benchmark
standard agreed upon by the nenbers of the
majority (and apparently, according to Justice
O Connor, by all nenbers of the Court): (1) the
pl an must be justified by a conpelling governnent
interest and (2) the means chosen by the
gover nnent nust be narromy tailored to
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effectuate the plan's purpose. See Wgant,
106 S. . at 1852 (O Connor, J., concurring in
part and concurring in the judgnent).

The remedying of prior hiring discrimnation was
clearly recognized by the Wagant Court as a "conpelling
governnent interest." As the Janow ak Court stated:

Justice O Connor, the fifth nenber of the
Wgant majority, reserved the question whether a
racially preferential |ayoff plan designed "to
correct apparent prior enploynment discrimnation
agai nst mnorities whil e avoi di ng further
litigation" m ght ever be constitutionally
per m ssi bl e. See Britton, 819 F.2d at 769
(citing Wagant, 106 S. Ct. at 1854, 1857
(O Connor, J., concurring in part and concurring
in the judgment)). Because she concurred in the
judgnent of reversal on the narrowest ground, her
opinion is critical to our determnation of
Wgant's | owest comon denom nator holding and
our disposition of the present case. See id.,
819 F.2d at 769.

Justice O Connor agreed with the plurality
t hat "renmedyi ng past or pr esent raci al
discrimnation by a state actor is a sufficiently
wei ghty state interest to warrant the renedial
use of a carefully constructed affirmative action
program" Wgant, 106 S.C. at 1853.

However, even where such a conpelling government interest
is established, the renedial means mnust be narrowy

tail ored. Thus, when renedyi ng pri or hiring
discrimnation, a race-preferential l|layoff clause nmust seek
to maintain mnority enploynment level s which are

established by reference to the mnority percentage in the
enmployer's work force and the percentage of mnorities in
the rel evant | abor pool. As noted in Janow ak:

Thus, for our purposes, the |owest comon
denom nat or hol ding of Wgant is that a
statistical conparison upon which an affirmative
action plan is based nmust conpare the percentage
of mnorities in enployer's workforce with the
percentage  of mnorities in the relevant
qual i fied area | abor pool before it can establish
the predicate past discrinmnation required to
justify an affirmative action renedy under the
fourteenth anendnent.” W therefore hold that
the Gty's plan here runs afoul of the fourteenth
anmendnent's equal protection clause and that the
district court erred in granting the Gty sumary
j udgnent . It is clear under Wgant that, at a
m nimum the statistical conparison proffered by
the Gty to justify its affirmative action
program cannot focus on general popul ati on
statistics alone. The Gty's conparison does
just that.

Thus, if the Board were herein premsing the validity of
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its race-preferential layoff clause upon the remedying of
past hiring discrimnation, the clause would not pass
constitutional nmuster because the percentage of black
teachers the | ayoff clause seeks to maintain is not related
to a relevant labor pool and thus the clause is not
"narrowly tailored."

Here, the Board has never asserted that it seeks to
remedy  past hiring discrimnation wth the race-
preferential |ayoff clause. The record before us contains
no persuasive evidence of such discrimnation. Thus, we
must turn to the rationale advance by the Board herein to
determine whether it constitutes a "conpelling government
interest" and, if so, whether the clause is "narrowy
tailored" to neet the interest.

As noted in the arbitrator's sunmary of the Board's
argunent before him which is set forth in Fi nding of
Fact 3 herein, the Board sought the race-preferential
| ayoff clause as a neans of obtaining and maintaining an
"appropriate" percentage of black teachers as neasured
agai nst the percentage of black citizens in MIwaukee and
the percentage of black student in the public school
system The Board believed that the nmintenance of
sufficient nunbers of black teachers was desirabl e because:
(1) positive role nodels would be provided for black
students; (2) myths of racial inferiority would be
di spelled; (3) desegregation efforts would be enhanced;
(4) the viability of a multi-cultural curriculum would be
i nproved; and (5) black teachers would be nore likely to
successfully exercise power and influence in the school
system

In Wgant, Justices Powell, Burger, Rehnquist, Wite
and O Connor found the governmental interests in providing
"role nodels" 4/ and "renedying the effects of societal
discrimnation" to be insufficiently "conpelling" to pass
constitutional nuster. The Court's holding in this regard
is dispositive of virtually all of the bases set forth by
the Board in support of the layoff clause in dispute
herein. To the extent that the Board relies upon Justice
O Connors distinction between "role nodels" and "racial
diversity anong faculty" 5/ it is clear from her opinion
that the Court was not reaching any conclusion as to the
magni tude of this separate interest.

However, even assunming that this interest were to be
found "compelling" or that sone separate educational policy
i nterest can be refined from the Board s stated
justifications which would be found "conpelling," we
further believe the clause would still be unconstitutional
because it is not a "narrowy tailored" to acconplish the
"compelling" interest. 6/ |In this regard, the record does

4/ We can understand and appreciate why a school board in
a racially diverse district mght well regard
providing qualified racial "role nodels" as essential
to its ultimate objective or nore effectively
educating its students, thus constituting a conpelling

- 20- No. 26437-D



governnental interest. MNonetheless, it is clear to us
from Wgant that a mgjority of justices do not give
this view any Constitutional credence. Hence, we
cannot .

5/ Justice O Connor stated:
The goal of providing "rol e-nodel s" discussed by

the courts bel ow should not be confused with the very
different goal of promoting racial diversity anong the

facul ty. Because this latter goal was not urged as
such in support of the layoff provision before the
District Court and the Court of Appeals, however, | do

not believe it necessary to discuss the magnitude of
that interest or its applicability in this case. The
only governnental interests at issue here are those of
renmedyi ng "societal" discrimnation, providing "role
nmodel s," and renedying apparent prior enploynent
di scrimnation by the School District.

Justice O Connor also stated as a prelimnary natter
i n her opinion:

Addi tionally, although its precise
contours are uncertain, a state interest in
the promotion of racial diversity has been
found sufficiently "conpelling," at least in
the context of higher education, to support
the use of raci al consi derations in
furthering that interest. See, e.g., Bakke,
438 U. S. at 311-315.

However, as the Bakke case referenced in her opinion
i nvol ved questions regarding the "racial diversity"
anong students, her remark does not seem directly
probative of the constitutionality of a race-
preferential layoff clause.

6/ The Board has nade some reference to the desirability
of the disputed clause as a neans of continuing to
remedy the racial discrimnation in the teacher
assi gnnent patterns found in Arnstrong v. Board of
School Directors, 471 F. Supp. 827 (1979). However, as
the Arnstrong Court did not inmpose any race-
preferential Tayoff provision as part of its renedy,
as the Board adnits that a layoff clause wthout a
race preference provision would still allow it to
honor Arnstrong, and as the Court in Britton held that
race-preferential |ayoff clauses are not a "logical
renedy" for assignment discrimnation, any Board
argunment based on Armstron? does not provide a
per suasi ve basi s or i ndi ng this cl ause
constitutional.

not contain any persuasive evidence which establishes why
the precise percentage |evel of black enployes which the
clause protects based on each year's EEO5 report is
essential to meeting any of the interests put forth by the
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Boar d. Even assuming the need for such precision, the
evi dence placed before the arbitrator in 1981 by the MIEA
and the evidence herein as to the layoffs in 1981 and 1982
strongly suggests that the Board's aggressive hiring
posture as to black applicants is sufficient to maintain
virtually the sane percentage |level of black staff as has
been produced through the protection of the race-
preferential clause. Thus, the record does not warrant the
conclusion that the job loss for non-blacks caused by the
di sputed clause has enhanced any of the interest advanced
by the Board herein. |ndeed, when the clause functions as
it did in 1981 to cause the layoff of a nore senior
hi spani c enpl oye and the retention of a |less senior black
enpl oye, it can reasonably be argued that the clause does
not pronote "racial diversity anong faculty," a "multi-
cultural” curriculum enpowernent of mnority staff menbers
or enhancenent of desegregation.

Gven the foregoing, we find the clause to be
violative of the Fourteenth Amendment rights of non-black
enpl oyes and, as such, a prohibited subject of bargaining.

The Grcuit Court's Contrary Anal ysis:

On September 5, 1990 Judge Shaughnessy, in reversing the Comm ssion's
deci sion, wote as follows:

WERC and META contend that WERC properly found the
cont ract ual provision was unconstitutional under the
Fourteenth Anendnent and the United States Suprene Court
decision in Wgant v. Jackson Board of Education, 476 U S
267 (1986). The Board, however, submts that WERC erred in
making its ruling since the issue was not ripe for
determ nation and because WERC violated the separation of
powers doctrine in naking a judicial decision on the
constitutionality of the contract clause. In deciding
whet her WERC acted properly, this court nust inquire into
the two i ssues presented by the Board.

In State ex. rel. Lynch v. Conta, 71 Ws.2d 662, 669
239 N.wW2d 313 (1976), the Wsconsin Suprene Court set
forth four requirenents that nust be nmet in order to issue
a declaratory judgment. The first requirenment states,
"There nust exist a justiciable controversy, that is to
say, a controversy in which a claim of right is asserted

agai nst one who has an interest in contesting it." And the
fourth requirenent states, "the issue involved in their
controversy nust be ripe for determination." As a result,

the court rnust determi ne whether WERC s declaratory ruling
on the constitutionality of the lay-off provision was ripe
for determination, since a result, the court nust determ ne
whet her WERC s declaratory ruling on the constitutionality
of the lay-off provision was ripe for determ nation, since
declaratory judgnent is unavailable unless the issue is
ripe for determination. City of Janesville v. Rock County,
107 Ws.2d 187, 202, 319 N.W2d 891 (1982).

In adopting the U S. Suprene Court's decision on
ri peness made in Abbott Laboratories v. Gardner, 387 U.S.
136, 87 S. . 1507 (1967), the Wsconsin Supreme Court

-22- No. 26437-D



st at ed: "The basic rationale of the ripeness doctrine is

to prevent courts, through avoi dance of premat ure
adjudication, from entangling thenselves in abstract
di sagree-nments . . . ." Lister v. Board of Regents,
72 Ws.2d 282, 309, 420 Nw2d 610 (1976). The Abbott

decision indicated that ripeness turns on the fitness of
the issues and the hardship to the parties if the court
wi t hhol ds a determ nation. Abbott, at 149. A further
requi renent of ripeness is an actual injury. "A
substantial nunber of ripeness cases ask whether the
plaintiff has suffered harm or threat of harm that is
"direct and i nedi at e’ r at her t han conj ectural,
hypot hetical, or renote.” Ni chol, R peness and the
Constitution, 54 U Chi. L. Rev. 153, 170 (1987).

In the case at hand, there were no pending plans for a
lay-off in either the near or the distant future. |In fact,
there has not been a teacher lay-off in the 140 year
hi story of the MI|waukee Public Schools. However, WERC and
MIEA argue that the issue was ripe under sec. 111.70(4)(b),
Stats., which states: "Wenever a dispute arises between a
nmuni ci pal enpl oyer and a union of its enpl oyees concerning
the duty to bargain on any subject, the dispute shall be
resolved by the conmission on petition for a declaratory
ruling."”

It is not sufficient to sinmply cite the statute the
(sic) confers the authority upon WERC to nake a declaratory

ruling on any subject. This in itself does not mean that
the issue was ripe for determnation. VWERC s authority
under sec. 111.70(4)(b), Stats., is only conferred when the
issue is ripe. Cty of Janesville, at 202. As stated

earlier, the standard for ripeness required fitness of
i ssues, hardship to the parties, and actual injury.

First, the determ nation of the constitutionality of
the lay-off provision should not be decided upon by an
adm ni strative body. Such issues are solely within the
province of the judiciary. Marbury v. Madison, 5 U S (1
Cranch) 137, 2 L.ED. 60 (1803). As a result, the fitness
guestion actually goes to the Board' s separation of powers

argunent which will be discussed bel ow. However, if WERC
does not have the jurisdiction to decide upon the issue, it
certainly would not neet the fitness requirenent. Second,

there has been no hardship to the parties. Since there has
been no lay-off and there ar no plans for one in the
future, neither the Board nor MIEA have been affected by
the provision. This leads to the third requirenent, actual
injury. Wiile it is not necessary for a lay-off to have
occurred, soneone nust be actually affected by the
provi si on.

Since the provision has never been inplenented, it
cannot be said exactly how it wll work. The provision
sinmply states that the racial balance of the teachers at
the schools must not be disturbed. It does not state that
white teachers nmust be laid off before black teachers.
Such a provision would actually affect the job security of
the white teachers and an actual injury would result.
However, wi thout an actual or pending lay-off, it would be
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pure conjecture to say who would be injured by the
provi si on.

It is the conposition of the faculty that determ nes

how t he provision works. Today, there may be nore white
teachers than mnority teachers. However, this may not
al ways be the case. The ratio of white to mnority

teachers is not static. The make-up of the faculty at the
point in tinme of a lay-off establishes which parties would
be affected under the provision. As a result, there has
been no actual injury to anyone w thout a lay-off or threat
of lay-off.

The second issue presented by the Board is whether
VWERC vi ol ated the separati on of powers doctrine in making a
deci sion upon the constitutionality of the contract clause.
WERC contends that the issue falls within its jurisdiction
since it is primarily a matter of collective bargaining.
Pursuant to that power, WERC states that it sinply applied
t he Wgant deci si on.

It is true that WERC has been given wide latitude in
deciding matters regarding collective bargaining. WRC v.
Evansville, 69 Ws.2d 140, 158 N.W2d 688 (1975). However,
the matter in the case at hand is not wthin WERC s

collective bargaining powers. Section 111.70(1)(d),
Stats., defines collective bargaining as "the perfornance
of mutual obligation . . . to neet and confer at reasonable
time, in good faith, wth respect to wages, hours and

conditions of enploynent . . . ." In their briefs, WERC
and MIEA do not address the lay-off clause as such a
matter. Instead, they sinply state the precedent cases
that recognize WERC s expertise in matter of collective
bar gai ni ng. They do not attenpt to show how the |ay-off
provision affects wages, hours, or working conditions.
Instead, their nmain argunent in regard to the provision
treats the matter as a constitutional matter.

Also, it was not sinply a matter of applying the
Wgant decision. In order to apply the decision, WERC had
to form an interpretation. Si nce ant is not clear on
its face, it cannot be sinply applied as WERC asserts.
This is evidenced by the fact that both the petitioner and
the respondent each submitted briefs with very different
interpretations of the Wgant decision. As a result, it is
clear that different interpretations can be nade. And, it
cannot be applied to the case at hand wi thout some branch
of government interpreting the case. Therefore, it is not
sinply an issue of collective bargaining. The real issue
is whether an administrative agency has the authority to
interpret a U S. Suprene Court decision without violating
the separation of powers doctrine.

In Gendale Prof. Policeman's Assoc. Vv. dendale,
83 Ws.2d 90, 100, 264 NW 594 (1978), the Wsconsin
Suprene Court |ooked at WERC s ability to decide upon the
relati onship between two Wsconsin statutes. The court
stated that this issue was "within the special conpetence
of the courts rather than the Commission (WERC), and
therefore this court need not give great weight to the
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arbitrator's determnation of the issue.” 1d. at 101. The
court also stated the WERC is "prinmarily charged wth
adm ni stering secs. 111.70-77. Ws. Stats." Id. at 100.

In a simlar situation in Cty of Brookfield v. WERC
87 Ws.2d 819, 275 NNW2d 723 (1978), the court stated,
"WERC shoul d not be accorded the authority to interpret the
appropriate statutory construction . . . ." It can be
inferred from these two cases that if WERC does not have
the authority to interpret statutory construction beyond
its expertise in admnistering secs. 111.70-77, Stats., it
cannot interpret U S. Supreme Court decisions and the U.S.
Constitution either.

VERC sinmply lacks the power to nake determ nations on
constitutional i ssues. "Adm nistrative boards and
conmi ssions have no common |aw power. Their powers are
limted by the statute conferring such powers expressly or
by fair inplication." Nekoosa- Edwards v. Public Serv.
Comm, 8 Ws.2d 582, 593, 99 NNW2d 821 (1959). WERC has
not either expressly or inpliedly been granted the
authority to decide upon constitutional issues. In fact,
our system of governnent has not del egated the authority to
admnistrative agencies to decide upon matters of
constitutional inportance. Geene v. MEroy, 360 US.
474, 507, 79 S. Ct. 1400 (1959).

In one of WERC s own decision, WERC recognized its
inability to issue a declaratory ruling upon the
constitutionality of barring supervisors from joining

uni ons. It stated, "There are judicial foruns avail able
which are better suited to determne such constitutional
guestions.” In the Matter of the Joint Petition of Cty of

Cudahy and International Association of Firefighters,
AFL-C O Local 1801, WERC Dec. No. 9381.

Furthernore, A Florida court found that separation of
powers "stands as a permanent bar to admnistrative
det erm nation of fourteenth anmendnent probl ens. "
Carrollwod State Bank v. Lewis, 362 So.2d 110, 114 (Fla.

Dist. C. App. 1978). The court went on to say that
constitutional issues cannot be delegated to administrative
bodi es for determ nation. I d. Wile the Florida and
Wsconsin Constitutions are not identical, they both divide
governnental powers into three branches: executive,
legislative and judicial. As a result, it is reasonable to

conclude that separation of powers in Wsconsin would work
inasimlar manner in light of the argument stated above.
In conclusion, the court holds the WERC did not act
within its powers in issuing this declaratory ruling. The
i ssue was not ripe for determnation, and it was not within
WERC s authority to interpret matters of constitutional
i nportance. Accordingly, WERC s decision is vacated and
reversed, in its entirety, pursuant to sec. 227.56, Stats.

Argunents specific to the present proceedi ng

The MIEA

MIEA contends that under NLRB v. Woster Division of Board Warner
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Corp., 3/ the Conmission clearly has jurisdiction to determ ne whether or not a
argai ning proposal is unlawful. MIEA argues that in a nunber of decisions,
including Gty of Geenfield 4/ and M| waukee Board of School Directors 5/ the
Conmi ssi on has found bargaining proposals unlawful based on its construction of
statutes other than Section 111. MIEA argues that it is an essential function
of the Conmission to issue an appropriate cease and desist order where an
illegal provision is still part of a collective bargaining agreenent. MTEA
further argues that the legality of the disputed |layoff clause is ripe for
determ nation because despite the fact that no |layoffs have been scheduled in
the District since the issue arose in 1987, layoff issues are best dealt wth

when persons on both sides are nost likely to be objective in their treatnent
of these sensitive issues, and a period in which layoffs are unlikely is ideal
for that purpose. MIEA further notes that the Commi ssion considered and

rejected a related argunent in the declaratory ruling proceeding. MIEA argues
that there is no rule requiring that separate but related actions be suspended
while a given proceeding is pending, and that to allow this nmatter to be set
aside further would unnecessarily delay a final result.

MIEA has appeal ed the Court's decision, and it argues that that decision
was in error on a nunber of points. In relevant part, MIEA has argued since
the Court's decision that this matter stands independently of the declaratory
ruling proceeding and should be decided by the Examiner in terns consistent
with the Comm ssion's anal ysis.

The Board

The Board contended initially that this proceeding constituted nothing
nore than an MIEA denand for the Board to abandon its position in the circuit
court proceedings and surrender to MIEA's wi shes. The Board contends that the
Commi ssion erred in its decision that the clause was unlawful, and that the
Board has the right to invoke judicial review in support of a provision which
it considers constitutional. The Board contends that an additional and
unjustifiable penalty would be applied to the Board by a finding that the
clause nmust be renoved forthwith. The Board further argues that MIEA has not
fulfilled the requisite contractual procedure for severing an allegedly illegal
clause from the contract, because it has not offered to enter into inmmediate
negotiations for the purpose of arriving at a replacenment, as required by the
agr eenent . The Board contends that the "low pressure” of the current |ayoff
environment is an irrelevant consideration in determining ripeness, and that
neither this matter nor the declaratory ruling procedure could be considered

ripe for adjudication unless and until an actual |ayoff occurs. The Board
contends, in sum that nerely because the opposing party contends that a cl ause
shoul d be deleted fromthe contract as allegedly unlawful, it has no obligation

under Sec. 111.70 to accede to that denand w thout contesting it through the
appropriate channels, including the Conmi ssion and courts. The Board contends
that invocation of the prohibited practice nechanismis inproper in the present
cont ext .

Following the Grcuit Court's decision, the Board argued in addition that
the Exami ner is bound by the Court's determ nation as a natter of |aw

The Examiner's Initial Decision and the Conm ssion's Renmand O der

3/ 356 U S. 342 (1958).
4/ Deci sion No. 19872 (9/82).

5/ Deci sion No's. 24106-A, 24107-A and 24108-A (3/87).
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| agreed with the last of the Board' s contentions, and found that this
matter nust now be treated as governed by the "l aw of the case."

Contrary to the Association, | found nothing in the record that would
justify treating this matter as independent of the parallel declaratory ruling
pr oceedi ng. The Association's argunments to that effect are directly undercut
by two factors. One is the conplete absence of any new circunstance of fact,
such as an actual layoff, since the conpletion of the factual record relied on
by the Commission and Circuit Court alike in the declaratory ruling proceeding.
The other is the paired statenents of the parties' representatives at the
hearing, in which one point clearly agreed on was the relationship between the
two cases. 6/ There is nothing in either of the parties' arguments since the
Circuit Court's decision to make the statements noted above either untrue or no
I onger relevant; all that has changed is which party is favored by the nost
recent deci sion.

The primary issue squarely posed -- not by the Crcuit Court's decision
per se but by the fact of a then-pending appeal of that decision by both the
Association and the Conmission -- was whether, as an Exam ner enployed by the
Conmission, | was obligated to follow the Conmission's view, to follow the
Court's view, or to render an original opinion on the nmerits of this case.

I concluded initially that an original opinion on the nerits would be
i mproper, in the perhaps-unique circunstances of this case. Here there is no
colorable claim that stare decisis should not apply because of alleged
differences in the facts between the prior case and its successor. For the
reasons di scussed above, no two cases nore closely related are likely to be
found. Thus the cases cannot be distinguished, and any decision commenting on
the nerits of the underlying clains would inevitably assunme sonething of the
character of an attack from bel ow on the reasoning of one or the other of the
two conflicting higher tribunals. Due deference to higher authority thus
wei ghs in favor of restraint.

| found, thereupon, that the operative principle accordingly becane that
of the "law of the case." A particular form of stare decisis, this principle
hol ds that "The decision, judgnent, opinion or rulings on former appeal or wit
of error becomes 'law of the case' (and is binding) on subsequent proceedings
or trials (between the sane parties) in trial court.” 7/

The Commi ssion reversed and remanded the case on that point in its
June 4, 1991 decision. The Conmi ssion then stated:

In our view, the doctrine of the "law of the
case" is not presently applicable to this prohibited
practice proceeding. A fundanental element of the
doctrine of the "law of the case" is the presence of a

6/ The Board's position expressed at that time was "The Board views this
case as indistinguishable fromthe other case . . ." (TR p. 17.) The
Association replied: "I agree . . . the cases are virtually identical,
the Declaratory Ruling and this one. The only reason we are here is
because the Declaratory Ruling has no renedy and we feel, this has been
filed over three years now, about three years now. VW do need that
remedy and that's the difference.” (TR p. 21.)

7/ Black's Law Dictionary, Revised Fourth Ed., Wst Publishing Co.,
M nneapolis 1968.
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final determ nation 1/ (footnote omitted) in a parallel
action involving the sane parties. Here, as evidenced
by the fact that Judge Shaughnessy's Order is currently
on appeal before the Court of Appeals, there has been
no final determination in the declaratory ruling
proceedi ng. Thus, the Exam ner erred when he concl uded
that the doctrine of the "law of the case" governed the
out cone of the proceeding before him

There renmains the question of whether we shoul d
proceed to decide the nmerits of this prohibited
practice proceeding or remand the conplaint to the
Exam ner. W note that the Board has raised certain
defenses to the conplaint which the Exam ner deened
unnecessary to address, given his "law of the case"
rational e. I ncluded anong these defenses is the
assertion that the Association has never demanded
bargai ning over a replacenent to the layoff clause in
guestion and has not honored the Association's
obligations under the savings clause in the parties'
coll ective bar gai ni ng agr eement . Under t hese
circunstances, we find it appropriate to remand the
conplaint to the Examiner for further consideration and
additional fact finding, if necessary, to deternmine the
validity of such defenses. On remand, we would also
advise the parties and the Exam ner that it continues
to be the view of the Conmi ssion that the layoff clause
in question is a prohibited subject of bargal ning.

A week after the Commission's ruling, there occurred a further change in
the basis of this case, when the Court of Appeals reversed the Grcuit Court in
Case 194.

The Court of Appeals' Decision

The Court stated in pertinent part as foll ows:

W agree with the MEA and WERC that the circuit court
erred in its conclusion that this dispute was not ripe and
also erred in its conclusion that WERC was w thout
jurisdiction to determne the constitutionality of this
provision. W address each error separately. |In State ex
rel. Lynch v. Conta, 71 Ws.2d 662, 669, 239 N w2d 313,
322 (1976), our court held that four requirements nust be

met to permt a declaratory judgnent. One of the
requirenents was that "[t]he issue involved in the
controversy must be ripe for judicial determnation." Id.

(citation omtted). 3/ Here, the circuit court held that
the dispute was not ripe because first, there was no
showing of hardship, and second, there was no actual
injury, 4/ relying on Gty of Janesville v. Rock County,
107 Ws.2d 187, 199, 202, 319 N.W2d 891, 897-99 (1982), 5/
and Abbott Laboratories v. Gardner, 387 U S 136, 148-49
(1967). The court's conclusions were predicated on clearly
erroneous facts.

3/ The other requirenents are: (1) a justifiable
controversy; (2) a controversy between parties whose
interests are adverse; and (3) the party seeking
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relief have a "legally protectable interest." Lynch,
71 Ws.2d at 669, 239, 239 NW 2d at 322. The only
challenge nmade by the Board and addressed by the
circuit court was whether the case was ripe.
Accordingly, we limt our reviewto this issue.

This dispute is ripe. First, the court was wong when
it stated that no | ayoff had ever occurred in the MIwaukee
public schools' history. The undi sputed findings of fact
of WERC state that two prior occasions the layoff clause
was inplenented and, as a direct result, nore white and
hi spani ¢ bargai ning unit nenbers were laid off in deference
to black nenbers with Iess seniority. The Board admits in
its brief that there have been prior layoffs and that non-
bl ack menbers have been adversely affected. The court's
concl usion that there was no hardship was error.

Second, the court's conclusion that no actual injury
has occurred is equally erroneous. The court stated that
the operation of the clause was specul ative because it had
never been inplenented. VWERC identified, in its findings
of fact, how the clause was intended to operate:

[I]t is inportant to note that the District [the
Board] «clearly indicated in the arbitration
hearing that in inplenenting the provision
regarding racial balance, it intends to first
identify the population to be laid off wthout
giving consideration to the race of t he
identified population; and only after the
popul ation to be laid off is finally identified,

which will occur after bunping has taken place,
will the racial conposition of the population
[to] be laid off be analyzed. |If the percentage

of Blacks in said popul ati on exceeds the overall
percentage of Black teachers in the systemat the
time, as reflected in what has been referred to
as an E E O 5 Report, the nost senior Black
teachers identified for layoff wll be exenpted
and replaced by the least senior non-Black
teachers with simlar certification/licensure and
other qualifications where relevant. The nunber

of Black teachers to be exenpted wll be
determined by the District's stated objective not
to reduce the overall percentage of Black

teachers in the systemby virtue of the |ayoff.

4/ The court also recognized a "fitness of the
i ssues" question but decided that this was resol ved by
WERC s lack of jurisdiction over the constitutional
det erm nati on. W deal with the constitutional
argurment later in this opinion.

5/ The court's hardship and injury analysis stens
from the Abbott case. Janesville's standard for
whether a dispute is ripe is whether there is "an
abstract or future issue,” which will not be resolved
by imrediate judicial relief. Janesville, 107 Ws. 2d

at 202, 319 N W2d at 899. As in Janesville, the
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facts here present an issue that is neither future not
abstract.

This finding of fact is supported by substantial evidence
and shall not be reversed. See sec. 227.56(6), Stats.

When the layoff clause was inplenmented in the past, it
operated exactly as WERC descri bed. The court's concl usion
that the clause's operation was specul ative and no actual

injury had occurred was error. On nore than one occasion
non-blacks with nore seniority were laid off instead of
bl acks so as to not reduce the overall percentage. The

specific identification of these individuals was in the
record before the circuit court. There was actual injury.

The second issue is whether WERC violated the
separ ati on of power s doctrine by deci di ng t he
constitutionality of the contract clause. The court stated
that the determ nation of the constitutionality of the |ay-
off provision was "solely wthin the province of the
judiciary." 6/ The court determned that first, this
provision was not wthin WERC s collective bargaining

powers; and second, that the "real" issue was whether WERC
"had the authority to interpret a US. Supreme Court
decision." The trial court erred. 7/

The MIEA filed its petition for a declaratory ruling
under sec. 111.70(4)(b), Stats. This section gives WERC
the jurisdiction to render a declaratory ruling "[w henever
a dispute arises between a nunicipal enployer and a union
of its enployes concerning the duty to bargain on any
subj ect . " Foll owi ng Wgant, the MIEA requested
bargaining with the Board, pursuant to the Savings
Clause, 8/ which required that once a portion of the
contract was held invalid by operation of law, the parties
must enter imediate collective bargaining to arrive at a
repl acenent provision. The Board refused to bargain. This
refusal provided the basis for the requested declaratory
ruling under sec. 111.70(4)(b).

6/ At this point, the court dealt with the fitness
i ssue, see supra note 4, concluding that if WERC did
not have jurisdiction over the constitutional issue,
"it certainly would not neet the fitness requirenent."

7/ The merits of WERC s interpretation of ant was
not reviewed by the court and is not before us on
appeal . The court addressed WERC s denial of a notion

to dismiss on jurisdictional grounds, nade by the
Board at the WERC heari ngs. W concl ude that denial
was proper. VWERC had jurisdiction because the issue
was ripe and WERC had the power to deci de whether this
cl ause was a prohibited subject of bargaining.

8/ See supra note 1.
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Section 111.70(1)(g), Stats., defines a "labor dispute" as
fol | ows:

"Labor dispute" neans any controversy concerning
wages, hours, and conditions of enploynent, or
concer ni ng t he representation of per sons in
negotiating, maintaining, changing or seeking to
arrange wages, hours and conditions of enpl oynent.

Section 111.70(4)(b) explicitly enpowers WERC to resolve
| abor disputes "concerning the duty to bargain on any
subj ect." It is fundanental that under the Muinicipal
Enpl oyment Relations Act, the enployer and the union
representative have a duty, enforceable by WERC to
negotiate in good faith even to the point of inpasse, where
a matter is a nandatory subject of bargaining. See
sec. 111.70, Stats. Conversely, where a subject is
unl awful or a forbidden subject of bargaining, there can be
no negotiations and neither party can insist on including
it in a collective bargai ning agreenent.

It is clear that seniority within a bargaining unit is
a very inmportant right secured by the collective bargaining
agreenent. See Franks v. Bowran Transp. Co., 424 U. S. 747,
766 (1976). Wsconsin lTaw also anply supports the
proposition that layoff provisions are close to the core of
the collective bargaining obligation. See Wst Bend Educ.
Ass'n, 121 Ws.2d at 15-21, 357 N.W2d at 541-43; Beloit
Educ. Ass'n v. WERC, 73 Ws.2d 43, 58-60, 242 N W2d at
231, 238-239 (1976). This dispute between the MIEA and the
Board is a classic |labor dispute. The MIEA demanded t hat
the Board delete the racial preference provision in the
| ayoff clause of the teacher's contract, contending that
the provision was illegal and a prohibited subject of
bar gai ni ng. The Board's insistence that the clause was
lawful and a nandatory subject of bargaining provided the
factual basis for the requested declaratory ruling pursuant
to sec. 111.70(4)(b), Stats. The issue presented to WVERC
in the declaratory ruling petition was whet her the disputed
clause was a prohibited or mandatory subject of collective
bargai ning. The issue before WERC arose fromthe existence
of a disagreenent between the enployer and the union about
whet her a di sputed clause can, consistent with the duty to
bargain in good faith, be insisted upon to point of inpasse
or be included in a collective bargai ning agreenent.

Jurisdiction wunder sec. 111.70(4)(b), Stats., was

established by this factual context. See, e.g., Karow v.
M | waukee County Cvil Serv. Commin, 82 Ws.2d 565, 570-71,
263 N.W2d 214, 217 (1978) (generally, the word "shall" in
a statute is presuned mandatory). WERC determined that
under sec. 111.70(4)(b), its "jurisdiction" was nandatory
when the question was whether any subject is a prohibited
subject of collective bargaining. The resolution of

whet her a subject is a mandatory, perm ssive or prohibited
collective bargaining proposal is the specific authority
granted to WERC under sec. 111.70(4)(b). WERC st at ed,
"once we determine that there is a dispute under [s]ec.
111.70(4) (b), Stats., we have jurisdiction and nust proceed
to exercise the sane." VWERC determined that a dispute
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exi st ed: "The Board has refused the Association's [MIEA]

demand for bargaining. In such circunstances we think it
is clear that there is a '"dispute . . . between a muni ci pal
enpl oyer and a union of its enployes concerning the duty to
bargain.'"

In its decision that this provision was illegal, WERC

did not exercise judicial power in the sense that it
decided a case or controversy involving liability for the
violation of a particular "external" |aw VERC actions
sinply declared that a particular contract provision was
prohibited, just as it could have declared it nandatory or

per m ssi ve, in accor dance with t he mandat e of
sec. 111.70(4)(b), Stats. If the contract clause is
unconstitutional, it is a prohibited subject of bargaining.

For WERC to deternmine whether it is a prohibited subject,
it nust apply existing constitutional law to the clause in
guesti on. VWERC properly exercised its authority under
sec. 111.70(4)(b). It was error for the trial court to
effectively relieve WERC of its mandatory statutory duty.
The court's decision is reversed and WERC s determ nation
i s reinstated.

DI SCUSSI ON

The Commission's remand order identified three reasons for the remand:
erroneous application of the "law of the case" doctrine, and in turn, two
defenses raised by the District but not previously discussed by ne because of
ny view of the "law of the case" rendered themirrel evant.

In the nmeantine, however, the Court of Appeals' action renders the "law
of the case" doctrine applicable under the Commission's interpretation, though
application of the doctrine now produces the opposite result. This is because,
no party having sought to appeal the Court of Appeals' ruling within the tine
all oned, that decision is now "final" in the sense in which the Conm ssion
interprets the word.

At the same tinme, it is incunbent on me, since the "law of the case"
doctrine no longer results in dismssal of the conplaint, to address the
defenses referred to by the Conmm ssion. It requires little discussion,
however, to find these defenses neritless. The parties stipulated at the
hearing that in letters dated June 18 and Septenber 4, 1986, the Association
demanded renoval of the language in question from the contract on the grounds
that it was illegal. Though the parties also stipulated that there was no
di scussion of 2these matters directly at the bargaining table, the letters
thensel ves and the subsequent |litigation clearly constitute a denmand to
bargain, a proposal for alternate |anguage and an attenpt to secure conpliance
with the severance clause in the contract. I ndeed, both the Court of
Appeal s 8/ and the Commi ssion 9/ have already stated as mnuch.

8/ At p. 11 of the Court's (pre-publication) decision.
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"Here, the Association has advised the Board that it believes the cl ause

in question is illegal and thus unenforceable and that pursuant to the
Savings Clause in the parties' agreenent, the Board must bargain a | egal
repl acenent provision. The Board has refused the Association's denand
for bargaining. . . ." Decision No. 24748-A at p. 11.
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| therefore conclude, consistent with the decision of the Court of
Appeal s, that the Board did insist on maintaining the clause in question, that
the Association did propose its renoval as well as specific |anguage to remain

in the agreenent, that the clause was unlawful, and that the Board thereby
conmtted a prohibited practice.

Dated at Madi son, Wsconsin this 12th day of August, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Chri st opher Honeyman, Exam ner
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