STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

GERHARDT STEI NKE,

Conpl ai nant,
VS. Case 320
: No. 43724 MP-2332

M LWAUKEE AREA VOCATI ONAL, TECHNI CAL : Deci sion No. 26459-G
AND ADULT EDUCATI ON DI STRI CT, and :

LOCAL 212, ANMERI CAN FEDERATI ON OF

TEACHERS,

Respondent s.

Appear ances:
M. Cer har dt St ei nke, 4642 West Ber nhar d Pl ace, M | waukee,

W sconsin 53216, appearing for hinself.

Shnei dnman, Myers, Dowling & Blunenfield, Attorneys at Law, P.O Box 442,
M | waukee, W sconsin 53201- 0442, by M. Tinmothy E  Hawks,
appearing for the Union.

Davis & Kuelthau, S.C., Attorneys at Law, Suite 1400, 111 East Kilbourn
Avenue, M I waukee, Wsconsin 53202-3101, by M. Mark L. dson,
appearing for MATC

ORDER AFFI RM NG EXAM NER S FI NDI NGS COF
FACT, CONCLUSI ONS OF LAW AND ORDER

On May 13, 1992, Examiner Jane B. Buffett issued Findings of Fact,
Concl usi ons of Law and O der Dismssing Conplaint with Acconpanyi ng Menorandum
in the above-entitled matter. |In her decision, Exam ner Buffett concluded that
neither MIwaukee Area Vocational, Technical and Adult Education District nor
Local 212, American Federation of Teachers had conmitted prohibited practices
wi thin the meani ng of Minici pal Enpl oynent Relations Act by the manner in which
they responded to Conplainant Gerhardt Steinke's inquiries regarding a
settl enent agreenent.

Conpl ainant Steinke tinely filed a petition with the Conm ssion seeking
revi ew of the Exami ner's decision pursuant to Secs. 111.07(5) and 111.70(4)(a),
St at s. The parties thereafter filed witten argunent in support of and in
opposition to the petition, the last of which was received on July 31, 1992.

On Novenber 20, 1992, the Conm ssion denied an Cctober 19, 1992 Mbtion
from Steinke that the review be held in abeyance.

Having reviewed the record, the Examiner's decision, the Petition for
Review, and the parties witten argunent, the Conm ssion nakes and issues the

foll owi ng

ORDER 1/

1/ Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for



The Examiner's Findings of Fact, Conclusions of Law and Oder are
af firnmed.

G ven under our hands and seal at the Cty of
Madi son, Wsconsin this 2nd day of Decenber,
1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/

rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to
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WIlliamK. Strycker, Commi ssioner
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1/

Not e:

Cont i nued

be held. Unless a rehearing is requested under s. 227.49, petitions for
review under this paragraph shall be served and filed within 30 days
after the service of the decision of the agency upon all parties under
s. 227.48. If a rehearing is requested under s. 227.49, any party
desiring judicial review shall serve and file a petition for review
within 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sane decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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M LWAUKEE AREA VOCATI ONAL, TECHN CAL
AND ADULT EDUCATI ON DI STRI CT

MEMORANDUM ACCOVPANYI NG ORDER AFFI RM NG EXAM NER S
FINDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On February 28, 1989 Conplainant was a teacher
enpl oyed by MATC On that day a Settlenent Agreenent
was executed by Conpl ainant, the Union and MATC The
Agreenent provided that Conplainant would discontinue
hi s cl assroom assi gnnments and have a speci al assignnent

for the remai nder of the senester. It provided that he
could have a nedical |eave of absence during the
1989-90 academc year. On  February 27, 1990

Conplainant filed a conmplaint with the Wsconsin
Enpl oynent Rel ati ons Comm ssion. 2/

The exact nature of the unlawful conduct being
all eged by conplainant was unclear in the original
conpl ai nt. In an attenpt to clarify said conplaint,
extensive hearing was held on Septenber 11, 1990.
Subsequently, on March 20, 1991 the Exam ner issued an
order  which, anong other things, clarified the
conplaint in the followi ng manner:

In summary, what remains of the
amended conplaint docunment is an inplied
allegation that after the signing of the
Sett | enent Agr eenent , MATC and t he
Federation did not respond to inquiries
regarding the Settlenent Agreerment, and |
conclude that proceedings in this nmatter
should go forward on that allegation. 3/
(Foot notes omitted)

Examining the allegation against the Union, the Exam ner

Contrary to Conplainant's allegations of Union
unresponsi veness, the record shows that there were both
nmeetings between Union Director of Labor Relations
Frank Shansky and Conplainant and four exchanges of
letters in which Shansky responded to Conplainant's
guesti ons. The inquiries fall into two general
categories: the first, factual questions regarding the
creation of the Agreement and the second, questions
relating to conpliance wth its terms and the
advisability of allow ng the Agreenent to stand.

Conpari son of Conpl ai nant's letters with
Shansky's responses reveals that Shansky responded to
each letter in less than tw weeks. 6/ A review of
Conpl ai nant's and Shansky's nunbering of question and

-5-

In the Background section of her decision, the Examiner set forth the
followi ng statement as to the nature of the conplaint before her.

reasoned as
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answers shows that each of Conplainant's questions were
addr essed. As to the factual guesti ons, t he
Conpl ai nant does not argue that any of those responses
was factually in-correct, nor does the evidence show
any such inaccuracy. In some instances, such as a
response to a question asking the District's intent,
Shansky asserted he did not have the information, and
there is no evidence to contradict that assertion. In
sone instances, Shansky stated that he did not
understand the questions, but Conplainant did not
restate the question in a further attenpt to receive a
response. (Footnote onitted)

Al though Conplainant in his letters and other
actions expressed general dissatisfaction wth the
answers, that dissatisfaction was nore a measure of
Conpl ai nant' s vehenent di sagreenment with the underlying
positions of the parties than an indication that the
Uni on was not forthright in response to his inquiries.

The Union offered reasonable advice regarding
the Agreenent's value to Conplainant and conpliance
with it. At a July, 1989 neeting of Conplainant,
Shansky and Union Gievance Chair Robert Jakubi ak,
Conpl ai nant asked about the possibility of overturning
the Settlement Agreenent and the effects of such a
recision. Al 'though the Union offered to request the
District to overturn the Agreenment if Conplainant so
desired, Shansky indicated that the Union believed that
if the Agreenment did not stand, Conplainant would be in
danger of being non-renewed. There is no evidence that
such a concl usion had no reasonabl e basis.

Consistent with the Union's belief that the con-
ti nued existence of the Agreenent was in Conplainant's
best interest, Shansky, in his letter of Novenber 17,
1989, wunanbi guously answered Conplainant's question
regarding an appropriate response to the request for
i nformation regardi ng nedi cal treatmnment which cane from
Paul Vance, MATC s Director of Labor Relations.
Shansky's Decenber 6, 1989 letter was forceful in its
adnonition to Conplainant to fulfill his obligation
under the Agreenment to provide certain information to
the District.

Nothing in the record indicates that the Union's
advice regarding the value of the Agreement was not
reasonabl e and nade in good faith. Additionally, the
Union responsibly framed its advice in a manner that
coul d be understood by the Conplai nant, and transmtted
it to Conpl ai nant pronptly.

In summary, the undersigned concludes that the
Uni on responded to Conplainant's inquiries in a nanner

that was reasonabl e, responsible and in good faith, and
therefore did not violate Sec. 111.70(3)(b)1, Stats.

Turning to the allegations agai nst MATC, the Exam ner hel d:

- 6- No. 26459-G



1. MATC s Alleged Violations

Conpl ai nant argues that MATC inproperly failed
to respond to his inquiries regarding the February 28,
1989 Settlement Agreenent. Sone of those inquiries,
noted in Findings 10 through 12, questioned the bases
of the agreenent, as shown in such questions as two
fromthe July 8, 1989 letter: "In your estimation what
probl em exi sts that you consider 'nedical'?" and "If |
have done sonething wong, what is it? Wio are ny
accusers?" O her questions sought information about
the actual creation of the Agreenent, such as this
guestion fromthe July 17, 1989 letter: "Wio wote the
copy?" None of the questions sought information that
had any apparent bearing on what MATC woul d consi der
satisfactory conpliance with the Agreenent, nor does
Conpl ai nant make that argunent.

The record shows that MATC did not respond by
letter, nor did it respond to each individual question,

but rather, in a face-to-face encounter, Vance told
Conpl ai nant that he should seek clarification fromthe
Uni on.

In the case at hand, MATC s failure to give
i ndi vidual answers to Conplainant's questions left him
dissatisfied, as is clearly shown by his repeated

letters. That dissatisfaction, however, does not
necessarily indicate that a prohibited practice has
occurred. The wundersigned is unaware of case |aw

wherein it was found that an enployer committed a
prohi bited practice by its failure to answer questions
of a dissatisfied enploye regarding the creation of,
and rationale for, a collective bargai ning agreenent.
In short, there is no basis to conclude that MATC s
limted responses to Conplainant's questions interfered
with his statutorily-protected rights. No violation of
Sec. 111.70(3)(a)l, Stats., is found.

In his Petition for Review, Conplainant asserts the foll ow ng:

Petitioner Steinke respectfully submits the follow ng

rational e:
1. The examner shows extreme bias in several
i ssues. In 1990 the Conplainant wote letters

to the Conm ssion asking that Exam ner Buffett
be renoved from the case. Reasons offered were

not responded to. At that tinme, | was advised
that she had no requirenent to respond to ny
letters. I was further advised that "you can

al ways appeal” and that at that time, and not
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before, the WERC woul d consider ny arguments as
to why Steinke did not consider Examner's
Buffett role proper.

2. She wites in flagrant disregard of the facts in
her 5/13/92 Findings of Facts. To give just one
exanpl e, her statenment on page 6 entry 6 has no

foundation of fact. It is falsely based on
vague unsupported statements from Franklin
Shansky.

3. The examiner unilaterally decided to change the

sine qua non concerns of Steinke's original
conplaint into a surrealistic secondary question
of limted relevance. This unreasonable and
bi ased action trivialized subsequent
proceedings. At no place in his conplaint, does
conpl ai nant Stei nke ever ask the respondents for
"limted responses.” In any rational neaningful
congruent comuni cati ons between people, nore is
required. The so-called "responses" proffered
by both MATC and Union were useless platitudes
at  best. These "linmted responses" were
designed to distort reality and to corrupt
understandi ng of all concerned. The |anguage of
Franklin Shansky from Local 212 and Paul Vance
from MATG-MI|waukee was designed to hide
reality, to separate words from truth, and to
avoid responsibility. At all material tines
their "responses" were irrelevant, unnecessary
and insufficient.

4. Steinke was given no opportunity to present
evidence until Septenber 1991. The record of
the Thursday 3/15/90 neeting at MATC was not
even allowed to be considered. The record shows
that Steinke was correct in all essentials.
Hawks said and wote on the record what all
three parties know when not playing evasive
ganes. Steinke urges a neani ngful review

In his initial brief, Conplainant asserts:

PETI TIONER STEINKE W THOJUT RELUCTANCE ASKS THE
COW SSION TG

* Reopen and review the record including follow ng
docunent s: Exhibits and transcript from
Thursday 3/15/90 open neeting, all relevant

letters and nenos of probative value that have
been exchanged between the parties including
everything that and WERC officials and exam ners
obtai ned fromthe parti es.

After the | ast round of briefs had been
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exchanged for Buffett and the parties, Tinothy
Hawks asked Buffett "reluctantly" to reopen the
record so that he could dispute one or nore
clains of Mark d son. A son had unequivocally
stated that the Union had failed to ask MATC
anything in particular about Steinke's putative

"treatnent plan." The wunion either asked MATC
about what Steinke could do in order to conply
with the "agreement” or they did not.

Petitioner Steinke has no record of either MATC
or Union consulting with one another on this
matter. The record shows Paul Vance "forwarding
everything to the Union" while the Union
sinul taneously refers Steinke to "enpl oyer."

A preponderance of the probative evidence shows
a conspiracy. Hawks should be given a chance to
denonstrate t he exi stence of t he Uni on
presenting any relevant questions to MATC | f
he wites contrary to fact, this also should be
br ought out.
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* See Steinke's positions from briefs and bel ow
dated letters:

12/ 14/ 89 11/08/ 11 (sic) 01/ 27/ 92
03/15/ 90 11/ 09/ 90 02/ 11/ 92
03/ 16/ 90 11/ 10/ 90 02/ 14/ 92
04/10/ 90 11/ 14/ 90 02/ 21/ 92
04/ 18/ 90 11/ 19/ 90 02/ 22/ 92
04/19/ 90 06/ 05/ 91 02/ 28/ 92
04/ 20/ 90 06/ 15/ 91 03/ 12/ 92
04/21/ 90 06/ 26/ 91 03/18/92
04/ 23/ 90 07/01/91 04/ 04/ 92
09/ 11/ 90 07/ 26/ 91 04/ 08/ 92
09/ 14/ 90 08/ 06/ 91 04/ 17/ 92
09/ 15/ 90 08/ 07/ 91 04/ 25/ 92
09/ 17/ 90 08/ 09/ 91 05/ 04/ 92
09/ 09/ 20 (sic) 08/ 17/ 91 05/ 12/ 92
09/ 22/ 90 09/ 07/ 91 05/ 22/ 92
09/ 26/ 90 09/ 18/ 91 05/ 27/ 92
09/ 27/ 90 10/ 15/ 91 05/ 29/ 92
09/ 28/ 90 10/ 23/ 91 05/ 30/ 92
10/ 01/ 90 12/ 23/ 91 06/ 01/ 92
10/ 06/ 90 01/13/92 06/ 02/ 92
10/ 09/ 90 01/ 14/ 92 06/ 12/ 92
10/ 24/ 90 01/15/92 06/ 18/ 92

In response to Conplainant's initial brief, the Union asserts the
fol | owi ng: (1) there is no support in the record for the allegation of
Exam ner bias; (2) the Examiner's Findings of Fact (including Finding of Fact
6) are supported by the record; (3) the Exam ner properly determ ned the nature
of the allegation being raised by Conplainant; (4) the Exam ner properly
concluded that the transcript of a Mrch 15 1990 non-renewal private
conference was irrelevant to the conplaint; and (5) Conplainant has not
provi ded a persuasive basis for reopening the record.

In its response to Conplainant's initial brief, MATC contends that the
Conmi ssion should affirm the Exam ner. More specifically, MATC asserts that:
(1) Complainant's attenmpt to have the Commission review matters not in the
record before the Examiner should be rejected as statutorily inproper;
(2) there is no evidence in the record to support the Conplainant's claim of
Exami ner bias; (3) the Examiner properly refined the issue to be litigated and
during the six nmonths between the date of the Examner's Order and hearing on
the merits of the conplaint, or for that matter during the Septenber 6, 1991
heari ng, Conpl ai nant did not assert that the Exami ner had a erred by the nmanner
in which she stated the conplaint allegation; (4) Conplainant was given every
opportunity to present evidence in support of the conplaint; and
(5) Conpl ai nant has not provided a persuasive basis for reopening the record.

In his reply  brief, Conpl ai nant asserts: (1) the Examiner's
unwi | I i ngness to accept certain evidence into the record denonstrates her bias;
(2) Exam ner bias is further denonstrated by the differing treatnent accorded
Conpl ainant and the attorneys representing Respondents during the hearing;
(3) Respondents engaged in conduct during the hearing which had the effect of
prejudicing the Exam ner against Conplainant; (4) the Exami ner badgered the
Conpl ai nant rather than allowing him to present evidence; (5) Conplainant did
object to the Examiner's refining of the issue to be litigated; and (6) the
Exam ner inproperly concluded that the responses of the Respondents were not
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vi ol ati ons of the Municipal Enployment Rel ations Act.

DI SCUSSI ON

It is apparent from our review of the record that this was a difficult
and conpl ex proceeding. It is also apparent to us that the Examiner fulfilled
her role in a fair and conpetent manner at all tines herein. W have
consi dered and rejected Conplainant's assertions that the Exam ner denonstrated
bias by her conduct. To the contrary, from our review of the record, we
conclude that the Exami ner showed great patience and sensitivity to the
difficulties which confront a |ayperson such as Conplainant when litigating a
prohi bited practice proceeding.

Based on our review of the hearing transcript, we have rejected
Conpl ai nant Steinke's claimof bias prem sed upon the Exam ner's conduct during
the hearing while on the record. Qur review of the hearing transcript also
enables us to reject Steinke's claim of bias based on alleged off-the-record
Exam ner conduct. 2/

W are able to reach this conclusion in the latter instance because our
review of the Examiner's decision and the record is de novo. Under this
ci rcumstance, our task is not one of merely determ ning whether the Examiner's
decision is a reasonable one, but instead determning whether it is the
deci sion we woul d reach based on the evi dence and argument presented.

Qur review of the evidence and argunents lead us to the sanme concl usions
as the Examiner both as to identification of the litigation issue raised by
Steinke and determination of whether the facts in the record anounted to
prohi bited practices. Accordingly, we affirm the Examiner's Findings and
Concl usi ons.

W are further persuaded that there is no basis for reopening the record
or concluding that Conplainant did not have anple opportunity to present the
evidence relevant to his case. The Examiner's exclusion of the March 15, 1990
non-renewal evidence was proper in the context of the issue being litigated
bef ore her.

Gven all of the foregoing, we have affirmed the Examiner in all
respects.
Dat ed at Madi son, Wsconsin this 2nd day of Decenber, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

2/ The Conpl ai nant argues that while the Exami ner always referred to him as
"M. Steinke," she referred to opposing counsel by their first nanes,
while off the record.
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Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner
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