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VEMORANDUM DECI SI ON
A. BACKGROUND

This is an action for judicial review under Chapter 227, Ws.
Stats., commenced pro se by petitioner Gerhardt Steinke on January
4, 1993. M. Steinke seeks review of the respondent Wsconsin
Enpl oynent Rel ati ons Conmi ssion's (WERC) Decenber 2, 1992 deci sion
and order affirmng the findings of fact, conclusions of |aw and
order issued by hearing exam ner Jane B. Buffet on May 13, 1992.

The fundamental issue in the proceedi ngs bel ow was whet her either
of the respondents, the M| waukee Area Vocational Technical and
Adult Education D strict (MATC) , and Local 212, Anerican
Federation of Teachers (the Union) , "had committed prohibited
practices within the nmeaning of the Minicipal Enploynment Rel ations
Act (MERA) by the manner in which they responded to Conpl ai nant
Gerhardt Steinke's inquiries regarding a settlenent agreenent”
(VERC deci sion and order of Decenber 2, 1992 at 1) . Because the
court finds that M. Steinke has failed to neet his burden of
proof, because the WERC decision and order is supported by anple
credi ble and substantial evidence in the record and because the
VWERC decision and order is not contrary to any established |aw,
VWERC s decision and order is affirmed in its entirety.

B. STANDARD OF REVI EW

Section 227.57(6), Stats., establishes the standards for review ng
i ssues of fact. Under the "substantial evidence test," WERC s
findings of fact nust be supported by substantial evidence in the
record; the court may not substitute its judgnent for that of the



commi ssion as to the weight of the evidence; and the court nust
affirm the decision, even if it is against the great weight or
cl ear preponderance of the evidence, as long as a reasonable
person could reach the sane conclusion based on evidence in the
entire record. Robertson Transport Co. v. PSC 39 Ws.2d 653,
658-59 (1968).

It has been held that:

Substantial evidence is not equated w th preponderance

of the evidence. There may be cases where two
conflicting views may each be sustained by substantia
evi dence. In such a case it is for the agency to
determine which view of the evidence it wshes to
accept. ..

Id. at 658. Substantial evidence is "relevant evidence [that] a
reasonabl e m nd m ght accept as adequate to support a conclusion."
Bucyrus-Erie Co. v. DILHR 90 Ws.2d 408, 418 (1979).

In review ng conclusions of law, although the court is not bound
by WERC s interpretations, sonme deference should be given to its
speci al i zed know edge and expertise. The court will hesitate to
substitute its judgnent for that of WERC on a question of lawif a
rational basis exists for the decision and it does not conflict
wth established law. 1d. at 417.

The court is well aware of the fact that M. Steinke is
prosecuting this action pro se. The court is also famliar with
the rule of Iliberal <construction of pleadings and argunents

regarding pro se litigants set forth in the case of bin-Rilla v.
Israel, 113 Ws.2d 514, 520-21 (1983). These facts, however, do
not permt the court to nodify the procedural and substantive
rules of |aw applicable to an action for judicial review

M. Steinke, as petitioner, bears the burden of establishing sone
basis, pursuant to Sec. 227.57(1)-(6), Stats., for the court to
vacate, nodify, or remand this action. Racine Education Ass'n v.
Conmi ssi oner of Insurance, 158 Ws.2d 175, 182 (C. App. 1990)
("The burden of proof in a proceeding to review an agency deci sion
is on the party seeking to overturn the action"). Absent a
showi ng of some statutory basis for taking such action, the court
"shall affirmthe agency's action.” Section 227.57(2), Stats.

C. DI SCUSSI ON



Based on a liberal construction of M. Steinke's petition for
review, the court finds it raises three issues:

(1) Was it reasonable for WERC to determ ne that hearing exam ner
Jane Buffet was not biased against M. Steinke?

(2) Was it reasonable for WERC to determ ne that hearing exam ner
Buffet fairly and reasonably limted M. Steinke's conplaint to a
definitive issue? and

(3) Was it reasonable for WERC to conclude that MATC and the
Uni on did not engage in prohibited practices under MERA?

Al though the ultimate issue in this case was a narrow one, the
record reveals the parties spent a great deal of time and effort
in determning just what issues were to be decided by the hearing
examner. M. Buffet's statenent of the nature of the proceedings
before her is instructive:

On February 28, 1989, Conplainant [M. Stei nke] was a
teacher enployed by NMNATC On that day a Settlenent
Agreenent was executed by Conplainant, the Union and
MATC. The Agreenent provided that Conplainant would
di scontinue his classroom assignnents and have a
speci al assignnent for the remainder of the senester.
It provided that he could have a nedical |eave of
absence during the 1989-90 academ c year. On February
27, 1990 Conplainant filed a conplaint wth the
W sconsi n Enpl oynent Rel ati ons Conm ssi on.

The exact nature of the unlawful conduct being alleged
by conpl ainant was unclear in the original conplaint.
In an attenpt to clarify said conplaint, extensive
hearing was held on Septenber 11, 1990. Subsequent | vy,
on March 20, 1991, the Exam ner issued an order which,
anong other things, clarified the conmplaint in the
fol |l owi ng manner:

In summary, what remains of the anended conplaint is an
inplied allegation that after signing of the Settlenent
Agreenent, MATC and the Federation did not respond to
inquiries regarding the Settlenent Agreenent, and I
conclude that proceedings in this matter should go
forward on that allegation. (footnotes omtted)



(WERC s decision and order at 4, quoting the "background section”
of the hearing examner's prelimnary statenent.)

1. Hearing Exam ner Bias

The evidence in the record overwhelmngly supports WERC s
conclusion that Ms. Buffet was not biased against M. Steinke. As
the Union succinctly noted in its reply brief, on the second day
of proceedings before the hearing exam ner, M. Steinke submtted
a "substituted conplaint” that raised different issues from his
original conplaint and which appeared to contradict the clains
raised in his first conplaint. For exanple, in the conplaint M.
Stei nke appeared to challenge the validity of the Settlenent
Agreenent, but in the substituted conplaint he appeared to be
claimng that while it was valid, it was not being conplied wth.

The records reveal s the hearing exam ner did "bend over backwards”
to assist M. Steinke in fornulating a valid conplaint. After
nunerous and |l engthy colloquies with M. Steinke, in an attenpt to
ascertain his position, M. Buffet issued a series of orders
defining the fundanental issue which is stated above. It shoul d
be noted that between March 20, 1991 and Septenber 6, 1991, M.
Steinke did not object to the hearing examner's formulation of
the issues. Even a cursory examnation of M. Steinke's
pl eadings, letters and argunents reveals that, at tines, it is
difficult to understand exactly what argunents he is naking and
what type of relief he seeks.

The | aw presunes that hearing examners are inpartial individuals
"capabl e of judging a particular controversy on the basis of its
own circunstances.” Wthrow v. Larkin, 421 US. 35, 55 (1975);
accord, State ex rel. Deluca v. Common Council, 72 Ws.2d 672, 686
(1975). WERC concluded that as hearing examner, M. Buffet
"showed great patience and sensitivity to the difficulties which
confront a |ayperson such as [M. Steinke] when litigating a
prohi bited practice proceedi ng" (WERC decision at 10) . The court
agr ees. The record contains overwhel m ng evidence show ng that
Ms. Buffet was not biased against M. Steinke. Further, M.
Stei nke's conclusory accusations of bias, not supported by any
citation to evidence or authority, are an insufficient basis for
the court to find that any bias did exist. In this case, there
was no bi as.

2. Limtation of the issues



Not only did Ms. Buffet have authority to limt the issues before
her, but the record reveals that M. Steinke did not object to her
definition of the issues at the March 20, 1991 hearing, and that
he did not object to her formulation of the issues when she made
her issues statenent at the Septenber 6, 1991 hearing - nore than
five months later. Only after Ms. Buffet nade her decision, that
was adverse to M. Steinke's position, did he object.

The record reveals that M. Steinke had anple tine to set forth
definitive issues, but that he was unable to. A sinple review of
the record shows that he did appear to have great difficulty in
formulating a |legal position, and that instead of sinply
dism ssing his conplaint and/or anended conplaint, the hearing
exam ner did provide himw th neani ngful assistance to fornmulate a
complaint that would have provided him with relief had he
prevail ed. VERC found what the hearing exam ner did was proper
under the circunstances and not contrary to any established
procedure or law. The court concurs. M. Buffet made the best of
a difficult situation by framng the dispositive issues for M.
Steinke. She did so in a fair and inpartial manner. M. Steinke
has failed to cite any evidence or authority to the contrary.

3. Prohibited Practi ces under MERA

Hearing exam ner Buffet found that neither MATC nor the Union had
violated the Wsconsin Minicipal Enployers Relations Act, Secs.
111.70 - 111.77, Stats. This finding was affirned by WERC s
deci sion and order. The fundanental dispute was whether NATC
and/or the Union had failed to give proper replies to M.
Steinke's requests for information about the terns and conditions
of the Settlenment Agreenent. VWERC s decision affirmng the
heari ng exam ner noted that neaningful responses, both oral and
witten, to M. Steinke's inquires had been tinely made and that
the manner in which these entities responded to M. Steinke's
inquiries did not involve any prohibited practices under MERA
(WERC decision at 4-7 & 10). The evidence in the record
overwhel m ngly supports the WERC conclusion that no prohibited
practices were engaged in by either the Union or NMATC

4. M. Steinke's Pro Se Status

On Septenber 16, 1993, the court issued a nenorandum decision with
respect to a briefing schedule and M. Steinke's notion for a stay
of proceedi ngs pending arbitration. Part of that decision bears
repeat i ng:



M. Steinke has stated in a Septenber 9, 1993 facsimle
transm ssion to the court that he does not want to file
an initial brief. He clains that: "M 1/4/93 PETITI ON

WAS QUI TE CLEAR. | SEE NO NEED TO REPEAT. "

M. Steinke has misconstrued his burden of proof. It
is his burden to establish that the agency's decision
was incorrect. "The burden in a ch. 227 review

proceeding is on the party seeking to overturn the
agency action, not on the agency to justify its
action." Gty of La Grosse v. DNR 120 Ws.2d 168, 178
(. App. 1984). M. Steinke,'s petition is not
"quite clear” and st andi ng al one is clearly
insufficient to support his contentions of error on the
part of the respondent. Accordingly, if M. Steinke
fails to submt a brief addressing the substantive
issues in accordance wth the court's  briefing
schedul e, the respondent and/or intervenor may file a
notion to dismiss inlieu of filing a reply brief.

Despite the court's guidance, M. Steinke chose not to submt a
brief dealing with the substantive issues involved in the
pr oceedi ngs bel ow.

I nstead of submtting a brief that nade citations to the record,
rel evant authorities, and that contained a showing as to why the
WERC decision was erroneous, M. Steinke has submtted a brief
that relies on conclusions, innuendo, obscenities and unwarranted
attacks on the character of the other litigants, their counsel and

the court. Contrary to M. Steinke's belief, appearing pro se is
not a license to repeatedly use obscenities |like "TOTAL BULLSH T"
instead of making a cogent, logical, |egal argunent (e.g. Steinke

brief of Decenber 8, 1993 at 1-2 & 8-10). M. Steinke's repeated
accusations of conspiracies, coverups and attacks on the other
parties' counsel are inproper, deal with matters outside of the
record, and provide no basis upon which this court could vacate or
nodi fy the WERC deci sion. Such behavior is clearly inappropriate,
and M. Steinke is adnoni shed that such conduct has no place in
adm ni strative or court proceedings.

Notwi t hstanding M. Steinke's repeated and unwarranted attacks on
t he opposing parties, their counsel and the court, because of his
pro se status the court has given himthe benefit of the doubt and
i ssued a decision discussing the nerits. Because he failed to
file any substantive materials related to his petition, in
accordance with the court's briefing schedule, the court could



have sinply dism ssed this case without setting forth its opinion
of the nerits. Raci ne  Education Ass'n v. Conm ssioner of
| nsurance, 158 Ws.2d 175, 182 (C. App. 1990). However, in the
interests of justice the court believes a decision on the nerits,
and on procedural grounds, best serves all involved in this
matter.

D. CONCLUSI ON

Because M. Steinke failed to nmeet his burden of proof by failing
to show any grounds for nodifying or setting aside the WERC
deci si on, because the WERC decision is supported by credible and
substantial evidence, and because the WRC decision is not
contrary to any established |law, the WERC decision and order is
affirned.

Counsel for WERC shall draw an order consistent with this opinion
and submt it under the five day rule.

Dated at M| waukee, Wsconsin this 24th day of March, 1994.
BY THE COURT

/sl Louise M Tesner

Hon. Loui se M Tesner

Crcuit Judge, Branch 40
Cvil Division




