STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of

W SCONSI N COUNCI L 40, AFSCVE, AFL-CIO
: Case 49
I nvol vi ng Certain Enpl oyes of : No. 43782 ME-2990
: Deci sion No. 26462-A
JEFFERSON COUNTY
(HUMAN SERVI CES DEPARTMENT)

Appear ances:
M. Jack Bernfeld, Staff Representative, 5 Odana Court, Madison,
Wsconsin 53719, appearing on behalf of Wsconsin Council 40,
AFSCMVE, AFL-Cl O
M. Victor Moyer, Corporation Counsel, 320 South Main Street, Jefferson, W scon
M. Frank DeStefano, Jefferson County Enploye, 320 South Min Street,
Jefferson, Wsconsin 53549-1799, appearing on his own behal f.

FI NDI NGS OF FACT, CONCLUSI ONS
OF LAW AND CERTI FI CATI ON OF REPRESENTATI VE

Pursuant to a Direction of Election, the Wsconsin Enploynent Relations
Commi ssi on conducted an election on June 4, 1990 to determ ne whether certain
enpl oyes of Jefferson County w shed to be represented for the purposes of
collective bargaining by Wsconsin Council 40, AFSCVE, AFL-C QO During the
el ection, a dispute arose between the County and AFSCME as to the eligibility
of an enploye to vote. Following the election, separate objections to the
conduct of the election were filed by AFSCME and by certain County enpl oyes.
Hearing as to the eligibility dispute and the objections was conducted on
Sept ember 4, and Septenber 27, 1990 before Conmm ssion Exam ner Peter G Davis
in Jefferson, Wsconsin. Following hearing, witten argument was filed, the
| ast of which was received on Decenber 10, 1990. Having considered the record
and argument and being fully advised in the prem ses, the Conm ssion nakes and
i ssues the follow ng

FI NDI NGS OF FACT

1. Jefferson County, herein the County, is a rmunicipal enployer having
its principal offices at 320 South Main Street, Jefferson, Wsconsin.

2. Wsconsin Council 40, AFSCME, AFL-CIO herein AFSCME, is a |abor
organi zation having its principal offices at 5 Odana Court, Madison,
W sconsin 53719.

3. During the recent years, certain enployes of the County's Human
Services Department have fromtime to tine discussed their interest in being
represented by a |abor organization for the purposes of collective bargaining
with the County. The County has been aware of these periodic discussions by
enpl oyes. I n Cctober 1989, certain non-professional enployes of the County net
to discuss the potential for wunion representation. Certain professional
enpl oyes of the Human Services Departnment were invited to and did attend this
enpl oye meeting but subsequently determined that they did not have an interest
in pursuing union representation in conjunction with the non-professional
enpl oyes. The County was aware that Human Services Departnent enployes were
present at the Cctober neeting. In Novenber or Decenber of 1989, a group of
Hurman Servi ce Department enpl oyes began to neet to di scuss union representation
of Human Service Departnent professional enployes. On or about January 22,
1990, all professional enployes of the Human Services Departnment received a
packet of information from the enployes who were interested in pursuing union
representation. After enployes received the information, County Human Services
Director Tom Schleitwiler began to receive questions from enployes regarding
t he
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information and arguments contained therein as to how collective bargaining
woul d address certain enploynent issues. On March 12, 1990, the County
received the following letter from AFSCVE representative Bernfel d:

March 9, 1990

M. Thomas Schleitwiler, Drector
Jefferson County Human Servi ces Depart nent
N3995 Annex Road

Jefferson, W 53549

Re: Notification of Union organizational effort
i nvol vi ng professional Human Services Departnment
enpl oyees

Dear M. Schleitwler:

Pl eased (sic) be advised that the Council #40 of the
Amrerican Federation of State, County and Municipal
Enpl oyees (AFSCME) is presently engaged in effort (sic)
to organize unrepresented professional enployees in
your depart nment. W have filed a petition with the
Wsconsin Enploynent Relations Conmmission, a copy is
encl osed, requesting that a secret ballot election be
conducted to determ ne the question of representation.

W hope that the County wll help created (sic) an
environment in which its enployees can objectively
deci de whether or not they desire representation by our
uni on. Enpl oyees nmust be allowed to exercise their
statutory right to organize free frominterference and
coercion by the County. Any County activity which
woul d di scourage nenbership in a |abor organization by
discrimnation in regard to hiring, tenure or other
terms and conditions of enploynent is proscribed by
I aw.

Shoul d our organi zing canpai gn be successful, we |ook
forward to establishing a neaningful and constructive
wor ki ng rel ati onshi p.

If you have any questions about this matter or should
you desire to discuss sane, please feel free to contact
ne.

On March 12, 1990, the Conmi ssion received the election petition referred to in
Bernfeld' s letter. The petition sought an election in a bargaining unit of
certain County enployes described therein as:

Al l regul ar full-tine and regul ar part-tine
prof essi onal enployees of the Jefferson County Human
Servi ces Departnent, excluding managerial, supervisory
and confidential enployees and all other enployees.

On April 19, 1990, the Conmi ssion received a Stipulation for El ection whereby
the County and AFSCVE agreed that it was appropriate for the Conmission to
conduct an election in the bargaining unit quoted above. Attachments to the
Stipulation advised the Comm ssion that the County and AFSCME had agreed to the
voting eligibility of 37 enployes but could not agree about the eligibility of
enpl oyes Barbara Lenanski and Maryanne Wiland. The County and AFSCME further
advi sed the Commission that they had agreed that these two enployes could vote
by challenged ballot. On or about April 20, 1990, Director Schleitwler
distributed the foll owi ng neno:

TO STAFF ELI A BLE FOR UNI ON VOTE

FROM T. S

DATE: APRIL 20, 1990

In the very near future a day will be scheduled for you

to case (sic) your vote as to unionization. This wll
be scheduled by the Coordinator of Elections of the

Wsconsin Enpl oynment Rel ations Commission and will be
conducted by secret ballot. The outcome of the
election will be based on the nmmjority position of

t hose who vote.

| encourage all of you to inform yourselves fully, and
to engage in open discussion about the issues involved
for you as a group.

Most inportantly VOIE

I am available if needed to answer questions or to
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listen.

Pursuant to the Stipulation of the County and AFSCME, the Commi ssion issued a
Direction of Election on May 1, 1990. On or before May 7, 1990, AFSCME and the
County agreed to delete an enploye from the eligibility list who they had
concluded was not a professional enploye. On or about May 8, 1990, Director
Schleitwiler distributed the follow ng nmeno:

TO PERSONAL ASSI STANCE STAFF ELIGABLE FOR UN ON
VOTE

FROM T. S.
DATE: MAY 8, 1990

The Wsconsin Enpl oynent Relations Comm ssion has set
Monday, June 4, 1990 as the date for you to vote to
deci de whether to unionize. The vote will be held by
secret ballot between the hours of 8:00 - 10:00 a.m in
the basenent |evel Conference Room Represent ati ves
from the Union and Human Services wll register and
verify eligible persons.

As | said to you earlier, it is inportant that you wll
exercise your right to vote. There is a process
avai l abl e for absentee balloting. | wll post up this
information, as well as the fornmal vote notice as soon
as | get it.

In md-May 1990, AFSCME and the County agreed to add two recently hired
enployes to the eligibility list. Subsequent to the issuance of the Direction
of Election, the election was schedul ed to be conducted on June 4, 1990, from
8:00 aam to 10:00 am in the New Conference Room of the Human Services

Bui | di ng.

4. Since approxinately 1975, sonme enployes of the County's Hunman
Services Departrment had a work schedule which allowed them to take four day
weekends. However, such enployes were required to work during such weekends if

client needs required sane. In late Decenmber 1989, Director Schleitwiler
drafted a nmeno to certain Hunman Services Departnent staff regarding
reorgani zati on of the Personal Assistance unit. Prior to drafting the neno,

Schleitwiler had discussed its content with Departnent supervisors. The neno
was distributed on or about January 15, 1990 and stated in pertinent part:

TO PERSONAL ASSI STANCE STAFF

FROM T. S. and Personal Assistance Supervisors
RE: RE- ORGANI ZATI ON

DATE: January, 1990

The following information is the basic structure for
re-organi zation of the Personal Assistance Unit. A
good deal of teamwork, excuse the pun, is still needed
as people get used to the new system working with sone
different people, and working out any bugs that are
di scover ed. Pl ease be aware that everything wll not
work perfectly right away. There will be problens that
wi Il need honest discussion and cooperation to solve.
Qur past experiences with change have been largely
positive but have always required faith in each other
and extendi ng hel pful ness to each other.

A TEANVS

B. PRI MARY SUPERVI SCR LI ST

Primary Supervisors wll continue to be a basic
resource for their particular staff. Case discussion,
pr obl em sol vi ng, EAP  needs, and preparation of

eval uati ons can conti nue as has been.

C. SEATI NG ARRANGEMENTS
D. TEAM MEETI NG SCHEDULE
MONDAY TUESDAY
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The change

1990.

The County Personnel

5.

8:30-10: 00 Devel opnen Dis 9: 00-10: 00 Sexual Abuse
Physically Di s

10: 30-12: 00 Intake 11: 00-12: 00 Cust ody/
Medi ati on

1: 00-2: 00 Donesti ¢ Abuse 1: 00-2: 00 ACDA

VWEDNESDAY THURSDAY
9: 00-11: 00 Delinquency 9: 00-11: 00 Abuse/ Negl ect
3:30-4: 30 Long- Term Sup 1: 00- 3: 00 Ment al
1l ness/
M
FRI DAY

8:30-10: 00 Sexual Abuse

There are several itenms that we want to discuss and
plan for regarding work schedules. These are itens
that we feel we need but don't want to overload the
systemw th change either. Mndays shoul d be schedul ed
as a day when everybody is here. This would change the
system of regular rotating 4-day weekends to regular
rotating 3-day weekends. Sone four days could of
course be planned and arranged but as a regul ar system
we are seeing it has a great difficulty built into it
in that it makes too many long periods of time when
clients go unattended. This are wll be discussed
further for clarification before a change is nade.

in work schedule referred to in the neno was inplenmented My 7,

6.21. HOURS OF WORK AND OVERTIME. (a) Regular
hours of work for clerical, fiscal and admnistrative
cl asses of enployees and for professional enployees and
departnent heads shall be 8:00 am - 12:00 noon; 12:30
p. m - 4:30 p.m Monday through Friday. | f
circumstances require, a departnment head may nodify the
regul ar hours of work for an enpl oyee.

On May 9, 1990, the Conmission sent the following letter

to the County with a copy being nmailed to AFSCME.

May 9, 1990

M. Victor Moyer

Cor porati on Counsel
Jefferson County

Jefferson County Courthouse
320 South Main Street
Jefferson, W 53549

Re: Jefferson County (Human
Servi ces Department)

Policy in force at the time stated the follow ng:

and Notice

Case 49 No. 43782 ME-2990

Dear M. Moyer:

Encl osed are several Notices, which include
sanpl e(s) of the ballot(s) relating to the vote which
this Conmmssion wll conduct anong certain of your
enpl oyes. W are also enclosing copies of the
Conmi ssion's Policy on Absentee Ball ots.

We request that copies of the Notice and Policy
be posted at time clocks, on bulletin boards, or at
ot her conspicuous places, no less than fifteen (15)
days prior to the date of the vote, in order that all
eligible enployes may be fully advised regarding the
details of the balloting and the nature of the
bal |l ot (s) to be used.

W  request t hat the  Enpl oyer and Labor
Organi zation(s) involved each designate persons to act
as observers, who should appear at the polling place
fifteen (15) mnutes prior to the opening of the polls,
in order to receive their instructions with respect to
their duties and responsibilities as observers.
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W SCONSI N EMPLOYMENT RELATI ONS COMM SSI ON
NOTI CE OF ELECTI ON
EMPLOYER  JEFFERSON COUNTY ( HUVAN SERVI CES
DEPARTVENT)
JEFFERSON, W SCONSI N

UNI ON: W SCONSI N COUNCI L 40, AFSCVE, AFL-CI O

DATE: MONDAY, JUNE 4, 1990
TI ME: 8:00 AM TO 10:00 A M
PLACE: HUMAN SERVI CES BU LDING - NEW CONFERENCE ROOM
ANNEX RQAD
This Commission wll conduct an election by

secret ballot on the above date ampbng certain enpl oyes
of the above Minicipal Enployer, who were enployed in
the collective bargaining unit consisting of:

Al regular full-time and regular part-tine

prof essional enployes of the Jefferson County

Human Servi ces Depart ment, excl udi ng

supervi sory, manageri al and confidenti al

enmpl oyes, who were enployed on My 1, 1990,

except such enployes as nmay prior to the

election quit their enploynment or be discharged
for cause.

This election is to determ ne whether a nmajority
of such enployes voting desire to be represented by
Wsconsin Council 40, AFSCVE, AFL-CI O for the purposes
of collective bargaining with Jefferson County on
guestions of wages, hours and conditions of enploynment,
or whether such enployes desire not to be so
represented by said | abor organization.

VOTI NG W LL BE BY SECRET BALLOT

SAMPLE BALLOT--(Do not place any marks wupon this
bal | ot) - - SAMPLE BALLOT

STATE OF W SCONSI N
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

OFFI Cl AL ELECTI ON BALLOT
I N\VOLVI NG CERTAI N EMPLOYES OF

JEFFERSON COUNTY ( HUMAN SERVI CES DEPARTMENT)
(MARK " X' I N ONE SQUARE ONLY

desire to be
represented : | desire
for the purposes of collec- : NO REPRESENTATI ON.
tive bargai ning by WSCONSIN
COUNCI L 40, AFSCME, AFL-C O :
SAMPLE SAMPLE

FOLD YOUR BALLOT TO CONCEAL THE "X' YOU HAVE DONE
The County posted copies of the Notice and Policy on Absentee Ballots. On
May 22, 1990, the Conmission received a request from enploye Beverly A Marten
for an absentee ball ot. Marten subsequently received an absentee ballot from
the Commi ssion and tinely returned same to the Comm ssion.

6. On May 30, 1990, Tony Mennenga, a Hunman Services Departnent enploye
who was eligible to vote in the election, distributed the follow ng three page
docunent to all Human Services Departnent enployes he believed to be eligible
to vote. The first page was a cover neno and the | ast two pages comrenced with
t he headi ng DRAFT CONTRACT PROPCSALS.

TG Al Enpl oyees Eligible for Union Vote
FROM Tony Mennenga
DATE: May 30, 1990

Attached is the contract proposal that the County has
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given to the Courthouse enployees' newy formed union

Several things should be noted from this. First,
management rights continue to be a major issue as
evidenced by page 1 of the proposal. It continues to

be nmy inpression that several of the areas of concern
here would not benefit by unionization due to the
management rights clause, and the county maintains that
these rights are not negotiable. For exanple, since
uni oni zation, a courthouse enployee has |lost her flex
time schedule. A grievance was filed on this and the
county won, due to managenent rights and devel oprnent a
needs.

In addition, the second page has several areas of
concer n. It should be noted that this is only the
first proposal of a |ong bargai ning process, however it
deals with changes in insurance, retirement and the
addition of a tine clock. Al t hough bargaining wll
take place in these areas, we currently pay nothing
towards our insurance plan, with the county paying
$3,903 per fanily plan and $1,507 per individual plan
per year. In addition, the retirenent would be equal
to 6% of your annual incone, or $1,600 per year on the
aver age.

| spoke with a nenber of the union bargaining team at
the courthouse, and it is her opinion that it would
have been nuch easier and possibly nore successful to
work  out their concerns on their own without
uni oni zat i on

It is nmy opinion that we could potentially |ose a |ot,
both financially and in regards to flexibility, if we
are to unionize. However, | also recognize and respect
that some people have other issues that they feel need
to be dealt with. M/ concern is whether or not a union
can realistically address those issues wthout us
havi ng to bargain away sone of what we al ready have.

DRAFT
CONTRACT PRCOPCSALS

Jefferson County proposes to retain the right to
manage and direct the governmental unit by reserving to
Managenent the follow ng rights. This listing is for
i nf or mati onal pur poses only and t he County's
negoti ators do not propose to bargain these subjects.

MANAGEMENT RI GHTS:

The County possesses the sole right to operate
the County and all nmnanagenment rights repose in it.

These rights include, but are not l|limted to, the
fol | owi ng:

A To direct all operations of the County;

B. To establish reasonable work rules and

schedul es of work;

C To create, conbine, nodify and elinnate
positions within the CDunty

D. To hire, pronote, transfer, schedule and
assign enployees in positions w thin the County;

E. To suspend, denote, discharge and take
ot her disciplinary action agai nst enpl oyees;

F. To relieve enployees fromtheir duties;

G To mai nt ai n ef ficiency of County
oper ati ons;

H. To take whatever action is necessary to

conply with state or federal |aw

l. To introduce new or inproved nethods or

facilities;
J. To change existing nethods or facilities;
K. To determne the kinds and amounts of
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services to be performed as pertains to County
operations; and the nunber and kind of classifications
to perform such services;

L. To contract out for goods or services;

M To determine the rmethods, nmeans and
personnel by which County operations are to be
conduct ed;

N. To take whatever action is necessary to
carry out the functions of the County in situations of
emner gency.

The County's bargai ning proposals are based upon
t he exi sting Per sonnel Odinance with certain
nodi fi cati ons. A copy of the Personnel Odinance is

encl osed. Proposed nodifications of that ordi nance are
as foll ows:

1. The term of the contract shall begin when
ratified by bot h parties and conti nue unti
Decenber 31, 1991. Any inprovenents in wages or

benefits which nmay be agreed upon shall be effective
January 1, 1991.

2. Bargai ning unit enployees shall be required
to clock in at the start of the work day, clock out at
the start of the lunch period, clock in at the start of
the after lunch period, and to clock out at the end of

t he day.

3. Bargaining unit enployees nmmy purchase
hospital and surgical-nedical insurance under the
County's pl an.

4. Bargaining unit enployees shall pay the
enpl oyee's contribution to the Wsconsin Retirenent
Fund.

5. The reasons listed for enployee discipline

are not exclusive and there may be other reasons for
di scipline.

6. The Union shall be responsible for
collection of its own dues and the County shall take no
part in such collection

7. This Agreenent constitutes the entire
Agreenment between the parties and no verbal statements
shal | supersede any of its provisions. Any anendnent
suppl emental hereto shall not be binding upon either
party unl ess executed in witing by the parties hereto.

The parties further acknow edge that, during the
negoti ati ons which resulted in this Agreenent, each had
the unlimted right and opportunity to nake denmands and
proposals with respect to any subject or natter not
removed by law from the areas of collective bargaining
and that the understandi ngs and agreenent arrived at by
the parties after the exercise of that right and the
opportunity are set forth in the Agreenent. Therefore,
the County and Union for the life of this Agreenent,
each voluntarily and unqualifiedly waive the right, and
each agrees that the other shall not be obligated to
bargain collectively with respect to any subject or
matter not specifically referred to or covered in this
Agreenent, even though such subject nay not have been
within the know edge and contenplation of either or
both of the parties at the time that they negotiated or
signed this Agreenent. Wai ver or any breach of this
Agreenent by either party shall not constitute a waiver
or any future breach of this Agreenent.

Mennenga obtained the portion of the docunment entitled DRAFT CONTRACT PROPCSALS
from the County Admnistrator's office. The County Administrator advised
Mennenga that this portion of the docunment was the County's initial proposal in
a bargaining process. The County played no role in the drafting of the cover
menmo Mennenga attached to the DRAFT CONTRACT PROPOSALS

7. On June 4, 1990, commencing at 8:00 a.m, Commssion Exam ner
Karen J. Mawhi nney began to conduct the election in the New Conference Room at
the Human Services Building. Jack Bernfeld served as an observer on behal f of
AFSCVE and Beverly Mieller served as an observer for the County. Mark M xdorf
was eligible to vote in the election. At approximately 9:45 a.m, fifteen
mnutes prior to the scheduled conclusion of the voting period, M xdorf was
present in the Hunan Services Building to gather naterials he needed for a
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10: 00 a.m hearing in the County Courthouse. Erroneously believing that the
election was being conducted at the Courthouse, M xdorf proceeded to the
Courthouse at approximately 9:45 a.m intending to vote prior to his 10:00 a. m
hearing. Unable to find the location of the election, Mxdorf called a Human
Services Department receptionist at approximately 9:50 a.m and was advised
that the election was being conducted in the Human Services Building. Pursuant
to Mxdorf's request, the receptionist proceeded to the site of the vote within
the Human Services Building and advi sed Exam ner Mawhi nney that an enpl oye who
was presently at the Courthouse, approximately a five mnute drive away, was
requesting that the voting period be extended to allow him to vote. The
receptionist did not identify Mxdorf as the enploye making the request.
Mawhi nney discussed the request with the Union and County observers and
agreenment was reached that the voting period would be extended until 10:15 a.m
The receptionist telephonically advised Mxdorf that a fifteen ninute
extension had been granted. M xdorf did not advise the receptionist that a
fifteen mnute extension would not be sufficient to allow himto vote because
of his 10:00 a.m hearing. Mxdorf's hearing did not conclude until 10:40 a.m
and M xdorf did not vote.

8. Dan Ferguson was an enploye eligible to vote in the election. At
approximately 9:40 a.m on June 4, 1990, a co-worker called Ferguson at his
home to ask if he intended to vote. Ferguson responded by indicating that he
had forgotten the election was being conducted that day. Ferguson further
i ndi cated that because both of his cars were not operating that day, he would
be unable to vote. Ferguson did not vote in the election.

9. Cerald Mallach was a County enploye eligible to vote in the election
on June 4, 1990. Mallach was present in the Human Services Building at
approximately 8:00 a.m but decided not to vote at that tine believing his work
responsibilities that nmorning would allow him to vote near the end of the
voting peri od. Mal | ach's job responsibilities that norning did not allow him
to cast a ballot prior to 10:00 a.m At approximately 10:15 a.m Mllach
conpl eted an assessnment of a client and proceeded to the election site in the
hopes that he would be allowed to vote. Shortly before Mallach arrived in the
New Conf erence Room Mawhi nney had cl osed the voting because the fifteen mnute
extension referenced in Finding of Fact 7 had expired. When Mallach entered
the New Conference Room Mawhi nney advised him the polls were closed and that
he would not be allowed to vote. Mallach did not vote in the election.

10. Maryanne Wiland voted during the June 4, 1990 election and her
bal | ot was chal | enged by the County based upon the County's belief that Wil and
was a supervisor and thus ineligible to vote. After the voting period had
ended, Mawhi nney proceeded to count the ballots cast in the election and she
then executed a tally sheet which reflected the following result.

1. ELI G BLE TO VOTE 38

n

BALLOTS CAST
(includes all ballots)

BALLOTS CHALLENGED

IR

BALLOTS VA D
BALLOTS BLANK

o ok w

VALI D BALLOT COUNTED
(Total ballots cast mnus chall enged
ballots, void ballots, and bl ank
bal | ot s) 31
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7.

BALLOTS CAST FCR W COUNCI L 40,
AFSCVE, AFL-CI O 16

BALLOTS CAST FOR NO REPRESENTATI ON 15

Bernfeld and Mueller signed the tally sheet and received a copy of sane.

Bernfel d advi sed Mawhi nney that AFSCME concurred with the County's chal |l enge of
Wiland' s ballot. On June 6, 1990 the County advised the Comm ssion by letter
dated June 5, 1990 that the County was withdrawing its challenge to Wiland's

bal | ot .

behal f of AFSCME which was notarized and stated in pertinent part:

I have received Victor Myer's letter dated June 5,
1990 and Peter Davis' dated June 7, regarding the
matter cited above.

We do not concur with Jefferson County's request that
Ms. Weiland' s ballot be counted.

It is the Union's position that the County cannot
withdraw its challenge to the Wiland ballot. The
County vigorously objected to the eligibility of
Ms. Weiland at and prior to the election. The Union
objected to her eligibility at the conclusion of the
el ection. W believe that said ballot should not be
counted and that the Union should be promptly certified
as the collective bargaining representative for the
bargai ning unit involved in this matter.

If the Commission should allow the County to wthdraw
its challenge, please be advised that the Union
continues to maintain its challenge to the Wiland
bal | ot . It is our position that M. Wiland was
ineligible to vote in the election for a variety of
statutory reasons and that her vote should not be
count ed.

Finally, if the Conmission allows the County to
withdraw its challenge to Ms. Wiland's ballot and if
the Conmmission determnes that Ms. Weiland is eligible
to vote and if Ms. Wiland cast a valid ballot against
representation, please consider this letter to be our
objection to the election pursuant to the Wsconsin
Adm ni strative Code, Rules of Enploynment Relations
Conmi ssion, Chapter ERB 11. It is our position that
certain inproper election related activity affected the
election results. Such activity included, but was not
limted to:

1. During the pendency of the representation
election, the County altered the status quo by
uni l aterally changi ng the I ongstandi ng work schedul e of
enployees who were eligible to vote in the
representation el ection.

2. A letter, which included naterial prepared
by Jefferson County, was circulated to eligible voters
on or about May 30, 1990 by an enpl oyee, Tony Mennenga,
who was also eligible to vote In the representation
election. Said letter threatened the | oss of benefits
if enployees chose to be represented, inplied that
negotiations with the County would be a futile process,
and was ot herwi se i nproper.

It is our position that these factors served to
intimdate, interfere with, and coerce enpl oyees in the
exercise of their rights and, as such, inproperly
affected the outcone of the el ection.

Bernfeld mailed a copy of this letter to the County.

11.

which was signed by 16 County enployes who were eligible

el ecti on.

On June 11, 1990, the Commi ssion received a letter from Bernfeld on

On June 11, 1990, the Commi ssion received the follow ng docunent

to vote in the

The document was notarized and one of the signatories mailed a copy
to AFSCME on June 12, 1990 which copy was received by AFSCVE on June 13, 1990.

June 7, 1990
TO WHOM | T MAY CONCERN:

There are nany enployees of Jefferson County Human
Services that have concerns about the recent nove to
uni oni ze. This letter is to officially file an
objection to the conduct of the election. Thi s
objection is based on the foll ow ng:
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By letter da

- Eligibility of potential voting enployes has
remai ned uncertain throughout the process,
preventing all potential voters being provided
information as to their options.

- Informational rmailings throughout the process

were inconsistent and at times selective
including those regarding union neeting tines
and places, information sharing and nost

significantly voting tinme, date and pl ace.

- The vote is not representative of the enployees
because no all owance was made for illness, court
heari ngs, ext ended appoi nt ment s or ot her
unavoi dable conflicts, possibly due to limted
voting tine.

In light of the above we respectfully request the
opportunity for all pre-determned eligible enployees
to participate in a re-vote. Thank you for your tinely
consi derat i on.

ted June 11, 1990, the Conmi ssion served AFSCME and the County with

a copy of the docunent.
12. On June 11, 1990, the Commission received the follow ng docunent
from enploye Dan Ferguson. The docunent was not notarized nor did Ferguson

mai |l a copy

Fer guson was

By a letter

with a copy
13.

1990 el ectio

t o AFSCME.

W sconsi n Enpl oynent Rel ati ons Conmi ssi on
P. O Box 7870
Madi son, W 53707-7870

June 10, 1990
TO WHOM | T MAY CONCERN

Because of car problens | was unable to vote on the
vote to unionize.

I work nights and weekends and needed to nmake a
separate trip to vote, one of our cars was out of
conmm ssion and the wife needed the other to get to
wor k.

I understand several ot her enpl oyees  had
probl ems voti ng. If at all possible | would like to
see a new vote.

| have not nmade up ny mind 100% either way but
would like to vote on this inportant issue.

al so a signatory to the docunent set forth in Finding of Fact 11.
dated June 11, 1990, the Conmi ssion served AFSCME and the County

of the docunment received from M. Ferguson.

On June 13, 1990, the Comm ssion received the follow ng docunent
from enpl oye Beverly Marten, who had voted by absentee ballot in the June 4,

n:
June 11, 1990

W sconsi n Enpl oynent Rel ati ons Conmi ssi on
P. 0. Box 7870
Madi son, W 53707-7870

To whomit may concern:

As a Jefferson County Human Services enployee; | amin
favor of a revote regarding unionization at Jefferson
County Human Servi ces.

| believe there needs to be clarification regarding the
eligibility to vote before voting occurs. There were
several people unable to vote due to work obligations
or illness that should also have the right to cast a
vote. | (sic) seens there needs to be (sic) provision
made for all eligible voters to be heard.

| hope this will be taken into consideration.

Thank you.

-10-
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14. By letter dated July 13, 1990, the Comm ssion advised the County and
AFSCMVE that it would proceed to deternine whether Maryanne Wil and was eligible
to vote in the election and thus whether her ballot should be opened and
count ed. By letter dated August 2, 1990, the Conmission confirmed to the
County and AFSCME that hearing would also be conducted as to the objections
filed by AFSCVE and County enpl oyes.

15. The Head Start Program operated by the County at the time of the
instant election was organized as indicated on the chart attached hereto as
Appendix A. At the time of the election, Maryanne Wil and was enployed by the
County Human Services Departnment in the Head Start Program as the Parent
I nvol venent / Soci al Services Coordi nator and her imedi ate supervisor was Head
Start Director Ristow. The job description for Wiland s position, which she
has held for the past five years, is as follows:

PARENT | NVOLVEMENT/ SOCI AL SERVI CES COCRDI NATOR
QUALI FI CATI ONS:

Bachelor's degree in Social Wrk and one year
experience working with low incone famlies preferred.
O background in Social Services work, or famliarity
with Comunity Agencies and their staff as well as a
famliarity with the Conmmunity in which Head Start
famlies reside. O sufficient work experience to
becone familiar with the Community's service providers
in a short period of tine.

Experience as a group facilitator for parent or support
gr oups.

Valid Wsconsin driver's license, and access to a
vehi cl e.

Red Cross First Aid Certification or wllingness to
obtain such certification within the first six nonths
of enpl oynent.

An initial health exam nation including a tuberculin
test or chest x-ray certifying person is free of
comuni cabl e di seases nust be conpleted in the first
nmont h of enpl oynent.

Have no prior convictions of child abuse or crines
agai nst sexual morality involving children.

RESPONSI BI LI Tl ES:

1. Coor di nat es staff in i mpl emrent ati on of
appropriate parent participation in Head Start
Program as outlined by the 70.2 Mandate.
Effective parent participation is defined as the
fol | owi ng:

1. Encouraging parents to participate in the
process of of (sic) naking decisions about
the nature and operation of the program

2. Encouragi ng participation in the classroom
by the parents as pai d enpl oyees,
vol unt eers, or observers.

3. Encour ages activities for which the
parents have hel ped to devel op.

4. Encouraging parents to work wth their
children in cooperation with the staff of
the Center.

2. Manages Agency Recruitnment Program to recruit

bot h handi capped and non-handi capped children to
i ncl ude appearances on local talk shows, witing
newspaper articles, and neeting wth other
community agencies to inform them about Head
Start.

3. Is in charge of seeing that nonthly center
conm ttee neetings take place. Wrks to devel op
an agenda for the nmonthly neetings. Facilitates
parent participation in the neetings.

4. Makes parents aware of comunity resources by

providing a social services directory which is
updat ed as needed.
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5. Presents a parenting curriculum to groups of
parents at |east once per school year.

6. Coor di nat es t he conpl eti on of enrol | nent
information and fanily assessnents.

7. Adheres to the laws for the reporting of child
abuse and negl ect.

8. Responsi bl e for supervision of the docunentation
and rmaintenance of up-to-date famly records
within the Parent |nvolvenment and Social Service
Component s.

9. Identifies social services needs of famlies and
provides referrals for appropriate counseling if
necessary.

10. I's responsible for setting goals for famlies in
the individual service plan based on information
gathered fromthe fam |y needs assessnent.

11. Provides followup to assure delivery of needed
assistance to families of the Head Start
Program

12. Meets with teaching staff as needed to inform
teachers of home environnent factors that may
have an inpact on the classroom behavior of
children enrolled in the program

13. Coor di nat es par ent vol unt eers, and pl ans
training sessions to orient parents to the Head
Start Program

14. Arranges training for parents and staff in the
Soci al Servi ces and Par ent I nvol venent
Conponent . Schedul es workshops that parents
have request ed.

15. Revi ses conponent plans for Parent |nvolvenent
and Social Services conponents annually, wth
the participation of parents.

16. Serves as a technical assistant to Policy
Counci |l in performng annual self-assessnent.

17. Arranges transportation and support when parent
requests, to use conmmunity resources.

18. Belongs to the Jefferson County Coordinating
Counci | of Human Servi ces.

19. Submits articles to the nonthly Head Start
newspaper .

20. | mpl ements i nprovenents of itens addressed from
annual self-assessnent.

21. Assists in assignnment of children to teachers as
wel |l as preparation of bus routes.

22. At t ends and contributes to weekly st af f
neet i ngs.

23. Meet s weekl y with Di rector, and
Educati on/ Speci al Needs Coordi nator. Submits a
nonthly report to the director of conponent
activities and status reports to the Regional
Ofice as requested by the Director.

24, Is responsible for being aware of personal
policies, job descriptions, and program plans,
and observing them

25. WIl take problens and concerns to relevant
supervisor; i.e. Director in a tinely fashion.

26. WIl perform other duties as assigned by the
Director.

Weiland has a bachelor's degree in crimnal justice. When fulfilling her

responsibilities

Head Start

regarding the recruitment and enrollment of famlies in the
Program Wiland reviews a famly's application, neets with the
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famly, evaluates the famly's needs against federal eligibility qguidelines,

and determ nes whether the famly will be allowed to enroll in the program

Wien fulfilling her responsibilities to organize the transportation of Head
Start students, Wiland organi zes eight bus routes and directs the work of the
four Head Start bus drivers who drive the routes each day. Wil and' s
i ndependent authority to discipline is limted to the issuance of verbal
warnings which are not recorded in the enploye' s personnel file. In 1988,

Weiland played a role in the dismssal of a probationary bus driver who was
termi nated based upon parental conplaints, sone of which were expressed
directly to R stow and others of which Wiland relayed to R stow After
review ng the conplaints, Ristow advised Wiland that she intended to term nate
the driver's enpl oynent. Weiland concurred with Ristow s decision and Ristow
proceeded to ternminate the enpl oye. Wen another Head Start enpl oye received a
witten reprinmand, R stow consulted with Wiland before Ristow drafted the
witten reprimand and net with the enploye. Wiland has the authority to send
a driver hone if the driver were not in a condition to work but would nornally
consult with Ri stow before taking such action. Bus drivers who are unable to
work due to illness call R stow to advise her of their absence and R stow
arranges for substitute drivers to be available. Wien Ri stow eval uates bus
drivers, she nmeets with Wiland to discuss the content of the witten
evaluation. Ristow then drafts the evaluation and R stow and Wil and then neet
with the enploye to review the evaluation. Ristow also involves Wiland in the
evaluation of the two clerical enployes in the same manner as with the bus

drivers. Ristow is the day-to-day supervisor of the clerical enployes,
although if Wiland observed or becane aware of a problem with the work
performance of a clerical enploye she would relay that concern to R stow. In

Cct ober, 1989, Wiland participated in the interview process which ultimtely
produced the hiring of the incunbent Education/Special Needs Coordinator. As
with the hiring of bus drivers, Wiland was one of four menbers of the
interview panel and had the opportunity to ask questions of the applicants.
The applicant that Wiland recommended be hired was not ultimately offered the
position by the County.

16. County participation in the Head Start Program is approved on a
year-to-year basis. The County has operated a Head Start Program on a
continuous basis since 1976. During the sumrer of 1989, the County becane
aware that Head Start staff were eligible for unenpl oynment benefits during the
sunmer . Federal funding of the Head Start Program did not include nonies
sufficient to pay unenpl oynent benefits to the Head Start staff. In Septenber,
1989, the County Board of Supervisors defeated a resolution which authorized
expenditure of County funds to pay unenployment benefits during the upcom ng
sunmmer . Following the County Board action, the County Human Services Board
began exploring the possibility of having the Head Start Program operated by a
different entity who would not be obligated to pay unenploynment conpensation
benefits and therefore could maintain the Head Start Program at its existing
| evel of services fromthe existing federal funding level. In April, 1990, the
County Human Services Board advised the federal government that the County
woul d no | onger operate the Head Start Program unless additional federal funds
were provided to cover unenploynent conpensation liability. On or about My 3,
1990, the federal governnent advised the County that it would not increase
funding to cover unenployment conpensation liability and further, that if the
County wished to end its role as the grantee of the Head Start Program the
County should so advise the federal governnent. On May 31, 1990, the County
Human Services Board net and voted that the County would not continue to
adm nister the Head Start Program without a permanent increase in the federal
funding to cover wunenploynent conpensation liability, but that the County
should continue to admnister the program until a new grantee agency is
sel ect ed. On June 4, 1990, the instant election was conducted. On June 12,
1990 the entire County board accepted the decision of the Human Services Board.
County operation of the Head Start Program was schedul ed to cease on or about
Novenber 1, 1990.

On the basis of the above and foregoing Findings of Fact, the Conmi ssion
nmakes and i ssues the follow ng

CONCLUSI ONS OF LAW

1. As of June 4, 1990, Maryanne Wil and was a tenporary enploye and thus
ineligible to vote in this election.

2. No valid basis exists upon which to conclude that a new election
shoul d be conducted herein.

On the basis of the above and foregoing Findings of Fact and Concl usions
of Law, the Conmi ssion makes and issues the follow ng

CERTI FI CATI ON OF REPRESENTATI VE 1/

By virtue of and pursuant to the power vested in the Wsconsin Enpl oynment
Rel ati ons Conmi ssion by Sec. 111.70(4)(d)3, Stats., it is hereby certified that
the required nunmber of eligible enployes of Jefferson County who cast their
bal l ots have sel ected Wsconsin Council 40, AFSCME, AFL-CIO as their collective
bargai ni ng representative; and Wsconsin Council 40, AFSCME, AFL-CIOis now the
exclusive «collective bargaining representative of all enployes in the
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col | ective

(See Footnote 1/ on Page 16)
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1/

Not e:

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon all
parties under s. 227.48. If a rehearing is requested under s. 227.49,

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and

the service date of a judicial review petition is the date of actual

recei pt by the Court and placenent in the nmail to the Conmi ssion.

bargaining unit consisting of all regular full-tine and regular part-tine
prof essional enployes of the Jefferson County Human Services Departnent,
excl udi ng supervi sory, managerial and confidential enployes.

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 5th day of March, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chalrnman
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Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner
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JEFFERSON COUNTY ( HUVAN SERVI CES DEPARTMENT)

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS
OF LAW AND CERTI FI CATI ON OF REPRESENTATI VE

POSI TI ONS CF THE PARTI ES

AFSCVE

AFSCVE sunmmari zes its position in this matter as foll ows:

St atenent of Position

This case maintains of (sic) nyriad of issues. It is the

| f

Union's position that the County cannot withdraw its
challenge to the Wiland ballot. The Union joined with
the County's challenge at the conclusion of the
el ecti on. Gven the parties' agreenent that Wil and
was not eligible to vote, the Commission should
finalize the results of the election by certifying the
Uni on as the bargai ning representative.

the Commission allows the County to wthdraw its

challenge, it remains the Union's position that
Ms. Weiland was not eligible to vote in the election.
W assert that she did not have an expectation of
continued enploynent with the County. Prior to the
election the County clearly enunciated that it would
not continue its Head Start operation and it was
actively preparing to transfer the Program to another
grant ee agency.

Even if the Commi ssion were to find that the i nmnent end of

The

the Program should not prevent the Wiland vote, it is
our view that she was ineligible to vote on other
grounds. W believe that the record denonstrates that
the position held by Weiland is supervisory and is not
prof essional in nature. The record also establishes
that although the Program was operated by the County's
Hurman Services Department, it naintai ned an i ndependent
identity. In our view, Wiland did not have a
community of interest with the professional enployees
of the Departnent.

Commi ssion received several docunents from County
enpl oyes relating to the conduct of the election. It
appears that additional objections to the election were
rai sed during the course of the hearing in this matter.

It is the Union's position that said enpl oyees are not
a party in this proceeding. They have no standing in
this matter. Their objections should not be considered
by the Conmmi ssion. They should not have been permtted
to appear and participate in any aspect of this
pr oceedi ng.

However, even if the Conmission considers their sundry

objections, it is our viewthat they are without nerit.
Moreover, these objections, if considered by the
Conmi ssion, were not properly served upon the Union.

I ndeed, the letter from Ferguson, was not served upon
any party. They should all be di sm ssed.

The County did not file any objections to the conduct of the

election or conduct affecting the results of the
el ection. The Union filed <certain conditional
objections to the election. These objections contest
certain conduct that may have affected the outconme of
the el ection. However, we only wish to proceed wth
these objections, if, and only if, the Conm ssion
allows the County to withdraw it (sic) challenge to the
Weiland ballot and if the Conmission determnes that
Ms. Weiland was eligible to vote and if Wiland cast a
valid ballot agai nst representation. | f such
conditions are fully nmet we then request that the
Conmi ssion order a new election on the basis of such
i mproper conduct .

More specifically, AFSCME argues that the Commission shoul d
certify AFSCME as the collective bargaining representative because AFSCVE

concurred
el ecti on.

i medi atel y

in the County's challenge of Wiland's ballot on the date of the

AFSCME asserts that the County should not be allowed to withdraw its
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chal | enge for what AFSCME describes as "obvi ous opportunistic reasons”.

If the County is permitted to withdraw its challenge to the Wiland
bal | ot, AFSCVE asserts that Wiland was not eligible to vote in the election
because it was apparent as of May 3, 1990, that the County would no |onger
operate the Head Start Program Thus, in AFSCME s view, as of the June 4, 1990
election, Wiland lacked a reasonable expectation of continued County
enpl oynent and therefore was a tenporary enploye ineligible to vote in the
el ection.

Should it be concluded that Wiland was not a temporary enploye, AFSCMVE
argues that she was ineligible to vote because she was a supervisory enploye.
AFSCMVE asserts that Weiland was the direct supervisor of four bus drivers and
al so exercised certain supervisory authority over two clerical enployes.
AFSCVE contends that Wiland did not act as a |eadworker but was primarily
engaged in supervision of these enployes. AFSCME argues that Wiland had the
authority to effectively recomrend the hiring and discipline of enployes and
was also actively participating in annual evaluations of certain enployes.
Gven the foregoing, AFSCVME asserts that Wiland was a supervisory enploye
ineligible to vote in the election.

AFSCME next argues that Wiland was not a professional enploye within the
meani ng of Sec. 111.70(1)(L), Stats. and thus was ineligible to vote in the

election. In this regard, AFSCME asserts that Wiland' s function involved the
routine administrative application of federal guidelines and thus did not
i nvol ve a consi stent exercise of independent judgnment. It notes that a college

degree is not required for the position and that Wiland has a bachelor's
degree in the unrelated field of crimnal justice. Lastly, AFSCME notes that
Wil and was paid substantially less than the other enployes the parties agreed
to be eligible to vote in the election. G ven the foregoing, AFSCME argues
that Weiland was not a professional enploye and thus was not eligible to vote.

In addition, AFSCME argues that even if Wiland is a professional
enpl oye, she lacked the requisite comunity of interest with other Human
Servi ces Department enployes to be included in the unit. AFSCME asserts that
there is infrequent contact between Wiland and ot her departnental enployes and
notes that Head Start Program enployes work different hours and have different
work schedules and fringe benefits than other Human Service Departnent
enpl oyes. G ven the independent functioning of the Head Start Program and the
other foregoing factors, AFSCME contends that Wiland's position was not
appropriately included in the collective bargaining unit herein.

As to the objections filed by 16 enployes, AFSCME asserts that the
enpl oyes are not a "party" who would have standing to file objections under
ERB 11.10 and thus that the objections filed by these enployes should be
di sm ssed. In support of its argunment, AFSCME cites Conmi ssion decisions in
United Community Services, Dec. Nos. 11281-C and 11282-C (WERC, 10/73) and
I AFF, Local 247, Dec. No. 14553-C (Yaeger, 1/77; aff'd by operation of |aw,

(VERC, 1/77). AFSCME also cites decisions of the NLRB which it asserts
establish that the Board does not consider individual enployes to be "parties"
to representation proceedi ngs. AFSCME notes that at present the Commi ssion

does not allow individual enployes to file wunit clarification petitions.

AFSCVE questions what policy would produce a different result in an election
proceedings. |f enployes have "party" status, AFSCME notes that many questions
are raised as to the enploye's role in Conm ssion el ection proceedi ngs. AFSCVE
asks whether enployes would have an independent right to participate in the
el ection process as observers or in the resolution of eligibility disputes.

| ndeed, AFSCME questions whether non-enploye citizens mght not legitinmtely
assert an interest in the election proceedings equal to those of enployes and
thus also becone a "party". AFSCME contends that "The possibilities, and the
calamties, are endless" if the Conmission were to grant "party" status to the
enpl oyes herein. AFSCME asserts that the only sensible approach is to define
the parties to this dispute as the I abor organization and munici pal enpl oyer.

AFSCMVE contends that the objecting enployes nake no claim that the County
favored the Union or that AFSCME is a "Conpany Union." AFSCME argues that the
spokesperson for the objecting enployes is using the objection proceeding

"solely to further his campaign to defeat the Union - to engage in 'Union
bashi ng' . "
AFSCVME next contends that the objections were not tinely filed. It

argues that neither document received by the Commi ssion on June 11, 1990 was
timely served upon AFSCME or the County.

AFSCMVE further contends that the objections filed by the enployes |ack
merit. As to the claimthat:

Eligibility of potential voting enployees has remained
uncertain throughout the process, preventing all
potential voters being provided information as to their
opti ons.

AFSCME asserts that the identity of the eligible enployes was established

pursuant to standard Comm ssion procedure and that any enploye or any nenber of
the public could have access to said information. AFSCME contends that it is
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al so clear that enployes were aware of the election because the County posted
the Commssion's official Notices and because both AFSCME and the County
advised the enployes independently of the election. AFSCVE notes that no
enpl oye testified at hearing that they were unaware of the election or their
right to vote, and further that no enploye asserted they were unaware of the
date, tinme and place of the election.

As to the objection that:

| nf or mat i onal mai | i ngs t hr oughout t he process wer e
inconsistent and a time selective including those
regarding union neetings, union neeting tines and
pl aces, information sharing and nostly significantly
voting tine, date, and pl ace.

AFSCMVE characterizes this contention as "frankly absurd." AFSCME argues that
neither it nor the County has any obligation to distribute information to any
one or everyone. AFSCME asserts that it may in its own discretion target
information literature to any one it chooses. 1In any event, AFSCME argues that
the objectors failed to denpnstrate any evi dence of inconsistency.

As to the objectors' claimthat:

the vote is not representative of the enployees because no
all onance was nmade for illness, court hearings,
ext ended appoi ntnents or other unavoidable conflicts,
possibly due to limted voting time.

AFSCVE contends that the election result clearly was "representative of the
enpl oyees." AFSCME notes that nore than 80% of the eligible enployes voted and
contends the date and time of the election were chosen to maxinize the
opportunity for enployes to vote. AFSCME argues that allowance was nade for
"unavoi dable conflicts." AFSCME points out that enploye Marten voted by
absentee ballot; that enploye Mxdorf was unable to vote because of his own
m sunderstanding as to the voting site; that enploye Mllach was unable to vote
because he miscalculated his work schedule; and that enploye Ferguson did not
vote because he did not remenber that the election was being conducted on the
date in question.

As to the "contingent" objections which it has filed, AFSCME contends the
record anply supports its contention that the County changed enployes' work
schedul es during the pendency of the election and that said change operated to
"intimdate and coerce enpl oyees".

As to the second AFSCME objection, it asserts that the distribution of
the Tony Mennenga letter, even if the County played no role therein, tainted
the laboratory conditions necessary for a free election. AFSCME asserts that
the letter's content created a coercive atnosphere and notes that the County
made no attenpt to di savow Mennenga's prophecy. AFSCME further argues that the
NLRB has found simlar conduct to have interfered with the exercise of enploye
free choi ce.

G ven the foregoing, AFSCME asserts that its objections are neritorious
and warrant direction of a new election should the Conm ssion reject AFSCVE s
various argunents for certifying the result based on Weiland's ineligibility.

The County

The County contends that there are two broad issues presented in this
pr oceedi ng: (1) should the vote of Wiland be counted; and (2), should the
contingent conplaints of AFSCME considered, and if considered, do these
conplaints have nerit? The County asserts that these questions should be
answered yes and no in the order stated.

As to the issue of Wiland s supervisory status, the County asserts that
while Wiland has limted authority over bus driver and clerical enployes,
Wil and does not exercise her authority and responsibility in a sufficiently
i ndependent nanner to be deemed a supervisory enploye. The County contends
that Weiland's role in the evaluation, hiring, and discipline of enployes
occurs in conjunction with the involvenent of Ristow, Wiland s supervisor.
The County notes that there would be five levels of supervision over the
enployes in question if Wiland is found to be a supervisory enploye. Thus,
the County contends that Wiland's position is not supervisory.

As to AFSCME s assertion that Wiland should not be included in the
bargai ning unit because she lacks a comunity of interest with other enployes,
the County argues that Wiland's function provides her with duties simlar to
those of other Hunman Services enployes and further notes that Wiland had
regul ar professional contacts wth other Human Services enployes when
performng her duties. Thus, the County asserts that Wiland clearly possesses
sufficient conmunity of interest to be included with other Human Services
Depart nent enpl oyes.

As to the AFSCME argunent that Weiland is not a professional enploye, the
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County notes that requiring a college degree is not a precondition for
prof essional status and further argues that a degree is not required for nany
if not nost of the County social worker positions included in the bargaining
unit.

As to the AFSCME argunent that Weiland did not possess an expectation of
continued enploynent, the County argues that it was not until June 12, 1990
that the County determined that it would not operate the Head Start Program
beyond Novenmber 1, 1990. Citing Miscoda Solid Waste Conmi ssion, Dec. No. 26664
(WERC, 10/90), the County argues that the uncertainty which existed as of the
date of election as to whether funding for the Head Start Program woul d
continue to be provided by the County is insufficient to support a conclusion
that Wiland then |acked a reasonable expectation of continued enploynent.
Gven the foregoing, the County argues that Wiland was a regular full-tine
prof essi onal enpl oye who possessed a continuing expectation of enploynment at
the time of the election.

As to AFSCVE s contention that a change in work schedule would warrant a
new el ection, the County asserts that nanagenent had |ong reserved the right to
requi re enployes to work during a "four-day weekend" and had al so reserved the
right to change work schedul es should the need arise. The County argues that
in this instance, the change in question was first contenplated in Novenber,
1989 and that the neno to enployes referencing the possible change was prepared
prior to Christmas 1989. The County contends that the first time it had
certain know edge of the organizational activity was upon receipt of Bernfeld's
March 9, 1990 letter. The County thus asserts that the change in hours was
under consideration prior to any certain knowl edge by the County that
organi zational efforts were occurring and further, that the change cannot be
viewed as retaliatory inasnuch as the County had no know edge as to whether the
enpl oyes affected were supportive of union organization.

As to the Mennenga letter, the County notes that it had no role in the
distribution of same. Thus, the County asserts that distribution of the meno
does not provide a basis for a new el ection.

Lastly, as to the question of the objections filed by enployes, the
County argues that pursuant to Sec. 227.44(2)(m Stats., the individual
enpl oyes acquired party status because the questions raised in their objection
clearly affect "substantial interests" of the enployes. Thus, the County
argues that it was proper to allow these enployes to present evidence and
argument at heari ng.

Gven the foregoing, the County asserts that the Conmm ssion should
proceed to open Weiland's ballot and certify the election results.

oj ecting Enpl oyes

The enployes represented at hearing by M. Frank DeStefano urge the

Conmi ssion to direct another election in this nmatter. They argue that a new
election will provide the nobst accurate representative determnation by the
enpl oyes as to the question of union representation. They contend that the

eligibility of all voters should be determned prior to the new election. The
enpl oyes note that should Wiland be determned eligible to vote, and her
bal | ot counted, the identity of her choice will not be protected as it would be
in a new el ection.

G ven the foregoing, the objecting enployes ask that a new election be
conduct ed.

DI SCUSSI ON

W commence our consideration of this case with the question of what
di sposition should be nade of Wiland' s challenged ballot. Because we concl ude
that Weiland had becone a tenporary enploye by the June 4 election date, we
have determ ned that she was therefore ineligible to vote and her ballot wll
not be counted.

Tenporary enployes lack a reasonable expectation of conti nued
enmpl oynent. 2/ Their tentative enploynent status deprives them of the
requisite interest possessed by regular full-time and regular part-tine
enpl oyes as to the question of whether regular enployes should be represented
by a union. 3/ Here, as detailed in Finding of Fact 16, by June 4, 1990, the
County's Human Services Board had in effect determned that the County would

2/ Mani t owoc County, Dec. No. 15250-B, (WERC, 9/77).

3/ Pittsville School District, Dec. No. 21806 (WERC, 6/84).
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cease to operate the Head Start Program as of approximately Novenber 1, 1990.
Gven the County Board's refusal in Septenber 1989 to operate the Program
wi t hout permanent additional federal funding and the federal government's My
1990 refusal to provide such funding, the possibility that the full County
Board might change its mnd and continue the Program did not provide Wil and
with a reasonable expectation of continued enploynent as of the June 4
el ecti on.

The County correctly cites Miscoda Solid Waste Conmission for the
proposition that wuncertainty as the continued operation of a program or
facility does not deprive enployes of a reasonable expectation of continued
enpl oynent . However, here, the facts denonstrate that there was nore than
uncertainty as to the continued operation of the Head Start Program By
June 4, 1990, it was quite likely that the Program would end. Thus, Miscoda is
not inconsistent with our result herein.

Havi ng concluded that Wiland's ballot will not be counted, Finding of
Fact 10 reflects that AFSCME received a majority of valid ballots cast. Thus,
AFSCME is entitled to be certified as the bargaining representative unless the
concerns raised by individual County enployes warrant conduct of a new
election. W turn to a consideration of that question.

AFSCMVE has argued that an individual enploye(s) is not a "party" who can
file objections under ERB 11.10. 4/ AFSCME al so argues that the objections
timely received by the Commi ssion were not properly filed because the enpl oyes
did not conply wth the provision of ERB 11.10(2). W need not dispose of
these AFSCME argunents because even assuming the enployes in question had
standing to file those objections which we tinely received, and further
assumng that in other respects there was material conpliance with ERB 11.10,
t he objections woul d not warrant the conduct of a new el ection.

As to the alleged uncertainty regarding the eligibility of enployes to
vote, the record establishes that on April 19, 1990, the Comm ssion received an
eligibility list consisting of 37 enployes and an agreenent that two additional
enpl oyes, Lemanski and Wiland, could vote subject to the right of AFSCVE or
the County to chall enge whether their ballots should be counted. On or before
May 7, 1990, AFSCME and the County agreed to nodify the eligibility list by
deleting one enploye. The list was refined again in md-May to add two newy
hired enpl oyes. Thirty-three of the forty enployes who it had been agreed
could vote did so. Under these circunstances, we fail to see any uncertainty
as to eligibility which woul d warrant a new el ection.

As to the concern that all enployes did not have the sane access to the
sane canpaign information, we initially note that in a representation el ection,
it is first and forenost the individual enploye's decision as to whether and
how he or she will becone inforned as to choices to be nmade. Neither union nor
enpl oyer have an obligation under the law to educate enployes as to the
advant ages and/ or di sadvantages of union representation. Were unions chose to
canpaign, they are not obligated to provide enployes with equal access to
information. The record herein denonstrates that through the efforts of AFSCME
and individual enployes, enployes had ample and roughly equal access to
canpai gn infornmation. However, even if that were not the case, we would
nonet hel ess reject this objection as being the basis for a new el ection.

As to the issue of enploye notice of the time, date and |ocation of the

4/ ERB 11.10 provi des:

ERB 11.10 njections to election. (1) FILING FORM
COPIES. Wthin 5 days after the tally of ballots has
been furni shed, any party may file with the conmi ssion
objections to the conduct of the election or conduct
affecting the results of the election. Such objections
shall be in witing and shall contain a brief statenent
of facts wupon which the objections are based. An
original and 5 copies of such objections shall be
signed and filed with the commission, the original
bei ng sworn to.

(2) SERVICE ON OTHER PARTIES. The party filing such
objections shall at the same tinme serve a copy upon
each of the other parties.

Under ERB 3.05, which is applicable to elections
conducted by the Commission wunder the Wsconsin
Enpl oynent Peace Act and simlar in pertinent part to
its Minicipal Enploynent Relations Act counterpart
ERB 11.10, we concluded in United Community Servi ces,
Dec. No. 11281-C (VERC, 10/ 73) t hat there are
circunstances in which individual enployes have party
status to file objections.
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election, it is clear that our Notices which contained that information were
posted by the County. Thirty-three of forty enployes voted. Thus we are
satisfied that the enpl oyes were provided with sufficient opportunity to inform
thenselves as to the tine, date and | ocation of the election.

Equally unpersuasive is the contention that the vote was not
representative because voting procedures did not accommobdate voter conflicts.
Again, thirty-three of forty enployes voted. As detailed in the Findings of
Fact, enployes M xdorf, Ferguson and Mallach all had the opportunity to vote
but made decisions which prevented them from taking advantage of that
opportunity. M xdorf was confused about the voting site, sought and received
an extension of the voting period and failed to advise anyone that the
extension would not be sufficient to allow him to vote. Fer guson forgot.
Mal | ach chose to wait until the end of the voting period instead of voting when
the polls opened. Thus, we reject this contention as well.

Gven the foregoing, we have certified AFSCVME as the collective
bar gai ni ng representati ve.

Dated at Madi son, Wsconsin this 5th day of March, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chairnman

Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner
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