STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

THOVAS E. REPI SCHAK,

Conpl ai nant,
: Case 1
VS. : No. 43992 Ce-2101
: Deci sion No. 26497-B
M LWAUKEE PQOLI CE ASSQOCI ATI ON,
Bl LL KRUEGER and KENNETH MJURRAY,

Respondent s.

Appear ances:
M. Thomas E. Repischak, W73 S10626 Muskego Dam Drive, Miskego,
W sconsin 53150, appearing pro se.
Adel man, Adelman and Miurray, S.C., Attorneys at Law, by M. Laurie A
Eggert, 1840 North Farwell Street, M Iwaukee, Wsconsin 53202,
appearing on behal f of Respondents.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

M. Thomas E. Repischak, on May 9, 1990, filed a conplaint of prohibited
practices with the Wsconsin Enploynment Relations Conmssion against the
M | waukee Police Association, Bill Krueger and Kenneth Mirray. On My 24,
1990, the Conmmi ssion appointed Dennis P. MG Iligan, a nmenber of its staff, to
act as Examiner in the matter. A hearing was scheduled for June 26, 1990 in
the MIlwaukee City Hall, MIwaukee, Wsconsin; and subsequently postponed to
August 22, 1990, also in the Cty Hall, MIlwaukee, Wsconsin. On June 19,
1990, the Respondents filed an Answer, a Mtion to nake Mre Definite and
Certain, and a Mdtion to Disniss Conplaint as to Respondent Kenneth Miurray. On
July 12, 1990, Thonmas E. Repischak filed a Mdtion in Cpposition to Respondents'
Motion for Dismissal as to Respondent Kenneth Mirray. On July 13, 1990,
Thonmas E. Repischak filed a Mtion in Qpposition to Respondents' Mdtion for
More Definite and Certain Answer. On July 18, 1990, the Exam ner issued an
Order Denying Mdtion to Make Mire Definite and Certain and Denying Mtion to
Dismiss Conplaint as to Respondent Muirray. A hearing was conducted by the
undersi gned on August 22, 1990, in the MIlwaukee Gty Hall, 200 East Wlls
Street, MIwaukee, Wsconsin. The hearing was transcribed, and the Respondents
filed a brief on Cctober 15, 1990.

The Exam ner, having considered the evidence and argunent of the parties
and being fully advised in the premi ses, makes and files the follow ng Findings
of Fact, Conclusions of Law and Order.

FI NDI NGS OF FACT

1. Thonmas E. Repi schak, herein referred to as the Conplai nant, was at
all times material herein a municipal enploye wthin the neaning of
Sec. 111.70(1)(i), Stats., and was enployed by the Cty of MIwaukee as a
police officer.

2. Respondent M |waukee Police Association is a l|abor organization
within the neaning of Sec. 111.70(1)(h), Stats., and has its principal offices
at 1840 North Farwell Street, Suite 400, M V\.aukee, W sconsi n 53202. Bill
Krueger was President of the MIwaukee Police Association at the time of
Conpl ainant's request for legal representation over his recall to active duty
on the police departnent from duty disability retirement, and Kenneth Mirray
was the Association's Attorney; and both were its agents.

3. At all times material to this proceeding, Respondent M |waukee
Police Association has been the exclusive bargaining representative of certain
| aw enforcenment officers including the grievant in the enploy of the City of
M | waukee Pol i ce Departnment.

4. Respondent M | waukee Police Association and the Gty of MIwaukee
have been parties to a series of collective bargai ni ng agreenents, of which the
agreenent in effect during the period involved herein extended from January 1,
1987 to January 1, 1989. This agreement provides the follow ng provision
relevant to this natter:

ARTI CLE 7
GRI EVANCE AND ARBI TRATI ON PROCEDURE

1. GRI EVANCE PROCEDURE
A EFFECTI VE DATE
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Al grievances initiated after the execution date of this
Agreenment shall be processed under this Gievance Procedure.
Al grievances initiated prior to the execution date of this
Agreenment shall be processed in accordance with the sane
provisions as were provided for under the Gievance Procedure
in effect during the term of the 1985/1986 Agreement between
the Gty and the Association.

B. GRI EVANCES
1.

Differences involving the interpretation, appli-
cation or enforcenment of the provisions of this
Agreenent or the application of a rule or
regul ation of the MIwaukee Police Departnent
af fecting wages, hours, or conditions of enploy-
ment shall constitute a grievance under the
provisions set forth bel ow Matters of depart-
mental discipline involving application of the
rules or regulations of the MIlwaukee Police
Departrment which are not subject to appeal to
the Board of Fire and Police Conm ssioners,
shal | constitute a grievance under t he
af orement i oned provi si ons and matters of
departnental discipline involving application of
the rules or regulations of the Chief of Police
whi ch are subject to appeal to the Board of Fire
and Police Conm ssioners shall not constitute a
grievance under the aforenentioned provisions.
Matters invol ving approval of nedical (or
dental) insurance clains filed by an enployee,
or nedical (or dental) insurance clains filed by
an enployee on behalf of his/her dependents,
shall not constitute a grievance under the
af orement i oned provi si ons.

oligations of the GGty under Chapter 65,
Wsconsin Statutes, and any pension matter under
the exclusive jurisdiction or control of any
duly constituted pension board shall not
constitute a grievance wunder the provisions
af orement i oned.

5. Respondent M | waukee Police Association has a Constitution and By-
Laws which provides in nmaterial part:

6. 03

A. No menber of the Association shall at any tine
enploy legal counsel to start any action regarding
wages, hours and working conditions wthout first
notifying the Board of Trustees, by letter, and
receiving their approval. If this section is not
strictly adhered to, the Board nmay refuse all financial
aid and be relieved of all further responsibility.

A copy of the Constitution and By-Laws is taken to the nonthly nenbership
neetings which are open to all nmenbers of the Association. A copy is
distributed to every union steward, and is nmde available to nenbers upon
request.

6. Conpl ai nant was enployed as a Cty of MIwaukee Police Oficer until
he was awarded a duty disability pension in March of 1983. He renmined on duty
disability retirement until April 25, 1988, when the M Iwaukee Annuity and
Pensi on Board renoved him from his disability pension and recalled himto duty
on the MIwaukee Police Departnent. On April 26, 1988, Conplainant reported to
the M| waukee Police Admnistration Building whereupon he was assigned to the
Pol i ce Acadeny. While at the Acadeny, around 11:00 a.m, Conplainant called
the M Iwaukee Police Association and spoke with Bill Krueger. He asked the
Association to represent him in his appeal through the Enploye's Retirenent
System of the decision to recall him Krueger did not respond that the
Association and its lawers were too busy in interest arbitration proceedi ngs
to handle his case. Krueger also did not advise Conplainant to get his own
| awer, and that the cost of such |lawer would be paid by the Association
(since his dispute over the recall was a union natter).

7. Conpl ai nant al so spoke with Kenneth Murray on April 26, 1988. He
asked Murray if the MI|waukee Police Association would provide |egal represen-
tation for himto fight the recall. Mirray responded that if he wasn't tied up

in contract negotiations he would be able to sit down and counsel Conpl ai nant
regarding the matter. Mirray did not tell Conplainant that in his opinion the
Associ ation would pay for an attorney to fight the recall since it was a union
matter.
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8. At no tine naterial herein did Conplainant nmake a witten request of
the M| waukee Police Association or its Board of Trustees for permssion to
hire an attorney at the Association's expense to fight the aforesaid recall.

9. Thereafter, Conplainant hired John Fuchs to represent himin regard
to the recall. Sonetine in the latter part of 1989, Conplainant submitted a
bill of approximately $2,000 for legal services from said attorney to the
M | waukee Police Association for paynent. In response, the Association sent
Conplainant a letter informng himthat the Association would not pay for such
servi ces. The Association denied the request for payment of Conplainant's

attorney's fees because: one, the Association did not provide representation
for such matters; and two, the Conplainant did not nake a request in witing
for legal representation as required by the Association's By-Laws.

10. Except as noted in Finding of Fact 11 below, the MIwaukee Police
Association, at all tines material herein, has not represented anyone wth
respect to any issue relating to recall fromduty disability retirenent.

11. The M Iwaukee Police Association initially challenged the M| waukee
Police Chief's limted duty program through a prohibited practice conplaint
filed with the Wsconsin Enpl oynent Rel ations Conmmi ssion. After that chall enge
was unsuccessful, the Association, along with several other plaintiffs chosen
for standing, filed an action in the Grcuit Court of MIwaukee County for a
declaratory judgment and injunction regarding the authority of the Chief and
Cty of MIwaukee to unilaterally create a limted duty classification. The
purpose of the law suit was to determine whether or not limted duty existed
and whether the Gty of MIlwaukee and the Police Chief had the authority to
establish it wthout collective bargaining, rather than to determne if a
particular individual was eligible for a duty disability pension. The |law suit
al so raised the issue of how limted duty mght affect people who would apply
for disability retirenent or be called back from disability retirenent. The
Associ ation brought these actions to protect all its menbers, including the
Conpl ai nant, who might be affected by the Cty's unilateral inplenentation of
[imted duty.

12. The M Iwaukee Police Association has provided Conplainant wth
representation in other grievances since he was called back to duty as an
active enpl oye.

13. The M Iwaukee Police Association Executive Board established a
policy when the limted duty protocol was nodified by the Chief of Police.
Under said policy, people who were being returned from duty disability
retirement were told that the Association did not provide |egal representation
and would not pay any bills related to such representation. Such policy was
consistently applied for fourteen nonths before Conplainant nade his request
for legal representation.

14. The M| waukee Police Association's and its aforesaid agents'
handl i ng of Conplainant's request for |egal representation regarding his recall
tolimted duty fromdisability retirement was not arbitrary, discrimnatory or
in bad faith; and, the Association at all tines nmaterial herein fairly
represent ed Conpl ai nant .

Upon the basis of the foregoing Findings of Fact, the Exam ner makes and
files the follow ng

CONCLUSI ONS OF LAW

1. Respondents M | waukee Police Association and Bill Krueger net their
obligation to fairly represent Conplainant herein; and, therefore, said
Respondents did not conmt prohibited practices wthin the neaning of
Sec. 111.70(3)(b)1, Stats.

2. Respondent Kenneth Murray did not commit prohibited practices within
the nmeaning of Sec. 111.70(3)(c) Stats., by his actions herein.

Upon the basis of the foregoing Findings of Fact and Concl usions of Law,
t he Exam ner nakes and issues the foll ow ng

ORDER 1/

IT IS ORDERED that the Conplaint filed herein be, and the sane hereby is,
dismissed inits entirety.

Dated at Madi son, Wsconsin this 13th day of Decenber, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON
By

Dennis P. MG ITligan, Exam ner
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1/

Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion may aut horize a comm ssioner or exam ner to make

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a comm ssioner or examiner may file a witten
petition with the conmssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the conm ssioner or exam ner was nmiled to the |ast
known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conm ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the commi ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evidence submtted. If the commission is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conm ssion.
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M LWAUKEE PCOLI CE ASSOCI ATI ON

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

On May 9, 1990 Thomas E. Repischak filed the Conplaint initiating these
pr oceedi ngs. Therein Repi schak, hereinafter Conplainant, alleged the Union
failed in its duty to fairly represent enployes by failing to pay |egal costs
incurred by Conplainant in fighting his recall to limted duty from duty
disability retirenent. The Union and its agents denied commtting any
prohibited practice by their actions in the instant case. The Respondents
filed a brief on Cctober 15, 1990. Conplainant did not file witten argunents.

COVPLAI NANT' S PCsI TI ON

Conpl ai nant argues that he was entitled to |legal representation provided
by the Union in regard to his recall to limted duty from duty disability
retirement. Conplainant maintains that the MIwaukee Police Association as his
col l ective bargaining representative has the responsibility to represent him on
such nmatters. In addition, Conplainant nmintains that Bill Krueger, the
President of the Union, and Kenneth Miurray, the Union's attorney, told himto
get his own attorney to handle the matter, and the Union would pay for his
I egal representation since the recall was job-related and the Union was too
busy to provide representation. Finally, Conplainant argues that he did not
have to make a witten request for representation by the Union since he
received assurances from the aforesaid Union representatives concerning
representation and no one inforned himof the requirement that he needed to put
any such request in witing. For a renedy, Conplainant asks that Respondents
be ordered to pay his legal costs in the ambunt of $5200.

RESPONDENTS' PCSI Tl ON

Respondents maintain that the MIwaukee Police Association did not
violate its duty of fair representation to Conpl ai nant.

In support thereof, Respondents first argue that the Association's
refusal to provide free legal representation to Conplainant in his appeal
through the Enployee's Retirenment System is not arbitrary, discrimnatory, or
in bad faith. Respondents opine that the Association has consistently refused
to provide free legal services for appeals through said Retirenent System and
has treated each of its menbers consistently by refusing to provide such free
| egal services.

Secondly, Respondents argue that their conduct in refusing Conplainant's
request does not violate the duty of fair representation because such duty does
not extend to matters outside of processing grievances and engaging in
col I ective bargai ni ng.

Third, Respondents argue that the fact the Association filed a civil
action for declaratory judgnent and injunction in the Stanper case does not
lead to an obligation to provide free legal services to Conplainant in his
appeal of his recall by the Annuity and Pension Board decision. Respondent s
note that the purpose of the law suit was to determ ne whether or not limted
duty existed and whether the Gty and Chief had the authority to establish it
wi thout «collective bargaining, rather than to determine if a particular
i ndividual was eligible for a duty disability pension. Respondents claim the
i ndividuals were named in the action only to guarantee standing to bring the
action. In addition, Respondents mamintain even if appeals from recalls were
matters on which the Association owed a duty of fair representation, the
Association would not have breached such duty by its decision to bring the
civil action, while at the sanme tine deciding not to provide free |egal
services for Conplainant's appeal. "The duty of fair representation does not
obligate a union to take all neritorious cases; the union's obligation is only
to exercise discretion with good faith and honesty. (Cty of West Allis,
26148-A, 4-2-90) The WERC should not sit in judgement over the w sdom of the
union's policy and decision-making regarding the disposition of matters which
are subject to the duty of fair representation. (Marinette County (Sheriff's
Departnent), 19127-C, 11-23-82)"
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Respondents add that there has been no allegation that the Association or
any of its agents bore any hostility or discrimnation against Conplainant. In
fact, Respondents point out that the Association has provided Conplainant wth
representation in grievances since he was called back to duty as an active
enpl oye according to Respondents.

Fourth, Respondents deny that Krueger and Mirray informed Conplainant
that he should obtain his own attorney and that the Association would pay for
the cost of such attorney because the issue was "job-related." To the
contrary, Respondents claim the Association had a policy where people being
returned fromduty disability retirement were told that the Association did not
provide legal representation and would not pay any bills related to such
representation. Respondents argue such policy was consistently applied for
14 nonths before Conplainant nmade his request for |legal representation.
Finally, Respondents note that even if the Association had an obligation to
handl e Conplainant's recall Conplainant did not follow the procedures nandated
by the Association's Constitution and By-Laws. "As a result, the MPA did not
breach its duty, if one existed."

DI SCUSSI ON

The issue presented herein is whether the Union violated its duty to
fairly represent Conplainant. The duty of fair representation obligates a
Union to represent the interests of its nenbers wthout hostility or
discrimnation, to exercise its discretion with good faith and honesty, and to
eschew arbitrary conduct. 2/ The Union's duty to fairly represent its nenbers
is only breached when the Union's actions are arbitrary, discrimnatory, or
taken in bad faith. 3/

The thrust of Conplainant's case is that the Association violated the
duty of fair representation when it failed to provide |legal representation to
Conplainant in his appeal through the Enployee's Retirenent System of the
Annuity and Pension Board's decision to recall him from duty disability
retirenent. However, the Association's policy was to tell people who were
being returned from duty disability retirenent that the Association did not
provide legal representation and would not pay any bills related to such
representation. 4/ Such policy was uniformly applied for 14 nonths before
Conpl ai nant nmade his request for legal representation. 5/ Conpl ai nant provided
no evidence to the contrary.

At hearing, Conplainant raised an issue relating to the Association's
action in the Crcuit Court of MIlwaukee County for a declaratory judgnment
regarding the authority of the Chief and Gty of MIlwaukee to unilaterally
create a limted duty classification. However, the purpose of the law suit was
to determ ne whether or not limted duty existed and whether the Cty and Chief
had the authority to establish it without collective bargaining, rather than to
determine if a particular individual was eligible for a duty disability
pensi on. 6/ As such, the suit benefited all officers simlarly situated
including the grievant rather than any one individual. In fact, the
i ndividuals were nanmed in the action only to guarantee standing to bring the
action. 7/ Conplainant provided no exanple of the Association representing any
other individual recalled to active duty fighting same |ike Conpl ai nant.

2/ Vaca v. Sipes, 386 U S. 171, 177, 64 LRRM 2369, 2371 (1967); Mahnke v.
VERC, 66 Ws.2d 524 (1974). -

3/ Vaca v. Sipes, supra; Coleman v. Qutboard Marine Corp., 92 Ws.2d 565

(1979).
4/ Tr. 73.
5/ Tr. 75.
6/ Tr. 47.
7/ Tr. 45.
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The record indicates that neither the Association or any of its decision
-makers or agents bore any hostility or discrimnatory notive against
Conpl ai nant . In fact, the Association has provided Conplainant wth
representation in other grievances since he was called back to duty as an
active enpl oye. 8/

Nor does the record support a finding that Krueger and Mirray inforned
Conpl ai nant that he should obtain his own attorney and that the Association
woul d pay for the cost of such attorney because the issue was "job-related."
Al though the record is in some respects unclear as to exactly what was said,
the Examiner finds it reasonable to conclude that Conplainant did not neet his
burden of proof on this point.

Finally, the record indicates that Conplainant could have requested
representation on his recall from duty disability retirement by follow ng
certain procedures provided for in the Association's Constitution and By-Laws.

However, it is uncontested that Conplainant did not file a witten request for
legal representation in his appeal from the recall from duty disability
retirement as required by Section 6.03(A) of the Constitution and By-Laws of
the MPA. 9/ Conpl ai nant contends that he was not bound by such provision
because the MPA did not inform him of the requirenent. However, the Exam ner
is of the opinion that the Association was under no obligation to specifically
inform him of the requirenents of Section 6.03(A). Conpl ai nant had access to
the Constitution and By-Laws at every nonthly menbership neeting. 10/ In
addition, each union steward has a copy of the Constitution and By-Laws; 11/
and there was a union steward at the Acadeny where Conpl ai nant was assigned.
Further, Section 6.03(A) has been in effect since Novenber 3, 1974 and was read
at open nenbership neetings for three successive nonths between August 1974 and
Cct ober 1974, during which tine Conplainant was in active service. 12/ During
this time, Section 6.03(A) was posted on MPA bulletin boards throughout the
M | waukee Policy Departnent. 13/

Based on all of the foregoing, and the record as a whole, the Exam ner
finds it reasonable to <conclude that the Association's actions toward
Conpl ai nant herein, were not arbitrary, discrimnatory or taken in bad faith.
Havi ng concl uded that the Association (and its agents) did not breach its duty
of fair representation toward Conplainant, the Exam ner has dismssed the
conplaint inits entirety.

Dated at Madi son, Wsconsin this 13th day of Decenber, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

Dennis P. MG ITligan, Exam ner

8/ Tr. 36.

9/ Joint Exhibit 1.

10/ Tr. 86.
11/ | bi d.
12/ Tr. 87.
13/ | bi d.
sh
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