STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

| NTERNATI ONAL BROTHERHOOD OF
ELECTRI CAL WORKERS, LOCAL 953,

Conpl ai nant, Case 1
: No. 43979 Ce-2100
VS. : Deci si on No. 26515-A
W SCONSI N CATV, :
Respondent .

Appear ances:
Previant, Coldberg, Uelmen, Gatz, MIler & Brueggeman, S.C., 788 North
Jefferson Street, P.O Box 92099, M| waukee, Wsconsin 53202, by
M. Matthew R Robbi ns, appearing on behal f of Conpl ai nant Uni on.
M. Gegory S. Drake, Associate Counsel, Law Departnent, Anerican
Tel evision and Conmunications Corporation, 160 Inverness Drive,
West, Engl ewood, Col orado 80112, appearing on behal f of Respondent.

FI NDI NGS OF FACT ,
CONCLUSI ONS CF LAW AND ORDER

International Brotherhood of Electrical Wrkers, Local 953 filed a
conplaint on May 3, 1990 with the Wsconsin Enploynment Relations Conm ssion,
alleging that Wsconsin CATV had violated Sec. 111.06(1)(a), (d) and (f),
Stats., by unilaterally changing health insurance and refusing to submt the
Union's grievance concerning the change to arbitration. The Conmi ssion
appoi nted Christopher Honeyman, a nenber of its staff, to act as Examiner in
this matter and to make and issue Findings of Fact, Conclusions of Law and
Oder as provided in Sec. 111.07(5). A hearing was held in Eau Caire,
Wsconsin on July 20, 1990, at which time all parties were given full
opportunity to present their evidence and argunents. A transcript was nade,
both parties filed briefs, and the record was closed on Cctober 10, 1990. The
Exam ner havi ng consi dered the evidence and argunents, and being fully advi sed
in the prenmises, makes and files the follow ng Findings of Fact, Conclusions of
Law and Order.

FI NDI NGS OF FACT

1. I nternational Brotherhood of Electrical Wrkers, Local 953, herein
referred to as the Union, is an enploye representative within the meaning of
Sec. 111.02(11), Ws. Stats., and naintains its principal offices at 226
H ghl and Avenue, Eau Caire, Wsconsin 54702-3005.

2. Wsconsin CATV, herein referred to as the Conpany, is an Enployer
within the neaning of Sec. 111.02(7), Ws. Stats., and nmaintains its principal
of fices at 2207 Hei mstead Road, Eau O aire, Wsconsin 54702.

3. The Union and Conpany have been parties to a collective bargaining
agreenent from January 1, 1987 through Decenber 31, 1989, which anong other
provi sions includes the follow ng:

ARTI CLE |V

HOURS - RATES COF PAY - CONDI TI ONS CF EMPLOYMENT

Section 10.

(B) The enployee insurance plan is outlined in
the attached 1983 ATC |Insurance Plan |abelled
Exhi bit A Cost of such plan shall be shared by the
enpl oyer and enployee at the existing participation
rate. The enpl oyees hereby acknow edge a copy of the
heal t h coverage pl an description bookl et.

4. The Conpany is a subsidiary of Anerican Tel evision and Conmuni cati ons
Cor poration of Engl ewood, Colorado, [herein ATC]. On or about Cctober 1, 1989,
ATC nade changes in the health insurance plan covering all of its enployes,
both union and non-union, in a nunber of divisions and subsidiaries including
Wsconsin CATV, including the enployes represented by Conplai nant Union. The
Union filed a grievance, protesting changes in the health insurance plan as an
al l eged violation of the collective bargaining agreenent.

5. Wien the parties were unable to resolve the matter in earlier steps

of the grievance procedure, the Union demanded arbitration pursuant to the
provisions of the collective bargaining agreenent. The Conpany refused and
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continues to refuse to submt the grievance to binding arbitration.

6. On or about February 23, 1990, the Union filed a charge with the
Nati onal Labor Rel ations Board agai nst the Conpany, alleging that the Conpany
had bargained in bad faith by unilaterally inplementing a final offer after
expiration of the collective bargaining agreement referred to above. O
March 29, 1990 the Union amended the charge to include an allegation that the
Conpany had unlawfully unilaterally inplenented changes in health insurance on
or about Cctober 1, 1989. By letter dated April 9, 1990, the Board' s Regional
Director declined to issue a conplaint against the Conpany concerning these
al | egati ons.

7. The Conpany has argued that the grievance is untinmely, and that the
National Labor Relations Board' s regional office disposition of the related
charge should bar further proceeding on the grievance. Respondent's argunents
as to arbitrability relate to whether the grievance 1s arbitrable for
procedural reasons, and there is neither evidence nor argunent in the record to
the effect that the grievance is not substantively covered by the collective
bar gai ni ng agreenment and its arbitration provision.

Based on the foregoi ng Findings of Fact, the Exam ner makes the follow ng

CONCLUSI ONS OF LAW

1. The grievance is substantively arbitrable under the terms of the
col l ective bargai ning agreement, and argunents as to procedural arbitrability
are not sufficient to justify refusal to submt said argunments to an
arbitrator.

2. The Union's demand for an Oder conpelling arbitration is not res
judicata, because the charge before the National Labor Relations Board did not
inclTude a conmponent alleging failure to arbitrate; the National Labor Relations
Act does not provide that refusal to arbitrate a grievance is a violation of
the said Act; and the National Labor Relations Board' s Regional Director's
refusal to issue a conplaint does not nake the matter treated therein res
judi cata for another tribunal. T

3. By refusing to subnmt the underlying issues in the grievance,
including issues relating to procedural arbitrability, to arbitration, the
Conpany violated Sec. 111.06(1)(a) and (f), Stats.

Based on the above Findings of Fact and Concl usions of Law, the Exani ner
nmakes the follow ng

ORDER 1/

IT IS ORDERED that Respondent Wsconsin CATV, its officers and agents
shal | i mredi ately:

1. Cease and desist from refusing to arbitrate the
grievance referred to in Finding of Fact 4.

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

(Footnote 1/ Continued on Page 3)
2. Take the following affirmative action, which the
Examiner finds will effectuate the purposes of
the Wsconsin Enpl oynent Peace Act:

A Submi t said grievance pronptly to
arbitration.

B. Notify the Wsconsin Enploynment Relations
Commission in witing within 20 days from
the date of this Order as to what steps it
has taken to conply therewth.
Dated at Madi son, Wsconsin this 27th day of Novenber, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

Chri st opher Honeyman, Exami ner
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(Footnote 1/ Conti nued)

1/

Section 111.07(5), Stats.

(5) The conmi ssion nmay authorize a comm ssioner or exam ner to nake

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a conmm ssioner or examiner nay file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the time another 20 days
for filing a petition with the conm ssi on.
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W SCONSI N CATV

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

The conplaint alleges that Respondent Conpany violated the collective
bargai ning agreenent by refusing to submt the grievance to arbitration, and
that it violated Sec. 111.06(1)(d) by nmaking a unilateral change in the health
i nsurance pl an.

BACKGROUND

The facts are essentially undisputed. The Conpany is owned by Anerican
Tel evision and Comunications Corporation, a nulti-state operator of cable
tel evision systens with approxi mately 100 such systens in service. The Conpany
mai ntains a single health insurance plan for its union and non-uni on enpl oyes,
i ncluding enployes represented by 11 different unions. Conpany area mnanager
Jan Ceorge testified without contradiction that on COctober 1, 1989 the Company
i npl enrented changes in its health insurance plan for all enployes, which
i ncl uded changes to both the deductibles and the enploye contribution. The
|atter changed, for an enploye with fanily coverage, from $5.00 per nonth to
$20.00 with one dependent and $30.00 per nonth with two or nore dependents.

During the fall of 1989, the parties were engaged in negotiations for a
successor agreenent to the one involved in this natter. The Union filed a
grievance concerning the health insurance changes, and at one point during the
negotiations Jan George told the Union representatives that she thought the
i ssue was dead. CGeorge testified that two menbers of the Union's bargaining
conm ttee, Terry Kortness and Dennis McMahon, were present, and that neither of
them said anything distinct in response to her assertion. There is no dispute,
however, that the grievance was never expressly withdrawn by the Union. After
the collective bargaining agreement expired and the Conpany wunilaterally
implenmented its final offer to the Union, the Union filed first a charge and
then an anmended charge with the National Labor Rel ations Board, contending that
the Conpany had viol ated the National Labor Relations Act by the inplenmentation
of the final offer and also by wunilaterally changing the health insurance
provisions. The National Labor Relations Board's regional director, acting on
behal f of the general counsel, declined to issue a formal conplaint as to
ei ther assertion. Subsequently, the parties signed a new coll ective bargaining
agreenment, which provides for health insurance essentially on the same terns as
t he Conpany's Cctober 1, 1989 changes.

THE UNION' S POCsI TI ON

The Union contends whether or not the grievance was tinely is not a
defense to a conplaint of refusal to arbitrate. The Union contends that it has
long been held that issues of procedural arbitrability, including tineliness,
are for the arbitrator to decide and are not properly raised in a refusal to
arbitrate, citing anong other cases Qperating Engineers Local 150 vs. Flair
Buil ders 2/ and John Wley and Sons vs. Livingston. 3/ The Union argues that
even if the Exanminer were to address the question of tineliness, the grievance
was filed tinmely here. The Union also argues that it did not at any tinme waive
the grievance, contrary to the Enployer's contention, and that it is clear that
t he Uni on never withdrew the grievance.

Wth respect to the Conpany's contention that the National Labor
Rel ati ons Board's action collaterally estopped the grievance, the Union argues
that the decision of the regional director of the National Labor Relations
Board not to issue a conplaint is nerely an exercise of prosecutorial
di scretion, and is not res judicata, citing anong other cases MIler Brew ng
Conpany vs. Brewery Wrkers Local 9. 4/ The Union contends that under both
Federal and State precedent there is a strong presunption of arbitrability of
grievances, and that nothing the Conpany has presented has denonstrated |ack of
arbitrability of the present grievance. The Union requests that the Exani ner
order the Conpany to submit the grievance to arbitration.

In a reply brief, the Union addressed the issue of tinmeliness of filing
of the conplaint, raised by the Conpany in its brief. The Union contends that
the one year statute of limtations specified in Sec. 111.07(14), Stats. should
apply, rather than the six-month period provided by the National Labor
Rel ations Act for violations of that statute.

THE COVPANY' S PCSI TI ON

2/ 406 U.S. 487 (1972).
3/ 84 Supreme Court 909, 918-919, 55 LRRM 2769 (1964).

4/ 739 F.2d 1159 (7th GrC. 1984).
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The Conpany contends that the Union waived further processing of the
grievance when its representatives failed to indicate that they intended to
continue to process the grievance upon Jan Ceorge's fall, 1989 assertion that
she thought the grievance was dead. The Conpany notes that under the contract
untineliness of the grievance is "deemed to be an abandonnent of the

gri evance". The Conpany points out that when it refused to select an
arbitrator on Cctober 2, 1989, the Union took no imediate steps to rectify
what it know argues to be a violation of the statute. Thus, the Conpany

contends, the grievance is also untinely.

The Conpany argues in addition that this matter is properly within the
exclusive jurisdiction of the National Labor Relations Board, and that the
National Labor Relations Board has ruled against the Union on the parallel
issue raised in the charge filed with that agency. The Conpany contends that
the WERC cannot conpel the parties to arbitrate absent a finding that an unfair
| abor practice has been conmitted, and on that score, the National Labor
Rel ati ons Board has spoken. The Conpany argues, therefore, that this matter is
res judicata, citing WERB vs. Teansters 5/ and Lodge 176, IAMvs. WERB. 6/ The
Conpany notes that the Board could have deferred the proceeding initiated by
the Union there to arbitration under the principles enunciated in Collyer
Insulated Wre. 7/ but that the NLRB elected not to defer the natter to
arbitration, suggesting that the NLRB found the underlying issues entirely
wi thout merit.

The Conpany argues also that an order to arbitrate the insurance
grievance woul d be inproper because there was no harm done to enployes by the
change in insurance, citing testinony by Jan George to the effect that she was
unaware of any person who filed a claim after October 1 and before the
expiration of the collective bargaining agreenent on Decenber 31, which would
have been covered under the old insurance and was not under the new. Finally,
the Conpany contends that the conplaint is barred by the six-nmonth statute of
[imtations set forth in the National Labor Relations Act, because courts have
"al most uniformy" held that the appropriate linmtations period for conplaints
of violation of contract by enployers engaged in comerce is the six-nonth
statute of limtations found in the National Labor Relations Act at
Section 10(b). The Conpany also argues that the practice in federal courts
shoul d control, because there is no reason why enployers in Wsconsin should be
subject to Section 3.01 - type suits for a longer period than are enployers
t hroughout the rest of the country.

DI SCUSSI ON

It is apparent fromthe briefs that the Union is not nmintaining here a
portion of the conplaint which appeared to allege that the Conpany violated the
statute directly by a unilateral change in health insurance. There is no
guestion that the Conpany is engaged in comrerce within the National Labor
Rel ations Act's neaning and that it neets the jurisdictional standards set by
the NLRB. Thus, the doctrine of federal preenption clearly specifies that the
parties' proper venue for disputes over matters covered by both the Wsconsin
Enpl oyment Peace Act and the National Labor Relations Act is the National Labor
Rel ations Board, as indeed the Union recognized in its initial charge filed
with that organization.

The National Labor Relations Act, however, does not make unlawful the
routine violation of a |abor agreenent, while the Wsconsin Enploynent Peace
Act does. 8/ This constitutes an inportant difference between the two
statutes, and numerous cases decided over nmany years attest to the proposition
that the WERC nay exercise its Wsconsin Enmpl oynent Peace Act jurisdiction over
a "commerce" enployer for this purpose even though for nobst other purposes the
Conmi ssion would defer to a parallel proceeding under the National Labor
Rel ations Act. 9/

The Commi ssion has al so determined that because the Wsconsin Enpl oynent
Peace Act contains specific | anguage setting a clear and unambi guous statute of
limtations for conplaints filed under it, there is no basis for extrapolating
a statute of limtations from other sources, as the courts have sometimes been
forced to do in Section 301 suits. 10/ Consequently, the Section 111.07(14)

5/ 66 NW2nd 318 (1954).
6/ 427 u.s. 132 (1976).
7/ 192 NLRB 837 (1971).

8/ Section 111.06(1)(f), Stats. This includes violation of an agreenment to
arbitrate grievances.

9/ See, for instance, Metcalfe, Inc. d/b/a Sentry Foods, Dec. No. 17660-B
(VWERC, 2/82).

10/ Ruan Transportati on Managenent Systens, Dec. No. 25074-B (Jones, 7/88),
aff"d by operation of Taw, Dec. No. 25074-C (WERC, 8/88), and cases cited
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one-year period controls here.

Wth respect to the Company's argunment that the Union abandoned the
grievance, | find that this is subject to two tests. The first is one of
wai ver; but that test the Conpany clearly fails. Under Wsconsin |ong-standing
precedent, a waiver of a statutory right nmust be "clear and unm stakable" if it
is to be given effect. 11/ Here, the npbst the Company has alleged is that
Uni on representatives stood silent when Jan George asserted her belief that the
grievance was dead. George, however, admitted that the grievance was never
wi thdrawn; and therefore it is far less than "clear and unm stakable" that the
Uni on intended not to process the grievance further.

The second test relates to the nature of the Company's renaining claim
that the Union effectively abandoned the grievance within the neaning of the
col I ective bargai ning agreenent, by failing to process it to further steps on a
tinmely basis. This test clearly involves an application of the contractual
| anguage, the very type of analysis which the parties have contracted to subnit
to an arbitrator. Such a test can only, under this Agreenent, be applied by an
arbitrator; and therefore the Conpany's argument fails this test as well. 12/

The Conpany next argues that it should not be forced to arbitrate the
i nsurance grievance because no harm was done by the change in insurance. Wth
respect to this argunent the Conpany advances the principle that the |aw does

not conpel the perfornmance of a "useless act". |f, however, the Union were to
prevail in arbitration, at least one form of renedy would presunmably be
forthcomng - the repaynent of insurance premuns over a four-nonth period

during which, according to George's testinony, those prem uns were increased at
an out-of - pocket expense to enpl oyes. Not wi t hst andi ng the absence of a claim
that was not covered by the new insurance, the other side of the coin
(enmpl oyes' out-of-pocket expense) is also relevant in any judgnent of
"usel essness. "

The Company has additionally argued that it should not be required to pay
attorneys' fees, as the Union had initially requested in the conplaint. The
Conmi ssion has previously determined that except in certain specialized or
exceptional circunstances such as a union's failure to represent an enploye
fairly, attorneys' fees are not payable under its proceedi ngs. 13/

The remainder of the Conpany's contentions are disposed of under the
| ong-standi ng policies, applied by the Conmm ssion and state courts in Wsconsin
as well as by the federal courts, of a presunption of arbitrability and of
deference to the contractual grievance and arbitration process. The Conpany's
defenses here are procedural in nature, and nunerous cases illustrate the
di fference between such procedural defenses and a defense of substantive non-
arbitrability. The Conpany does not allege, and the facts do not show, that
insurance is not a matter covered by the collective bargai ning agreenent; the
standard for initial arbitrability of a dispute is whether the subject matter
of the grievance is facially covered by the collective bargai ning agreenent and
its arbitration provision; and | find that in this case the insurance grievance
is so covered. The remainder of the Conpany's defenses, under the cases noted
above, must be presented initially to an arbitrator.

Dat ed at Madi son, Wsconsin this 27th day of Novenber, 1990.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Chri st opher Honeyman, Exam ner

t her ei n.

11/ See, for instance, State of Wsconsin, Dec. No. 13017-D (WERC, 5/77).

12/ See also Wley v. Livingston, supra.

13/ See, for instance, Brown Deer School D strict, Dec. No. 25884- A
(McLaughlin, 6/89), aff'd by operation of Taw, Dec. No. 25884-B (WERC,
7/ 89).
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