STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

PAT FERGQUSON and
LaCROSSE PROFESSI ONAL PCOLI CE
SUPERVI SORS ASSCCI ATI ON,
: Case 192
Conpl ai nant s, : No. 43474 MP-2312
: Deci si on No. 26518-A
VS.

Cl TY OF LaCROSSE,
CH EF OF PCLI CE BRUCE MARCO and
PERSONNEL DI RECTCR JEROME RUSCH,

Respondent s.

Appear ances:

Davi s, Birnbaum Joanis, Marcou & Col gan, Attorneys at Law, 2025 South
M. Thomas Jones, IIl, Assistant Gty Attorney, Gty of LaCrosse, Gty

FI NDI NGS OF FACT, CONCLUSIONS CF LAW
AND ORDER GRANTI NG MOTI ON TO DI SM SS

Pat Ferguson and the LaCrosse Professional Police Supervisors
Associ ation, hereinafter the Conplainants, having on January 12, 1990 filed a
conplaint of prohibited practices with the Wsconsin Enploynent Relations
Conmi ssion wherein it alleged that the Gty of LaCrosse, et al., hereinafter
the Respondents, had commtted prohibited practices within the neaning of
Sec. 111.7(sic) Stats., by unilaterally nodifying a wage, hour or condition of
enpl oynent between Conplainants and Respondents w thout bargaining and by
nodi fying the vacation formula even though the Conplainant is entitled to such
formula under the parties' collective bargaining agreenent; and thereafter the
conplaint was held in abeyance pending possible informal resolution which
ultimately proved unsuccessful; and Respondents having on June 12, 1990 filed a
Motion to Disnmiss the conplaint on the basis that Conplainants are a |aw
enforcement supervisory enploye and an association of [|aw enforcenent
supervi sory enployes, respectively, and therefore are not entitled to relief
under the Municipal Enploynent Relations Act, hereinafter MERA; and Respondents
having, that same day, filed a brief in support of its position; and the
Conmi ssion, having on June 19, 1990 appointed Raleigh Jones, a nenber of its
staff, to act as Examiner and to make and issue Findings of Fact, Conclusions
of Law and Order as provided in Sec. 111.07(5), Stats.; and Conpl ai nants having
been given wuntil July 13, 1990 to respond to Respondents' NMNbtion but no
response having been received by that date; and the Exam ner having consi dered
the pleadings and the argunments of the parties, and being satisfied that the
Motion to Dismiss should be granted, nakes and issues the follow ng Findings of
Fact, Conclusions of Law and Order Granting Motion to Dismss.

FI NDI NGS OF FACT

1. That on January 12, 1990 the Conplainants filed with the Conm ssion a
conplaint of prohibited practices, attached hereto and containing the parties'
1988-89 col l ective bargaining agreenment, wherein Conplainants alleged, in part,
that Conplainant Pat Ferguson is a Detective Sergeant in the LaCrosse Police
Department covered by the parties' |abor agreement and that Conpl ai nant
Association is the duly authorized collective bargaining agent for all
supervisory police officers of the Cty of LaCrosse including Conplainant
Fer guson.

2. That on June 12, 1990 the Respondents filed a Mdtion to Disnmiss the
i nstant conplaint contending that supervisory enployes are not entitled to
relief under the Minicipal Enploynent Rel ations Act.

CONCLUSI ONS OF LAW

1. That the supervisory |aw enforcenent personnel enployed by the
Respondent Gty of LaCrosse are not "nunicipal enployes" within the meani ng of
Sec. 111.70(1)(i), Stats., and therefore are not granted rights guaranteed to
muni ci pal enpl oyes under Sec. 111.70(2), Stats., or afforded the protection to
exerci se such rights pursuant to Sec. 111.70(3)(a), Stats.

2. That as the Conplainants Ferguson and LaCrosse Professional Police
Supervi sors Association filed the instant conplaint on behalf of supervisory
| aw enforcenment personnel enployed by the Respondent City of LaCrosse, alleging
violations of Sec. 111.7 (sic) Stats., by Respondents with regard to actions
taken as to such supervisory |aw enforcenent personnel, the conplaint fails to
al l ege facts upon which relief could be granted under Sec. 111.70(3)(a), Stats.

Upon the basis of the foregoing Findings of Fact and Concl usions of Law,
t he Exam ner nakes and issues the follow ng

ORDER 1/

Avenue
Hal | ,



That the Respondents' Mdtion to Dismss is hereby granted and the instant
conplaint is hereby dismssed inits entirety.

Dated at Madi son, Wsconsin this 5th day of Septenber, 1990.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Ral ei gh Jones, Exam ner

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion may authorize a comm ssioner or exam ner to make findings and
the findings or order. If no petition is filed within 20 days from the
date that a copy of the findings or order of the conm ssioner or exam ner
was mailed to the last known address of the parties in interest, such
findings or order shall be considered the findings or order of the
conmm ssion as a body unless set aside, reversed or nodified by such
conmi ssioner or examner within such tinme. If the findings or order are
set aside by the comm ssioner or exam ner the status shall be the sane as
prior to the findings or order set aside. If the findings or order are
reversed or nodified by the comm ssioner or examiner the tinme for filing
petition with the comm ssion shall run fromthe tine that notice of such
reversal or nodification is nailed to the l|ast known address of the
parties in interest. Wthin 45 days after the filing of such petition
with the commission, the conmission shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part, or direct
the taking of additional testinony. Such action shall be based on a
review of the evidence submitted. If the conmission is satisfied that a
party in interest has been prejudiced because of exceptional delay in the
recei pt of a copy of any findings or order it may extend the tine another
20 days for filing a petition with the conm ssion.
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C TY OF LaCROSSE (PCLI CE DEPARTMENT)

VEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS COF LAW
AND ORDER GRANTI NG MOTI ON TO DI SM SS

As noted in the prefatory paragraph, the Respondents filed a Mdttion to
Dismiss the instant conplaint on the basis that since the bargaining unit
Conpl ai nant Association represents consi sts of supervisory  enpl oyes,
Conpl ai nants cannot bring a prohibited practice conplaint under the Munici pal
Enpl oyment Rel ations Act (MERA).

POSI TI ONS CF THE PARTI ES

RESPONDENTS

It is the Respondents' position that the instant conplaint should be
dismssed on the basis that Conplainants, as a |aw enforcement supervisory
enpl oye and an association of |aw enforcenent supervisory enployes, are not

entitled to relief under MERA It asserts that Conplainants are not enployes
within the neaning of MERA so consequently they are not persons who may be
granted relief wunder MERA In support thereof it cites the Conm ssion
decisions of Cty of MIwaukee 2/ and Gty of Geen Bay 3/ which it believes
are directly on point. In its view, the instant nmatter is governed by those
deci si ons. The Respondents therefore contend that the conplaint should be
di sm ssed.

COVPLAI NANTS

Conplainants did not file a brief or nake any witten response to the
Motion to Disniss.

DI SCUSSI ON

The Respondents have noved to dismiss the instant conplaint contending,
in effect, that even if all the facts alleged in the conplaint are assuned to
be true, the Conplainant Association and the supervisory |aw enforcenent
personnel it represents, including Conplainant Ferguson, are not entitled to
relief under Sec. 111.70(3)(a), Stats.

Conmi ssion examiners traditionally apply the following standard in
deciding a prehearing notion to dismss a conplaint:

Because of the drastic consequences of denying an evidentiary
hearing, on a nmotion to dismss the conplaint nust be
liberally construed in favor of the conplainant and the
nmotion should be granted only if under no interpretation of
the facts alleged would the conplainant be entitled to
relief. 4/

For purposes of this notion then, it is presuned that: Ferguson is a
supervisory police officer, the Association is conposed of and represents |aw
enforcement supervisors and the Cty wunilaterally changed a condition of
enpl oynent (nanely the vacation forrmula) wthout negotiating same with the
Associ ati on. Al though not so stated in the conplaint, such an allegation
asserts a refusal to bargain violation of Sec. 111.70(3)(a)4, Stats.

This case does not raise an issue of first inpression. To the contrary,
t he question of whether |aw enforcenment supervisory enployes are entitled to

2/ Dec. No. 12742-A (WERC, 4/75).

3/ Dec. No. 25868-A (Shaw, 3/89), aff'd by operation of |law, Dec. No. 25868-
B (WERC, 3/89).

4/ Unified School District No. 1 of Racine County, Wsconsin, Dec.
No. 15915-B (Hoornstra with final authority for WERC, 12/77) at 3.
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relief

under

MERA has been previously addressed and decisively resol ved. In
Cty of MIwaukee 5/ the Conmi ssion concluded as a matter of |aw

(At 3)

That, although Section 111.70(3)(d) of the Municipal
Enpl oyment  Relations Act does not preclude |aw
enf orcement supervisors from organi zing separate units
of supervisors for purposes of negotiating with their
nmuni ci pal enployers, no provision in the Minicipal

Enpl oyment Rel ations  Act grants law enforcenent
supervisory personnel the protected rights of self-
organi zati on, to form join or assi st | abor
organi zati ons, to bargai n coll ectively t hr ough
representatives of their own choosing, to engage in
lawful, concerted activities for the purpose of
collective bargaining or ot her mut ual aid or

protection, or the protected right to refrain from any
and all such activities.

The Conmmission's rationale in reaching that conclusion was as foll ows:

are ri

" Not hi

This s

Since Respondent admits that it refused to bargain
collectively wth Conplainant generally wthin the
nmeani ng of Section 111.70(1)(d) of VERA, or
specifically with regard to a fair-share agreenent
wi thin the nmeaning of Section 111.70(1)(h) of MERA, the
narrow issue is whether the Respondent has a duty to
bargain collectively wth Conplainant whom it has
recogni zed as the exclusive representative of certain
of its supervisory personnel.

The rights set forth in Section 111.70(2) of MERA
grant:

the right of self-organization, and the right to form
join or assist |abor organizations, to bargain
collectively through representatives of their
own choosing, and to engage in lawful, concerted
activities for the purpose of col l ective
bargaining or other rmutual aid or protection,
and such enployes shall have the right to
refrain fromany and all such activities. "

ghts which are granted to nunicipal enployes. The term
"muni ci pal enploye" is defined in Section 111.70(1)(b)
as neani ng:

any individual enployed by a municipal enployer other
than an independent contractor, supervisor, or
confidential, nanagerial or executive enploye."

There is no issue that the personnel enployed by the
Respondent, which are involved in this proceeding, are
| aw enf or cenment supervi sory per sonnel .
Section 111.70(3)(d) states, in nmaterial part, as
foll ows:

ng in this subchapter shall preclude | aw enforcenment or
firefighting supervisors from organi zi ng
separate units of supervisors for purposes of
negotiating with their nunicipal enployers."

ection of MERA permts mnunicipal enployers, if they so
desire, to negotiate with organizations representing
supervisory |law enforcenent or firefighting personnel.
There is no provision in MERA which requires that a
nmuni ci pal enployer do so. Nor is there any provision
in MERA which grants supervisory personnel the sane
rights afforded to "municipal enployes" in the Act.
Further, the prohibited practices set forth in MRA
only apply to activities i1nvolving nunicipal enployers
and enpl oyes or their organizations, or to any person
acting on behalf of in the interest of nunicipal
enployes or nunicipal enployers, and not to |aw
enforcement or fire fighter supervisory personnel or
their organizations.

Since the Minicipal Enployer has no statutory duty to
bargain collectively with the supervisory organi zation
herein, its failure to enter into a fair-share
agreenent or to honor the dues check-off authorizations

5/

Supr a,

note 2.
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cannot be deened to be prohibited practices.
(At 5)

Al'though this decision dealt only with a nunicipal enployer's duty to
bargain with the representative of supervisory |aw enforcenment personnel under
MERA, the Conmission's rationale in concluding that no such duty existed is
equal ly applicable to any of the rights guaranteed under Sec. 111.70(2), Stats.

The wording of the definitions of "nunicipal enploye" and "supervisor"
contained in MERA is the same today as it was at the tinme of the Commi ssion's
decision in Gty of MIwaukee. The sane is true as to Sec. 111.70(2), Stats.,
"Rights of Minicipal Enployes", and Secs. 111.70(3)(a)l, 3, 4 and 5, Stats.,
dealing with prohibited practices by a municipal enployer.

The only pertinent change in MERA subsequent to the decision in Gty of
M | waukee has been in that provision which allows law enforcenent and fire
fighting supervisors to organize for the purpose of negotiating with their
enpl oyers. In 1975 that provision was Sec. 111.70(3)(d), Stats., which read as
fol | ows:

(d) Nothing in this subchapter shall preclude |aw
enf or cement or fire-fighting supervi sors from
organi zi ng separate units of supervisors for purposes
of negotiating with their rmunicipal enployers. The
comm ssion shall by rule establish procedures for

certification of such units of supervisors and the
| evel s of supervisors to be included. The conmmi ssion
may require that the representative in a supervisory
unit shall be an organization that is a separate |ocal

entity fromthe representative of the enpl oyes but such
requi renent  shall not prevent affiliation by a
supervisory representative with the sane parent state
or national organization as the enpl oye representative.

That provision was renunbered to Sec. 111.70(8), Stats., in 1977 and anended to
provi de:

(8) SUPERVI SORY UNI TS. This subchapter does not
preclude |law enforcement or fire fighting supervisors
from organizing in separate units of supervisors for
pur poses of negotiating with their nunicipal enployers.
The conmission shall by rule establish procedures for
certification of such units of supervisors and the
| evel s of supervisors to be included in the units. The
conm ssion nmay require that the representative in a
supervisory unit shall be an organization that is a
separate local entity from the representative of the
nonsupervi sory nuni ci pal enpl oyes, but such requirenent
does not pr event affiliation by a supervisory
representative with the same parent state or national
organi zation as the nonsupervisory nmunicipal enploye

representative. In cities of the 1st «class, this
section applies to Taw enforcenent supervisors. For
such purposes, the term "nunicipal enploye™ Tncludes

[ aw enforcenent supervisors in cities of the 1st class.

(Emphasi s added)

The only material change in this provision has been the addition of the
enphasi zed | anguage noted above which apparently was made in response to the
Conmi ssion's decision in Gty of MIwaukee. The effect of this statutory
change was addressed in Gty of Geen Bay 6/ where the conplainant, like the
conplainant in this case, was an associ ation representing supervisory personnel
of the police departnment. Therein it was held that:

Wiile the addition of that wording, especially the |ast
sentence, mght arguably form the basis for a finding
that |aw enforcenment supervisors "in cities of the 1st
class" are given the sane rights and protections that
"muni ci pal enpl oyes" have under Secs. 111.70(2) and (3)
of MERA, there is no allegation, and can be no
allegation, that the law enforcenent supervisors
represented by Conplainant in this care are enpl oyed by
a city of the "1st class". Theref ore, whatever the
effect of the additional |anguage, it does not apply to
the supervisory |law enforcement personnel on whose
behal f the instant conplaint was filed.

(At 8)

I nasnuch as the Gty of LaCrosse, like the Gty of Geen Bay, is not a city of

6/ Supra, note 3.
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the "1st class", it follows that the Commi ssion's conclusion in its decision in
Cty of MIlwaukee renmains applicable as to the conplaint of prohibited
practices filed by the Conplainants in this case.

On the basis of the foregoing, the Examiner is satisfied that the instant
conplaint does not allege facts under which the Conplainants, and/or the |aw
enf orcement supervisors it represents, wuld be entitled to relief under MERA
Accordi ngly, the Respondents' Mdtion to D smiss has been granted.

Dat ed at Madi son, Wsconsin this 5th day of Septenber, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Ral ei gh Jones, Exam ner
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