STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

PAT FERGUSON and
LaCROSSE PROFESSI ONAL PCLI CE
SUPERVI SCRS ASSOCI ATI ON,

Conpl ai nant s, Case 192
: No. 43474 MP-2312

vs. : Deci si on No. 26518-B

Cl TY OF LaCRCSSE,
CH EF OF POLI CE BRUCE MARCO and
PERSONNEL DI RECTOR JEROMVE RUSCH,

Respondent s.
Appear ances:
Davi s, Birnbaum Joanis, Marcou and Col gan, Attorneys at Law, 2025 South Avenue
M. Thonmas Jones, |ll, Assistant Cty Attorney, Gty of LaCrosse, Gty Hal |,

ORDER AFFI RM NG EXAM NER S FI NDI NGS COF FACT,
CONCLUSI ONS CF LAW AND ORDER GRANTI NG MOTI ON TO DI SM SS

Exam ner Ral eigh Jones having on Septenber 5, 1990 issued Findings of
Fact, Conclusions of Law, and Oder Ganting Mtion to Dismss wth
acconmpanyi ng Menmorandum in the above matter wherein he determined that the
conplaint filed by Pat Ferguson and LaCrosse Professional Police Supervisors
Association failed to allege facts upon which relief could be granted under
Sec. 111.70(3)(a), Stats.; and Conpl ai nants having on Septenber 21, 1990 filed
a petition with the Wsconsin Enpl oynment Rel ati ons Conmi ssi on seeking review of
the Exam ner's decision pursuant to Secs. 111.07(5) and 111.70(4)(a), Stats.;
and the parties thereafter having filed witten argunment, the |ast of which was
recei ved on Novenber 7, 1990; and the Conm ssion having reviewed the record and
being fully advised in the prenises, makes and issues the follow ng

ORDER 1/

That the Examiner's Findings of Fact, Conclusions of Law and O der
Granting Motion to Dismiss are hereby affirned.

G ven under our hands and seal at the Gty of

Madi son, Wsconsin this 7th day of January,
1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairnan

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner

(Footnote 1/ appears on the next page.)

1/ Pursuant to Sec. 227.48(2), Stats., the Commi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Conm ssion by
following the procedures set forth in Sec. 227.49 and that a petition for
judicial review naming the Conmission as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the order,
file a witten petition for rehearing which shall specify in detail the
grounds for the relief sought and supporting authorities. An agency nay
order a rehearing on its own notion within 20 days after service of a
final order. This subsection does not apply to s. 17.025(3)(e). No
agency is required to conduct nore than one rehearing based on a petition
for rehearing filed under this subsection in any contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
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Not e:
Conmmi
this

specifically provided by |aw, any person aggrieved by a decision specified
ins. 227.52 shall be entitled to judicial review thereof as provided in
this chapter.

(a) Proceedings for review shall be instituted by serving a petition
therefore personally or by certified mail upon the agency or one of its
officials, and filing the petition in the office of the clerk of the
circuit court for the county where the judicial review proceedings are to
be held. Unless a rehearing is requested under s. 227.49, petitions for
revi ew under this paragraph shall be served and filed within 30 days after
the service of the decision of the agency upon all parties under s.
227. 48. If a rehearing is requested under s. 227.49, any party desiring
judicial review shall serve and file a petition for review within 30 days
after service of the order finally disposing of the application for
rehearing, or within 30 days after the final disposition by operation of
| aw of any such application for rehearing. The 30-day period for serving
and filing a petition under this paragraph commences on the day after
personal service or mailing of the decision by the agency. If the
petitioner is a resident, the proceedings shall be held in the circuit
court for the county where the petitioner resides, except that if the
petitioner is an agency, the proceedings shall be in the circuit court for
the county where the respondent resides and except as provided in ss.
77.59(6) (b), 182.70(6) and 182.71(5)(g). The proceedings shall be in the
circuit court for Dane county if the petitioner is a nonresident. |If all
parties stipulate and the court to which the parties desire to transfer
the proceedings agrees, the proceedings may be held in the county
designated by the parties. |If 2 or nore petitions for review of the sane
decision are filed in different counties, the circuit judge for the county
in which a petition for review of the decision was first filed shall
determine the venue for judicial review of the decision, and shall order
transfer or consolidati on where appropriate.

(b) The petition shall state the nature of the petitioner's interest,
the facts showing that petitioner is a person aggrieved by the decision,
and the grounds specified in s. 227.57 upon which petitioner contends that
the deci sion should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinmely admitted in witing, by first
class nmmil, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of
ssion service of this decision is the date it is placed in the mil (in
case the date appearing inmediately above the signatures); the date of

filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and
recei

the service date of a judicial review petition is the date of actual
pt by the Court and placenent in the mail to the Conmi ssion.
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C TY OF LaCROSSE (PCLI CE DEPARTMENT)

MVEMORANDUM ACCOVPANYI NG ORDER AFFI RM NG EXAM NER' S FI NGS

S FI NDI OF FACT,
CONCLUSI ONS OF LAW AND ORDER GRANTI NG MOTI ON TO DI SM SS

The Conpl ai nt:

The instant conplaint alleges the foll ow ng:

FACTS
1. Conpl ai nant, Pat Ferguson, is an enployee
of the Respondent, City of LaCrosse, in the capacity as
a Detective Sergeant. He is a nmenber of the

Prof essional Police Supervisors Association and is
covered by both the provisions of the Collective
Bar gai ni ng Agreenent between the Professional Police
Supervi sors Association and the Cty of LaCrosse.

2. Conpl ai nant , Pr of essi onal Police
Supervisors Associ ati on, is the duly authorized
Coll ective Bargaining Agent for any and all sworn

prof essional police officers of the Gty of LaCrosse.
The President of the Professional Police Supervisors
Association is Jeffrey Osterhout.

3. Respondent , Cty of LaCrosse, is a
muni ci pal enployer within the neaning of ss. 111.70,
Ws. Stats.

4 Respondent, Chief of Police, Bruce Marco,

is the Chief of Police of the Cty of LaCrosse and was
at all tinmes an enployer within the meaning of the Act.

5. Respondent, Jerone Rusch, was at all tines
material herein, the Personnel Director of the Cty of
LaCrosse and an enpl oyer within the nmeani ng of the Act.

6. In January of 1988, Conpl ai nant ,
Prof essional Police Supervisors Association entered
into a Collective Bargaining Agreenent with the Gty of
LaCrosse governing the wages, hours and conditions of
enpl oynent for all supervisory police officers of the
Cty of LaCrosse including Conplainant Ferguson. That
the parties have had a continuous Col |l ective Bargaining
Agreenment relationship and contract in place at all
times material herein.

7. That said Collective Bargaining Agreenent
governs the wages, hours and conditions for all
supervisory police officers for the Gty of LaCrosse.

8. That w thout due notice, the Gty of
LaCrosse through Respondents Marco and Rusch, nodified
the vacation fornmula, thereby altering wages and
benefits for the Conpl ai nants.

9. That at no tine prior to the nodification
of the vacation formula did the Gty ever negotiate any
provisions in its Collective Bargaining Agreenent
allowing the City to nmake such nodifications to the
wages, hours and conditions of enploymnent.

10. That as a result of the illegal action of
the Gty of LaCrosse, the Conplai nant Ferguson had his
vacation pay reduced and has suffered the |oss of
substantial nonies as a result thereof.
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11. That Respondents' action in interfering
with Conplainant Ferguson's enploynent constitutes
uni |l ateral change of condition of enploynment w thout
negotiating in violation of ss. 111.70 et seq.

WHEREFORE, the Conpl ai nant respectfully requests
t he Conmi ssi on:

A To order the Respondent to cease and
desist fromany and all unfair |abor practices,

B. To nmake Conpl ai nant Ferguson whol e for any
and all losses resulting fromthe Cty's nodification

of the vacation forml a;

C For an order conpelling the Gty to
negotiate over any alteration of wages, hours or
condi tions of enpl oynent;

D. For such and further relief as the
Conmi ssi on deens proper.

The Mbtion to Dism ss:

Respondents filed a Mdtion to Dismiss alleging that
Ferguson is a supervisory enploye and Conpl ai nant

because Conpl ai nant
LaCrosse Professional Police

Supervi sory Association represents supervisory enployes, Conplainants are not

persons or

entities who are entitled to relief under the Minicipal

Rel ati ons Act.

The Exam ner

Enpl oynent

provi ded Conplainants with an opportunity to respond to the

Motion. No response fromthe Conplainants was ever received by the Exam ner.

The Exam ner's Deci sion:

The Exam ner granted Respondent's Mtion to Dismss. |In his Menorandum
he noted the foll ow ng:

The Respondents have noved to dismiss the
i nstant conplaint contending, in effect, that even if
all the facts alleged in the conplaint are assuned to
be true, the  Conpl ai nant Association and the
supervisory |law enforcenment personnel it represents,
i ncluding Conplainant Ferguson, are not entitled to
relief under Sec. 111.70(3)(a), Stats.

Conmi ssion examiners traditionally apply the
followi ng standard in deciding a prehearing notion to
di smss a conplaint:

Because of the drastic consequences of
denying an evidentiary hearing, on a
motion to dismiss the conmplaint nust be
liberally construed in favor of the
conplainant and the motion should be
granted only if under no interpretation of
the facts alleged would the conpl ai nant be
entitled to relief. (Footnote omtted.)

For purposes of this nmotion then, it is presuned that:

Ferguson is a supervisory police officer, t he
Association is conposed of and represents |aw
enforcement supervisors and the City wunilaterally
changed a condition of enploynent (nanely the vacation
formul a) without negotiating sane with the Association.

Al'though not so stated in the conplaint, such an
al l egation asserts a refusal to bargain in violation of
Sec. 111.70(3)(a)4, Stats.
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He then proceeded to apply the Conmission's holding in Gty of MIwaukee,
Dec. No. 12742-A (WERC, 4/75) that:

al though Section 111.70(3)(d) of the  Munici pal
Enpl oynment  Relations Act does not preclude |aw
enf orcement supervisors from organi zing separate units
of supervisors for purposes of negotiating with their
nmuni ci pal enployers, no provision in the Minicipal

Enpl oyment Rel ations  Act grants law enforcenent
supervisory personnel the protected rights of self-
organi zati on, to form join or assi st | abor
organi zati ons, to bargai n coll ectively t hr ough
representatives of their own choosing, to engage in
lawful, ~concerted activities for the purpose of
collective bargaining or ot her mut ual aid or

protection, or the protected right to refrain from any
and all such activities.

Gven the foregoing, the Examiner entered the follow ng Conclusions of
Law and di sm ssed the conpl ai nt.

1. That the supervisory |law enforcenent
personnel enployed by the Respondent Gty of LaCrosse
are not "municipal enployes"” within the neaning of Sec.
111.70(1) (i), Stats., and therefore are not granted
rights guaranteed to nunicipal enployes under Sec.
111.70(2), Stats., or afforded the protection to
exercise such rights pursuant to Sec. 111.70(3)(a),
Stats.

2. That as the Conplainants Ferguson and
LaCrosse Professional Police Supervisors Association
filed the instant conplaint on behalf of supervisory
| aw enforcenent personnel enployed by the Respondent
Cty of LaCrosse, alleging violations of Sec. 111.7
(sic) Stats., by Respondents with regard to actions
taken as to such supervisory |aw enforcenment personnel,
the conplaint fails to allege facts upon which relief
coul d be granted under Sec. 111.70(3)(a), Stats.

POSI TI ONS CF THE PARTI ES ON REVI EW

Conpl ai nant s:

Conpl ainants ask that the Examiner's Oder be set aside and that the
nerits of the conplaint be heard.

Conpl ainants assert that they had in fact prepared a response to
Respondents' Mdtion to Dismiss but failed to mail sane to the Exam ner.
Conpl ai nants argue that Respondents were not prejudiced by the Conplainants'
failure to subnit a brief to the Exam ner and ask that the Mtion be considered
in light of the response which had been prepared but never nail ed.

Conpl ainants agree with the Gty's viewthat if Conplainant Ferguson is a
supervisory enploye, he is not entitled to the relief he seeks under the
Muni ci pal Enploynent Relations Act. However, Conplainants argue that the
determnation of whether Ferguson is a supervisor, as alleged by the
Respondents, can only be nade based on evidence presented at hearing.
Conpl ai nants contend that because no hearing was held, Respondents failed to
neet their burden of proof as to Ferguson's supervisory status. Thus,
Conplainants allege it was inappropriate for the Examiner to grant the pre-
heari ng Motion to Dism ss.

Respondent s:
Respondents ask that the Comm ssion affirmthe Exaniner.

Respondents contend that they bear no burden of proof as to Ferguson's
status where, as here, the Conplainants' allegations assert that Conplai nant
Association has bargained a contract as the representative of supervisory
enpl oyes and that Conplainant Ferguson is a nenber of Conplainant Association
and covered by the contract.

Respondents further argue that given Conplainants' failure to file a
response to the Mtion to Dismss, the Commssion can properly refuse to
consi der the argunent contained therein.

Lastly, Respondents assert that iif the Commssion were to accept
Conpl ai nants' assunption that certain menbers of Conplainant Association are
not supervisors, sone enployes would be able to pursue relief before the
Conmi ssi on under the Municipal Enploynent Relations Act while other enployes,
covered by the sane contract, would not. Respondents argue that such a result
is absurd and shoul d be avoi ded.
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DI SCUSSI ON:
We affirmthe Exam ner.

The conplaint alleges that Conplainant Association and Respondent City
are party to a contract which governs the wages, hours and conditions of
enmpl oynent of "all supervisory police officers of the Cty of LaCrosse
i ncl udi ng Conpl ai nant Ferguson." Thus, Ferguson's status as a supervisor and
the Association's status as the representative of supervisors is clearly
pl eaded. Respondent's Mtion to Dismss was based upon this nopbst reasonable
interpretation of the conplaint. Had the Exam ner received Conplainants'
response to the Mdttion, he would have known that Conplainants were now
asserting that Conplai nant Ferguson was not a supervisor and that a hearing was
needed to determ ne Ferguson's status. However, because Conplai nants never
mai |l ed their response to the Exami ner, he obviously had no basis for concluding
that there was any uncertainty as to the content of the conplaint before him
He thus appropriately proceeded to rule on the Mtion and correctly dism ssed
t he conpl ai nt based upon our holding in Gty of MIwaukee, supra.

Conpl ai nants now ask that we review the Exam ner's Oder based upon a
theory never raised before the Examiner. 1In effect, Conplainants wish to anmend
the conplaint to plead that Ferguson is not a supervisory enploye but instead
is a nunicipal enploye. Both Section 111.07(2)(a), Stats, 2/ which is made
applicable to the instant conplaint by Sec. 111.70(4)(a), Stats., and
ERB 12. 02(5) 3/ nwmke clear that anmendnents to conplaints are untinely if made

after issuance of the Examner's final order. Thus, we decline to consider
Conpl ai nants' "anended" conplaint as the amendment was made in an untinely
manner .

Lastly, we would note that even if we were to consider Conplainants'
amendrment and even if it were established that Ferguson is not a supervisory
enpl oye, dismssal of the conplaint would nonethel ess have been appropriate.
As noted by the Examiner and still not disputed by the Conplainants, the
conplaint is nost reasonably interpreted as alleging a refusal to bargain in
violation of Sec. 111.70(3)(a)4, Stats. Even as a nunicipal enploye, Ferguson
woul d not have standing to raise a refusal to bargain allegation inasnuch as
muni ci pal enployer's duty to bargain runs not to individual rmunicipal enployes
but only to the bargaining representative of nunicipal enployes. 4/ Further, a
determination that Ferguson was a nmunicipal enploye would not affect
Conpl ai nant Association's status in this natter as the representative of
supervi sory enpl oyes. As we noted in Cty of MIwaukee, supra., a nunicipal
enployer has no duty to bargain with the representative of supervisory
enpl oyes. 5/

G ven the foregoing, we have affirned the Exam ner.

Dated at Madi son, Wsconsin this 7th day of January, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

2/ Section 111.07(2)(a), Stats. provides, in pertinent part:

"...any such conplaint nmay be anended in the discretion of
the Conmission at any tine prior to the issuance of a
final order based thereon..."

3/ ERB 12. 02(5) provides:

(5) AMENDMENT. (a) Wio nay anend. Any conpl ai nant may
amend the conplaint upon notion, prior to the hearing
by the conmi ssion; during the hearing by the conmi ssion
if it is conducting the hearing, or by the conmm ssion
menber or exam ner authorized by the board to conduct
the hearing; and at any time prior to the issuance of
an order based thereon by the conm ssion, or conm ssion
nmenber or examiner authorized to issue and nake
findi ngs and orders.

4/ Section 111.70(2), Stats. provides nunicipal enployes with the right
"...to bargain collectively through representatives of their own
choosing..." Section 111.70(3)(a)4, Stats. provides that it is a
prohibited practice for a municipal enployer "To refuse to bargain
collectively with a representative of a majority of its enployes..."

W would also note that if Ferguson were a nunicipal enploye, it
woul d be the bargaining representative of the non-supervisory enployes,
not Conpl ai nant Associ ati on, who would have standing to raise the refusal
to bargain issue.

5/ Subsequent anendnent of Sec. 111.70(8), Stats. has provided Cty of
M | waukee police supervisors with all rights of municipal enployes. See
Cty of MIwaukee, Dec. No. 19190 (VERC, 12/81).
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By A Henry Henpe /s/

A. Henry Henpe, Chairnman

Her man Torosi an /s/

Her man Tor osi an, Conmm ssi oner

WIlliamK. Strycker /s/
WIlia

Strycker, Comm ssioner
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