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ASSQOCI ATI ON,
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Appear ances:
M. Richard Perry, at hearing and on brief, and M. Peter Guyon Earle, on

brief, Perry, Lerner & Qindel, S.C, Attorneys at Law, 823
North Cass Street, MI|waukee, W 53202-3908, appearing on behal f of
the M I waukee Teachers' Education Associ ati on.

Ms. Mary M Rukavina, Assistant Gty Attorney, City of MI|waukee, Ofice of the Gty

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

The M| waukee Teachers' Education Association filed a conplaint of
prohibited practices with the Wsconsin Enploynment Relations Comm ssion on
May 24, 1990, alleging that the MIwaukee Board of School Directors had
conmitted prohibited practices in violation of Sec. 111.70(3)(a)l and 5, Stats,
by violating the parties' collective bargai ning agreenent. On June 21, 1990,
the Commi ssion appointed Janes W Engnann, a nenber of its staff, to act as
Exami ner and to neke and issue Findings of Fact, Conclusions of Law and O der
as provided in Secs. 111.70(4)(a) and 111.07, Stats. Hearing on said conplaint
was held on July 26, 1990, in MIlwaukee, Wsconsin, at which tine the

Respondent answered the allegations of the conplaint on the record. The
parties were afforded the opportunity at hearing to enter evidence and to nake
arguments as they w shed. Said hearing was transcribed, the transcript of

whi ch was received on August 17, 1990. The parties filed briefs which were
recei ved on Septenber 21, 1990, and reply briefs which were received on Cctober
31, 1990. The Exam ner, having considered the evidence and argunents of the
parties, makes and issues the follow ng Findings of Fact, Conclusion of Law and
O der.

FI NDI NGS OF FACT

1. The M Iwaukee Teachers' Education Association (hereinafter
Associ ation or Conplainant) is a |abor organization within the neaning of Sec.
111.70(1) (h), St at s. The Association is the exclusive bargaining

representative of a bargaining unit consisting of certificated teachers and
rel ated professional personnel engaged in the education of student in the
M | waukee Public School s. The Association maintains its principal office at
5130 West Viiet Street, MIwaukee, Wsconsin 53208.

2. The M Iwaukee Board of School Directors (hereinafter Board or
Respondent) is a nmunicipal enployer within the meaning of Sec. 111.70(1)(j),
Stats. As such, it operates the MIwaukee Public Schools. The Board naintains
it principal office at 5225 West Miet Street, MIwaukee, Wsconsin 53208.

3. At all times nmaterial herein, the Association and the Board have been
parties to a collective bargai ning agreenment covering certificated teachers in
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the enpl oy of the M| waukee Public Schools. Part VII, Section K of the 1989-90
agreenent provides as foll ows:

K. NONDI SCRI M NATI ON CLAUSE.

The MIEA (Association) and the Board agree that it is the
established policy of both parties that they shall not
di scrim nate against any enploye on the basis of sex,
race, creed, national origin, marital status, political
affiliation, physical handicap, or union activities.

The Board agrees that where wonmen and ninorities are
concerned, the principle of equality of treatnent shall
be nai nt ai ned.

Gievances involving this section shall be presented to the
Boar d. If the matter is not satisfactorily resolved
within thirty (30) days of being filed with the Board,
the MIEA nay proceed in the followi ng manner. All eged
violations of this section shall not be arbitrable.
They shall be submtted to the WERC (Commi ssion) for
det erm nation as pr ohi bi t ed practice (contract
vi ol ati on) pur suant to Section 111.70(3) (a) (5),
Wsconsin Statutes. They shall not be handl ed pursuant
to Section J above.

Part 11l, Section Q6)(b), Professional Assistance Procedure, provides as
fol | ows:

If the enploye is found to be medically disabled by
appropriate nedi cal personnel, he/she shall be granted

sick leave for necessary treatnent. If the enploye
does not have sufficient sick leave, up to twenty (20)
days of sick leave may be advanced which wll be

deducted from future accunul ati ons.

4. Thomas Taylor, Jr. is a certificated teacher who has been enployed in
the M Iwaukee Public Schools since 1972. As such, he is represented by the
Association and covered by the collective bargaining agreement between the
Associ ation and the Board. Since 1978 Taylor has taught at Harlen Garland

El enentary School . Hs evaluations indicate that he is at least a very
conpetent teacher. Since 1982, his evaluations have noted sick |eave use of
over ten days per year. He has not been counsel ed, warned or reprinmanded for

excessive absenteeism or anything else during his tenure on the job. On
February 17, 1989, 1/ Taylor was arrested and charged with two counts of
possession of a controlled substance, specifically marijuana and cocai ne. O
February 20, Taylor was arrested and charged with one count of possession of a
controll ed substance, specifically cocaine.

5. On February 21, an article appeared in the MIwaukee Sentinel under
the headline, "5th grade teacher arrested for 2nd tine on drug charges.” Said
article stated:

A fifth-grade teacher at Garland El ementary School .
faces additional drug charges after being arrested a
second tine since Friday.

Thomas Taylor, 44, originally was arrested Friday as he

1/ Al dates refer to 1989 unl ess ot herw se not ed.
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was driving away fromhis apartnent. . . . Police were
there to carry out a search warrant. He was charged
with m sdenmeanor drug possession, (sic) as the result
of a police raid.

Tayl or was arrested again Mnday, hours after he was
charged in the first case.

According to police, menbers of the Violent Crinmes Task
Force were conducting a surveillance operation on a
drug house. . . when they spotted Tayl or.

Capt. Vincent Partipilo said Taylor was seen wal king
into the house and exiting quickly.

Police said that when he was stopped for questioning,
he threw a package containing a white powder that
appeared to be cocaine at officers.

Taylor told police he was celebrating his release from
court earlier in the day, said Capt. Craig Hasting of
the Vice Control D vision.

Hours earlier, police said, Taylor had appeared in the
district attorney's office for a charging conference
regarding his arrest Friday.

Police had executed a search warrant on his hone and
found cocai ne and marijuana in his house and car.

Tayl or was being held in the City Jail Tuesday.

A school district spokesman said Taylor would be
suspended without pay while the crimnal charges were
bei ng handl ed.

6. On February 21, the Board by Assistant Superintendent Robert W Long
suspended Taylor and directed him to appear at an administrative inquiry on
February 23. As a result of said inquiry, the Board by the Assistant
Superi ntendent suspended Taylor from all teaching duties wthout pay as of
February 24, pending resolution of the matter under the collective bargaining
agr eement . In a letter to Taylor following the admnistrative inquiry and
dated February 23, Garland School Principal Robert Helmniak advised Tayl or
that a neeting would be held on March 1 to consider a charge agai nst Tayl or of
conduct unbecoming a professional educator by violation of state statutes
i nvol ving possession of a controlled substance. The mi sconduct charge was not
resolved at the March 1 neeting and, therefore, a hearing was scheduled for
March 8. On March 7, the Association by Assistant Executive Director Robert P.
Ander son contacted the Board by tel ephone and advi sed Administrative Specialist
Rayrmond Nenoir that Taylor would be unable to attend the conference schedul ed
for March 8 because he had been admitted to De Paul Hospital. Ander son and
Nermoir agreed to reschedul e the conference at a |l ater date.

7. On or about March 7, Taylor was adnmitted to De Paul Hospital. The
course of treatment was as follows:

The patient was imediately involved in the program and
i mredi ately involved hinself in group. The patient was
very defensive, very guarded. He did begin to work on
steps one through five. Hs first tw weeks in
treatment he was in total denial of the seriousness of
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his al coholism He did appear to be in touch with the
power of the cocaine. Tom (Taylor) did begin to bond
with some of the group nenmbers, and it appeared that he
was sharing with sone group nenbers outside of group.

Toms last week in treatment, it appeared that he
really got in touch with how powerful his addiction
was, came to group and began to share. It appeared

that his defenses cane down, he was very open, wlling
to accept feedback, and took on the [ook of a different
per son. At this time Tom seened very notivated, and
ready to start his recovery. He did conplete steps one

through five. . . . The patient's enployer was
contacted. It was not clear if Tomwas going to have a
job or not. He has nmany |egal problens around his

cocai ne abuse which has not been cleared up as of yet.
. It appeared to the treatnment team that the |ast
week in treatnment Tom really did a turnaround; was
| ooking very notivated and if he continued with his
aftercare would probably be able to maintain ongoing
sobriety. 2/

"(S)teps one through five" refers to the 12 step program of recovery of
Al coholics Anonynous. The 12 steps are as foll ows:

1.W admitted we were powerless over alcohol--that our lives had
becone unmanageabl e.

2.Canme to believe that a Power greater than ourselves could restore
us to sanity.

3.Made a decision to turn our will and our lives over to the care
of God as we understood H m

4. Made a searching and fearless noral inventory of ourselves.

5.Admtted to God, to ourselves, and to another human being the
exact nature of our wongs.

6. Wre entirely ready to have God renove all these defects of
character.

7. Hunbly asked HHmto renmove our shortconi ngs.

8.Made a list of all persons we had harned, and becane willing to
nmake anends to themall.

9. Made direct anends to such peopl e wherever possible, except when
to do so would injure themor others.

10. Continued to take personal inventory and when we were wong
pronptly admitted it.

11. Sought through prayer and neditation to inprove our conscious
contact with God as we understood Hm praying only for
knowl edge of Hs will for us and the power to carry
t hat out.

12. Having had a spiritual awakening as the result of these steps,
we tried to carry this nessage to alcoholics and to
practice these principles in all our affairs.
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Tayl or was discharged on April 3, after which he participated in De Paul
Hospital's outpatient program which included three weekly therapy sessions,
twice weekly random urine drug screenings, two weekly neetings of Al coholics
Anonynmous, work with an AA sponsor and nonthly case reviews. From on or about
March 7, 1989, through at least July 26, 1990, the day of hearing, Taylor's
drug screeni ngs were negative.

8. On July 26, Taylor entered guilty pleas for two counts of m sdermeanor
possessi on of cocaine and one count for m sdeneanor possession of narijuana in
violation of Secs. 161.16(2) and 161.41(3), Stats. On Septenber 1, Taylor was
sentenced to six nmonths in the County jail, which sentence was stayed. He was
pl aced on probation for three years and ordered to serve four weekends in the
House of Correction, to pay $750 in fines and costs, and to perform 60 hours of
conmuni ty service.

9. A hearing was held on Septenber 11 before Director of Human Resource
Managenent Raynmond E. Wllians. |In a letter dated Septenber 15, WIllianms wote
to Taylor as follows:

A hearing was held on Septenber 11, 1989, under Part |
Section N, 1(c) of the contract to consider t
foll owi ng charge of mi sconduct agai nst you:

Vy
h

Conduct wunbeconing a professional educator by violation of
State Statutes 161.16(2)(b) (1), 161. 14(4) (t)
(possession of a controlled substance).

Present at this conference in addition to you and |I were Ms.
Cara Conia, a Counselor from De Paul Rehabilitation
Hospital, and M. Robert Anderson, MIEA.

On February 17, 1989, you were arrested for possession of
cocaine and narijuana, a violation of State Statutes
161.16(2)(b) and 161.14(4)(t). On February 20, 1989,
you were arrested a second tinme for possession of
cocai ne.

Ms. Conia, testifying on your behalf, stated that you have
been a participant in a drug rehabilitation program
since March, 1989. She indicated that you have
struggl ed, but worked hard while in the program She
al so stated that you were involved in the counseling of
ot her professionals and were showing signs of a good
recovery.

Your involvermrent with drugs and the strong influence you have
over inpressionable mnds are a potentially dangerous
conbi nati on. The fact that you are in a treatnent
program is commendable; however, the seriousness of
your behavi or makes your continued enpl oyment with the
M | waukee Public Schools a risk too great to ignore.
It is for this reason that | wll recommend to the
Superi ntendent of Schools that you be terminated from
your enploynment as a teacher in our district.
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10. In a letter to Taylor dated Septenber 19, Superintendent of Schools
Robert S. Peterkin stated that he concurred with the disposition of the matter
by WIlians. In a letter to the President of the Board of School Directors
dated Septenber 26, Taylor appealed the Superintendent's decision to dismss
himas a teacher and requested a hearing before the full Board.

11. A hearing was held before the MIwaukee Board of School Directors on
Decenber 4. At said hearing, the Board took action which it stated in a letter
dat ed Decenber 12 to Taylor from Secretary-Business Manager John J. Peterburs.
Said letter stated in relevant part as foll ows:

Pl ease be advised that at its nmeeting of Decenber 4, 1989,
the M| waukee Board of School Directors adopted the follow ng
action in the matter of your appeal of dismssal as a teacher
in the MIwaukee Public Schools:

"That you sign a return to work agreement in which you are
required to agree that for a period of five years you wll
continue participation in support prograns to prevent you
from participating in alcohol or narcotics. After two years
of continued participation, the admnistration will review
your participation in the program and nay rescind the
requi renent to continue in the programif they believe it is
no | onger necessary.

"That part of this program nust involve a program of nedical
monitoring of your condition. Verification of your
participation in the support programis required.

"That you provide a statenent from your doctor a mni mum of
every four nonths stating whether or not you test positive
for drugs. Any positive test of drugs wll automatically
term nate your enploynent with the MIwaukee Public School s.

"You will receive a suspension through the 1989-1990 school
year wi thout pay."

12. The Association filed a grievance with the Board on behal f of Tayl or

on January 10, 1990, alleging a violation of Part WVII, Section K of the
coll ective bargaining agreenent between the parties. The matter was not
resol ved through the grievance procedure. Part VII, Section K of the agreenent

specifies that grievances under this section are not subject to arbitration but
are subject to proceedings under Sec. 111.70, Stats., as violations of Sec.
111.70(3)(a)5, Stats. This matter is properly before the Exami ner under Part
VI1, Section K of the contract and Sec. 111.70(3)(a)5, Stats.

13. Taylor is alcoholic and drug dependent. Tayl or' s dependence on
al cohol and other drugs, specifically cocaine, is an inpairment which nakes
achi evenment unusually difficult. The Board perceived Taylor's inpairnent as

limting his capacity to work. The Board's suspension of Taylor from teaching
for 18 nonths and its requiring himto enter into a return to work agreenent
nmeant to prevent, verify and nonitor his use of alcohol and other drugs was
based on Tayl or's handi cap of al cohol and drug dependence. Said action was not
based on Taylor's conviction of possession of a controlled substance. Taylor's
handi cap was not reasonably related to his ability to adequately undertake his
job responsibilities, nor did it threaten the safety of hinself, fellow workers
or students. The Board did not show that accommodating Tayl or's handi cap by
allowing himto take an unpaid |eave under Part Ill, Section G 6)(b) of the
col I ective bargai ning agreement woul d pose any hardship on the Board' s program
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CONCLUSI ONS OF LAW

1. Thomas Taylor is a municipal enploye wthin the neaning of
Sec. 111.70(1)(i), Stats.

2. The M| waukee Teachers' Education Association is a |abor organization
wi thin the meaning of Sec. 111.70(1)(h), Stats.

3. The M| waukee Board of School Directors is a nunicipal enployer
wi thin the neaning of Sec. 111.70(1)(j), Stats.

4, Jurisdiction over this matter is present through Part VII, Section K
of the collective bargai ning agreenent between the parties which specifies that
a grievance under this section is not subject to binding arbitration but is to
be adj udi cat ed as a pr ohi bi ted practice conpl ai nt of viol ating
Sec. 111.70(3)(A)5, Stats.

5. Thomas Taylor is handicapped within the neaning of Part WVII,
Section K of the collective bargai ni ng agreenment between the parties.

6. The Board's action of suspending Taylor and requiring him to enter
into a return to work agreenment was not based on Taylor's conviction of
possession of a controlled substance in violation of Secs. 161.16(2) and
161.41(3), Stats.

7. The Board's action of suspending Taylor and requiring him to enter
into a return to work agreenent was discrimnation against Tayl or based on his
handicap in violation of Part VI, Section K of the collective bargaining
agr eenent .

8. The Board's action of suspending Taylor and requiring him to enter
into a return to work agreenent was not justified under the exceptions set
forth in Sec. 111.34, Stats.

9. Accommodating Taylor's handicap by allowing him to take an unpaid
| eave under Part 111, Section 6)(b) of the collective bargai ning agreenent
posed no hardship on the Board's program

10. The Board's refusal to acconmobdate Taylor's handicap by allowi ng him
to take an unpaid |eave under Part [Il, Section G 6)(b) of the collective
bar gai ni ng agreenment was di scrimnation agai nst Tayl or based on his handicap in
violation of Part VII, Section K of the collective bargaining agreenent.

11. By violating Part WMI, Section K of the collective bargaining
agreenment, as determined in Conclusions of Law 7 and 10 above, the Board
violated Sec. 111.70(3)(a)5, Stats. 3/

Based upon the above and foregoing Findings of Fact and Concl usions of
Law, the Exam ner makes and issue the foll ow ng

ORDER 4/

3/ Al though the Association alleges on conplaint that the actions of the
Board violated Secs. 111.70(3)(a)l and 5, Stats., the Association offered
no evidence nor made any argument as to either an independent or
derivative violation of Sec. 111.70(3)(a)l, Stats. For that reason, no
such violation is found.

4/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

-7- No. 26524-A



IT 1S ORDERED:

1. That the Board cease and desist fromdiscrimnating agai nst Tayl or on
t he basis of physical handicap.

2. That the Board expunge all reference to the return to work agreenent,
t he suspensi on w thout pay and the m sconduct proceedi ngs from Tayl or' records.

3. That Taylor's record be anended to show that he was on nedical |eave
wi t hout pay, pursuant to Part Ill, Section 6)(b) of the agreement, from
February 21, 1989, through August 30, 1990.

4. That the Board notify the Wsconsin Enploynment Relations Conmi ssion
in witing within twenty days fromthe date of this Order as to what steps it
has taken to conply herewi th.

Dated at Madi son, Wsconsin, this 11th day of Septenber, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

James W Engmann, Exam ner

Section 111.07(5), Stats.

(5) The conmission may aut horize a comm ssioner or exam ner to make
findings and orders. Any party in interest who is dissatisfied with the
findings or order of a conmssioner or exanminer may file a witten
petition with the conmssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the conm ssioner or exam ner was nailed to the |ast
known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evidence submtted. If the commssion is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tine another 20 days
for filing a petition with the conm ssion.
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M LWAUKEE PUBLI C SCHOOLS

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

POSI TI ONS OF THE PARTI ES

Associ ati on

On brief, the Association argues that the contractual prohibition against
handi cap di scrimnation enbodies the Wsconsin Fair Enployment Act (Act); that
Thonmas Taylor is handi capped within the neaning of the Act; that the Board's
suspensi on of Taylor w thout pay constituted discrimnation on the basis of a
physical handicap; that a reasonable accommpdation of Taylor's handicap
requires that the Board provide himwi th a medical |eave rather than a punitive
suspension; that the Board has failed to provide any evidence in support of its
burden to show that its discrimnation against Taylor was perm ssible under the
Act; and that the Board's defense that it permssibly discrinminated against
Tayl or on the basis of his conviction is both pretextual and fal se.

The Association also argues that Part VII, Section K of the collective
bar gai ni ng agreenent between the parties prohibits discrimnation on the basis
of physical handicap; that Taylor's drug and al cohol addiction constitutes a
physical handicap within the nmeaning of Section K, that the Board failed
reasonably to accomodate Taylor's handicap when it punitively suspended him
rather than grant him a nedical |eave without pay; and that this failure to
accomodat e constituted discrimnation on the basis of a handicap in violation
of Part VII, Section K of the contract.

In addition, the Association argues that the Board's affirnmative defense
that it permssibly discrimnated on the basis of arrest and conviction rather
than on the basis of a handicap is both pretextual and false; that, first, the
record overwhel mingly denmonstrates that the notivating reason for the punitive
action against Taylor was his handicap and not the fact of his arrest and
conviction; that, second, the circunstances surrounding Taylor's arrests and
convictions are not substantially related to the circunstances of his job; and
that Part WII, Section K of the collective bargaining agreenent between the
parties, by virtue of its incorporation of the Act, is grounded on the
principle that treatment of drug and al cohol addiction is nore appropriate that
punitive discrimnation.

The Association requests that all reference to the return to work
agreenment, the suspension w thout pay and the m sconduct proceedings pursuant
to Part 1V, Section N, be expunged from Taylor's record, and that his record be
amended to show that he has been on a medical |eave w thout pay, pursuant to
Part 111, Section Q6)(b) of the contract from February 21, 1989, through
August 30, 1990.

On reply brief, the Association argues the Board discrimnated against
Taylor on the basis of his physical handicap; that the Board's brief
erroneously argues (1) that the Conplainant failed to prove that Taylor is an
al coholic and a drug addict, (2) that alcoholism and drug addiction are not
necessarily handicaps, (3) that the Conplainant failed to prove that the Board
knew that Tayl or was handi capped, and (4) that the Board' s adverse enploynent
action was based on Taylor's arrest and conviction and not his handi cap; that
Taylor is an alcoholic and drug addict and that the Board stipulated to the
sanme; that alcoholism and drug addiction constitute a handicap under both
Wsconsin and federal |law, and that the Board knew that Tayl or was handi capped.

The Association also argues that the circunstances of Taylor's arrests

-9- No. 26524-A



and conviction were not substantially related to the circunstances of his
particular job as a teacher; that the Board erroneously equates "substantially
relate" as used in Sec. 111.335(c), Stats., with "nexus" as used in the civil
service law of the federal governnent and of other states; and that the
punitive suspension of Taylor is not rationally related to an effort by the
Board to avoid the risks of repeat conduct.

Finally, the Association concludes that Part WVII, Section K of the
agreenment between the parties was violated when the Board punitively suspended
Taylor and inposed a return to work agreenment on him that the Association
carried its burden of establishing that Taylor is handi capped by virtue of his
al cohol and drug addictions and that the Board discrimnated against him on
that basis; that the Board failed to establish that the discrimnation was
necessary on the ground that the handicap is reasonably related to Taylor's
ability to adequately perform his job duties; that the Board failed to
reasonably accommobdate Taylor's handicap by granting him a nedical |eave as
required by Part 111, Section G that the Board's affirmative defense that it
permssibly discrimnated on the basis of arrest and conviction is both
pretextual and incorrect because the circunstances of the offense for which
Taylor was arrested and convicted are not substantially related to the
circunmstances of his job; and that, therefore, Taylor is entitled to have all
reference to the return to work agreenent, the suspension wi thout pay and the
m sconduct proceedi ngs be expunged from his record and that he is entitled to
have the record anended to show that he has been on nedical |eave w thout pay,
pursuant to Part I11l, Section 6)(b) of the contract from February 21, 1989,
t hrough August 30, 1990.

Boar d

On brief the Board argues that the Association has not proven that Tayl or
i s handi capped within the neaning of the Wsconsin Fair Enploynent Act (Act);
that the Association has not introduced any evidence into the record on the
issue of Taylor's inpairment or the Board's perception that he had an
i mpai rment whi ch nade achi evenent for him unusually difficult or limted his
capacity to work; that, quite the contrary, the Association has introduced
significant evidence supporting the position that Taylor's problens occurred
outside of school and in no way inpaired his achievenent or capacity to work;
that Taylor's performance evaluations illustrate a pattern of satisfactory
performance and nmake no reference to his inability to achieve or any noticeable
i mpai rment on the job; that the Association has not produced any evidence to
support the position that Taylor had an actual or perceived inpairnent; that,
in fact, the evidence that was introduced illustrates that Taylor was never
inpaired on the job nor did the Board ever perceive that Taylor was inpaired or
limted in his capacity for work; that in addition to establishing that Tayl or
i s handi capped under the definition provided in the Act, the Association nust
al so prove that the Board took adverse enploynent action against Taylor based
upon that handicap; that paranount to establishing that the Board s adverse
enpl oynent action was based upon Taylor's handicap, the Association has the
burden of proving that the Board had know edge of the handicap; that the record
establishes that the Board took an adverse enploynment action against Taylor;
and that the record does not support the allegation that the adverse action was
based upon Tayl or' s handi cap.

The Board also argues that in its charging letter of Septenber 15, 1989,
the Admnistration infornmed Taylor that the Administration had concluded that
he was guilty of conduct unbecoming a professional educator by violation of
state statutes involving the possession of a controlled substance; that it was
Taylor's involvemrent with crimnal activity, not his physical or nental
impairment or his ability to performon the job, that was at the heart of the
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m sconduct charges against him that the evidence establishes that the basis
for the decision was Taylor's involvenment with the crimnal justice system and
that, therefore, the Association has failed to nmeet its burden of proof wth
respect to (a) establishing that Taylor has a handicap, and (b) that the
Board' s adverse enpl oynent action was based on that handi cap.

In addition, the Board argues that the Board did not discrimnate against
the Conplainant on the basis of an arrest and a conviction record within the
nmeani ng of the Act; that in dealing with convicted criminals, actions taken by
an enpl oyer which might nornmally constitute discrimnation are deened not to be
unlawful if it can be shown that the circunstances of the offense substantially
relate to the circunstances of the particular job; that, thus, a wde variety
of off-duty msconduct, from conviction of a teacher for theft and aggravated
assault to drug possession, have been regarded as rationally related to on the
job performance; that this concept is particularly enphasized where the arrest
or conviction are publicized; that the Administration attenpted to balance its
interest in protecting students from an unreasonable risk against its interest
in rehabilitating a crimnal; that the Board expressed its concern that the
adverse publicity may have had an enbarrassing affect to the District; and that
such a concern is valid and legally permssible when it is found that the
m ssion of the public enployer is affected by any notoriety present in the
arrest and prosecution of the enpl oye.

The Board concl udes that the Association has not met its burden of proof
in establishing that Tayl or was handi capped within the meaning of the Act; that
the Association has not established that the Board illegally discrimnated
against Taylor on the basis of his arrest or conviction record within the
neaning of the Act; that, therefore, the Board has not engaged in any
prohi bitive labor practice in violation of Sec. 111.70, Stats.; that the Board
struck a fair and legally pernmissible renmedy; that Tayl or was suspended for one
year to put some tine and di stance between hinself and the fifth grade students
he taught; that he was also required to sign a work agreenent in which he
agreed to submit to random drug testing as ordered by his ternms of his court
ordered probation; that Taylor agreed to such a condition; and that, therefore,
the Conplainant's petition for relief should be denied and the Conplaint should
be di sm ssed.

On reply brief, the Board argues that the Association has not met its
initial burden of proof because it has not established that Taylor suffered
from a real or perceived |lessening or deterioration or danage to a nornal
bodily function or condition or the absence of such bodily function or
condition; that there is not one shred of evidence in the record where an
expert rmedical diagnosis has been rendered regarding Taylor's alleged
al coholism and drug addiction; that the Association has not net its secondary
burden of proof because it has not established that Taylor's inpairment either
actually makes or is perceived as naking achieverment unusually difficult or
limts the capacity to work; and that, therefore, the Conplainant's allegation
of handi cap di scrimnation should be summarily di sm ssed.

The Board al so argues that the Respondent has contended from the start
that its enployment decision was permissible under the exception to the
prohi bition agai nst discrimnation agai nst soneone on the basis of a conviction
record; that the Conplainant classifies this as pretextual; that wthout a
showi ng of a handi cap, however, the bottom of Conplainant's argunent falls out;
t hat Conpl ai nant has not net the burden of proof in establishing that Taylor is
a handi capped individual under the Act; that Taylor was convicted of nisde-
nmeanors the circunstances of which substantially relate to the circunstances of
his particular job; that Taylor, by virtue of his two misdeneanor convictions
for two separate violations of the same crimnal statute within three days has,
at the very least, denonstrated poor judgnent and a woeful lack of
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responsibility; that the very nature of a teacher's job requires that he or she
exerci se good judgnent and responsibility over the population they serve; and
that the Respondent had reason to doubt Taylor's judgment and concluded that
his involvenent with drugs and the strong influence he had over inpressionable
m nds was a potentially dangerous conbination and created a risk too great to
i gnor e.

DI SCUSSI ON

The Association and the Board agree that Part VII, Section K of their
col l ective bargai ning agreenment incorporates the Wsconsin Fair Enmploynent Act
(hereinafter Act) and federal law 5/ The Act nmkes it unlawful for an
enployer to discrimnate against an enploye 6/ in terns, conditions or
privileges of enploynent 7/ on the basis of handicap. 8/

Three points are essential to establishing that a person has been
discrimnated against in regard to enploynent due to a handicap: (1) The
conplainant nust be handicapped within the neaning of the Act; (2) the
conpl ai nant must establish that the enployer's discrimnation was on the basis
of handicap; and (3) it mnust appear that the enployer cannot justify its
al | eged di scrimnation under the exceptions set forth in the Act. 9/

Thus, the first issue to be determned is whether Taylor is handi capped
within the meaning of the Act. The Act states that a handi capped individual in
an indivi dual who:

(a) Has a physical or nental inpairment which nakes
achi evenment unusually difficult or limts the capacity
to work;

(b) Has a record of such an inpairment; or
(c) I s perceived as having such an inpairment. 10/

The Board correctly states that a two-step process of analysis is needed
to determ ne whether an individual is handicapped under the Act. "In sunmary,
the person alleging that he or she is handi capped under the Act must establish
first, an actual or perceived inpairnent, then, second, that such condition
either actually nmakes or is perceived as making achi evenent unusually difficult

5/ M | waukee Board of School Directors, (hereinafter WIkerson), Dec.
No. 21315-A (McLaughlin, 87/84), at 10; MIlwaukee Board of School
Directors, (hereinafter Mlling), Dec. No. 23604-B (Schiavoni, 4/87), at
12-14, reversed on ot her grounds, Dec. No. 23604-C, (WERC, 2/88).

6/ Section 111.325, Stats.
7/ Section 111.322(1), Stats.
8/ Section 111.321, Stats.

9/ Boynton Cab Co. v. |ILHR Departnent, 96 Ws. 2d 396, 406 (1982);
Wl kerson, supra; and MdlTing, supra, at 14.

10/ Section 111.32(8), Stats.
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or limts the capacity to work." 11/

The Board does not dispute that Taylor is an alcoholic and cocaine
addict. 12/ The Board does dispute that alcoholism and drug addiction are
necessarily handi caps per se.

It is well settled that alcoholism is a disease 13/ but does it
constitute an inpairnent for purposes of the Act? The elenent of "inpairnent"
is satisfied by showing an actual or perceived |essening, deterioration, or
danmage to a nornmal bodily function or bodily condition, including the absence
of said function or condition. 14/ Certainly al coholism and drug dependence
neet these criteria. 15/

Establishing an inpairnent, however, is not enough. The Act also
requi res the conplainant to

establish that the inpairment either actually nakes or is
percei ved as maki ng 'achi evenent unusually difficult or
l[imts the capacity to work'. . . The disjunctive 'or'
in the statute nmakes it <clear that one of two
conditions must be net to satisfy this second step.
Either the claimant nust show that the real or
perceived inpairment makes  achi evenent unusual 'y

11/ Cty of La Gosse Police and Fire Conmi ssion v. Labor and Industry Review
Conmi ssion, 139 Ws. 2d 740, 762 (1987).

12/ Inits answer to the conplaint placed on the record at hearing, the Board
admtted that for a period of ten years Taylor has suffered from
al coholism and, for a period of approximately two years, Taylor suffered
from addiction to cocaine. On brief, the Board raised the issue of
whet her the Association had proved that Taylor was an alcoholic and
addict but did not argue that the Association had not proved the sane.

I nstead, on brief the Board di sputed whether al coholism and addiction are
necessarily handicaps per se. On reply brief, the Board argued that the
Association did not prove by nedical testimony that Taylor is an

al coholic and addict. As the Board admitted such in its answer to the
conplaint, it can not on reply brief put the Association to its proof on
this matter. For the purpose of this decision, Taylor is deened by

adm ssion to be an al coholic and addi cted to cocai ne.

13/ Connecticut General Life Insurance Conpany v. DILHR 86 Ws. 2d 393, 407
(1978). See also MIwaukee Board of School Directors, Dec. No 23604-C
(VWERC, 2/88) at 7-8.

14/ Cty of La Crosse, supra, at 759-760. The elenent of "inpairment" can
al so be satisfied by showi ng that the condition perceived by the enpl oyer
woul d constitute and actual inpairment if it in fact did exist.

15/ Section 51.01(1m, Stats., defines "alcoholisnt as "a disease which is
characterized by the dependency of a person on the drug alcohol, to the
extent that the person's health is substantially inpaired or endangered
or his or her social or economc functioning is substantially disrupted.”

An "al coholic" is defined in Sec. 51.01(1), Stats., as "a person who is
suffering from alcoholism" while someone who is "drug dependent" is
defined in Sec. 51.01(8), Stats., as "a person who uses one or nore drugs
to the extent that the person's health is substantially inpaired or his
or her social or economc functioning is substantially disrupted.”
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difficult, or the claimnt nust show that the real or
perceived inpairnent limts the capacity to work. An
enpl oyer's perception of either satisfies this el enent
as well. 16/

Does the inpairnment of alcoholism and drug dependence nake achi evenent
unusual ly difficult? The Board argues that the Association did not prove that
Tayl or had an inpairnment which nade achi evenent for himunusually difficult and
that, to the contrary, the Association introduced significant evidence
supporting the position that Taylor's problens occurred outside of school and
in no way inpaired his achi evenent.

What is nmeant by the phrase "makes achi evenent unusually difficult"? The
W sconsin Suprene Court answered the question as foll ows:

The determination rests not with respect to a particular job,
but rather to a substantial limtation on life's nornal
functions or a substantial limtation on a major life
activity. See, School Bd. of Nassau County, Fla. v.
Arline, 107 S. C. 1123, 1129 (1987). 17/

Thus, the analysis looks not at Taylor's job but at his life. Certainly,
al coholism and drug dependence, by definition, limt life's normal functions
and magjor life activities and, thus, neet this condition. 18/

Do the inpairnments of alcoholism and drug dependence limt the capacity
to work? Again, the Board argues that the Association did not prove that
Tayl or had an inpairnment which nade achi evenent for himunusually difficult and
that, to the contrary, the Association introduced significant evidence to show
that Taylor's problens occurred outside of school and in no way linmited his
capacity to work.

The Wsconsin Supreme Court has also determined what is neant by the
phrase "limt the capacity to work." The Court said that the condition of
"limts the capacity to work" refers to the particular job in question. 19/
Agai n, al coholism and drug dependence can certainly limt an enploye's capacity
to teach.

Irrespective of whether Taylor's inmpairnent linmted his capacity to work,
the actions of the Board showed that it perceived that Taylor's inpairnent
l[imted his capacity to teach. The Board determ ned that Taylor's inpairment
required that he be suspended from teaching for 18 nonths. The Board al so
determ ned that Taylor would have to sign a return to work agreement in which
he was required for a period of five years (1) to continue participation in
support groups to prevent him from participating in alcohol and drugs, (2) to
be involved in a program of medical nonitoring of his condition, including
verification of his participation in the support group, and (3) to provide a
statement from his doctor a mninmum of every four nonths stating whether he
tested positive for drugs. Regardless of whether Taylor's capacity to work was
limted, this condition is still met because the Board perceived his capacity

16/ Cty of La Crosse, supra, at 761.

17/ Id.

18/ See footnote 15/ above, quoting Sec. 51.01(1m and (8), Stats.

19/ Gty of La Crosse, supra, at 761-762.
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to work was |imted. 20/

The finding that an al coholic and drug dependent is handi capped under the
Act is consistent with other decisions. In Squires v. LIRC, the Court reviewed
the discharge of an alcoholic enploye to determne whether the discharge was
di scrimnation based on handicap. In first determ ning whether the conplai nant
was handi capped within the meaning of the Act, the Court said, "The first
point is not at issue. It is undisputed that the enployee is handi capped by
reason of his alcoholism" 21/ In Mlling, the Exami ner also determ ned that
the disease of alcoholism is a physical handicap. 22/ O her courts have
determ ned that al coholismand drug addi ction are handi caps. 23/

Thus, it is determined that Taylor suffers from an inpairment of
al coholism and drug dependence, that said inpairnment nmkes achi evenent
unusual ly difficult, and that the Board perceived his inpairment as limting
his capacity to work. Based on this, it is determined that Taylor is
handi capped wi thin the neaning of the Act.

As to the second issue, the burden of proof is on the Conplainant to
establish that the enployer's discrimnation was on the basis of handicap. 24/
The Board argues that it did not discipline Taylor based on his handi cap but,
rather, based on his crimnal convictions. The Board further argues that said
di scipline was not discrimnation because the convictions were substantially
related to the circunstances of Taylor's job. The Association argues that this
is pretext.

The overriding concern of the Board' s admnistration in recomrending
Taylor's termnation was his involvenent wth drugs. In his letter to Taylor
guoted in Finding of Fact 9 above, the Director of Human Resources WManagenent
wr ot e:

Your involvenent with drugs and the strong influence you have
over inpressionable mnds are a potentially dangerous
conbination. . . . (T)he seriousness of your behavior
makes continued enploynent with the MIlwaukee Public
Schools a risk too great to ignore. It is for this
reason that | wll recommend to the Superintendent of
School s that you be termnated from your enpl oynent as
a teacher in our district.

Nowhere does the Director state that it is Taylor's conviction that is the
reason for his recomendation; no, it is his "involvenent with drugs."

The Superintendent concurred with this recomendation. The major concern

20/ Section 111.32(8)(c), Stats.
21/ 97 Ws. 2d 648, 651 (Ws. Ct. App. 1980).
22/ Supra, at 15.

23/ Hazlett v. Martin Chevrolet, 51 FEP Cases 1588, 1590 (Chio 1986),
review ng several state and federal decisions on the nmatter.

24/ The Board argues on brief that the Association nust prove that the Board
knew of the Taylor's handicap and that the Association failed to do so.
On the record it is obvious that the Board was aware of Taylor's handicap
before it made its decision to suspend him

- 15- No. 26524-A



of the Board was Taylor's drug dependence as well. Al of the conditions of
the return to work agreenent inposed by the Board were directly related to
preventing, nonitoring and verifying Taylor's use of drugs. As quoted in
Fi nding of Fact 11 above, the Secretary of the Board wote to Taylor in part as
foll ows:

"That you sign a return to work agreement in which you are
required to agree that for a period of five years you

will continue participation in support prograns to
pr event you from participating in alcohol and
narcotics.

"That part of this program nust involve a program of nedical
nmonitoring of your condition. Verification of your
participation in the support programis required.

"That you provide as statenment from your doctor a m nimum of
every four nonths stating whether or not you test
positive for drugs. "

Nowhere does the Board direct Taylor to participate in support prograns to
prevent him from participating in crimnal activity, neither does the Board
require that his conviction record by nonitored nor that his probation officer
provide a statement every four nonths that he has been free from conviction.

The Board's action focuses entirely on Taylor's alcohol and drug dependence,
supporting the Association's argunent that the Board' s use of conviction record
to support its action is pretext. Although the arrest of Taylor started this
process and although the Board's action cane after Taylor's convictions, the
record is clear that the action taken by the Board was based on Taylor's
dependence on alcohol and other drugs; that is, based on Taylor's physical
handi cap, and not his conviction record.

The third issue requires a deternmination that the enpl oyer cannot justify
its alleged discrimnation under the exceptions set forth in Act. The Act
states that, notw thstanding the prohibition against enpl oynment discrimnation,
it is not enploynment discrimnation because of handicap to:

discrimnate against any individual . . . in terms,
conditions or privileges of enploynent if the handicap
is reasonably related to the individual's ability to
adequately undertake the job-related responsibilities
of that individual's enploynment. . . . 25/

The Board did not show that Taylor's handicap related to his ability to
adequately undertake the job-related responsibilities of teaching. The record
shows that throughout the ten years of Taylor's al coholismand two years of his
drug dependence, he was a conpetent teacher with no record of any problens. 26/

Nothing in the record suggests that Taylor ever used al cohol or other drugs at

school or that he was ever under the influence of alcohol or other drugs while
at school. Thus, the Board did not show that Taylor's alcoholism or drug
dependence interfered in any way with his teaching.

25/ Section 111.34(2)(a), Stats.

26/ At the hearing before the Board, an issue was raised regarding Taylor's
attendance during this tinme. Wile the nunber of his absences were noted
on his teacher evaluations since 1983, he was never counsel ed, warned or
di sci plined regarding excess absenteei sm
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In determ ni ng whether a handi capped individual can adequately undertake
the job-related responsibilities of a particular job, the Act allows the
enpl oyer to consider the present and future safety of the individual, the
individual's coworkers and, if applicable, the general public. 27/ If the
enpl oynent involves a special duty of care for the safety of the genera
public, the enployer may consider said special duty of care in evaluating
whet her the enploye can adequately undertake the job-related responsibilities
of a particular job. 28/

The Board did not show in any way that Taylor's handicap inpacted on the
safety of hinself, his fellow teachers or the general public. Nothing in the
record suggests that Taylor's use of alcohol or drugs involved students in any
way. There is absolutely no evidence that Tayl or bought from sold to, or used
al cohol or other drugs with his students or any students, either at school or
el sewher e. Thus, the Board did not show that Taylor's handicap in any way
conprom sed the safety of anyone, including students. Finally, the Board did
not show that Taylor's job involved a special duty of care for the safety of
t he general public.

The Act states that enploynent discrimnation because of handicap
i ncl udes:

Refusing to reasonably accombdate an enploye's or
prospective enploye's handicap unless the enployer can
denonstrate that the accommpdation would pose a
hardship on the enployer's program enterprise or
busi ness. 29/

A reasonabl e accommodation would have been to allow Taylor to take an unpaid

nmedi cal |eave, as allowed for under the agreenment between the parties. The
Board offered no evidence that such an accomodation would in any way pose a
hardship on its program Therefore, by refusing to accommodate Taylor's

handicap in this way, the Board discrinmnated against Taylor on the basis of
handi cap.

271/ Section 111.34(2)(b), Stats.
28/ Section 111.34(2)(c), Stats

29/ Section 111.34(1)(b), Stats.
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Since the Board discrimnated against Taylor on the basis of handicap by
suspending him for 18 nmonths 30/ and requiring a return to work agreenment 31/

in violation of Part VII, Section K, | have ordered the expungenent of all
reference to the suspension, including the msconduct proceedings, and the
return to work agreenent. As the Board discrimnated against Taylor by not
accommodating his handicap in violation of Part VII, Section K, | have ordered

that his record be anended to show that he was on nedical |eave pursuant to

Par t , Section @ 6)(b), the contractual provision for accomodating nedi cal

111
disabilities.

Dat ed at Madi son, Wsconsin, this 11th day of Septenber, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

30/ There may be factual situations in which the Board could discipline an
enpl oye for being arrested for possession of a controlled substance
This decision holds only that such a factual situation is not present in
t his case.

31/ There may be factual situations in which the Board could require an
enploye to enter into a return to work agreement, such as the one at
i ssue here. This decision holds only that such a factual situation is not
present in this case. This decision makes no holding as to the
appropriateness of the specific elenents of the return to work agreenent
(participation in support prograns, nmedical nonitoring, drug test
verification) for that was not at issue here.

JWE/ sh
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