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of the Conpl ai nants.
M. Louis Ml epske, Gty Attorney, 1525 Church Street, Stevens Point,

FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER

St evens Poi nt Police COficers Association and Janes Dow i ng,
John Buernesch, Edward Eggl eston and David Kratzke filed a conplaint on My 4,
1990 with the Wsconsin Enployment Relations Commission alleging that the Gty
of Stevens Point and the Police and Fire Commssion of the Cty of
Stevens Point had committed a prohibited practice within the neaning of
Sec. 111.70(3)(a)l and 3, Stats., when it failed to promote the individually
named Conpl ainants on May 8, 1989 because of their past union activities. The
conplaint was later amended to make the same allegation concerning pronotions
whi ch occurred Novenber 11, 1988, July 12, 1989 and Novenber 8, 1989. The
Conmi ssi on appoi nted Ral ei gh Jones, a nmenber of its staff, to act as Exaniner
in this matter and to nake and issue Findings of Fact, Conclusions of Law and
Order, as provided in Sec. 111.07(5), Stats. A hearing was held in Stevens
Poi nt, Wsconsin, on January 7 and 8, 1991 at which tine the parties were given
full opportunity to present their evidence and argunents. Both parties filed
bri efs whereupon the record was closed Cctober 16, 1991. The Exam ner, having
consi dered the evidence and argunments of counsel and being fully advised in the
prem ses, nakes and files the follow ng Findings of Fact, Conclusion of Law and
O der.

No. 26525-A
FI NDI NGS OF FACT

1. The Stevens Point Police Oficers Association, hereinafter referred
to as the Association, is a |abor organization located at 1550 Strongs Avenue,
Stevens Point, Wsconsin 54481. At all times naterial hereto, the Association
has been the exclusive collective bargaining representative for all sworn, non-
supervi sory | aw enforcenent personnel enployed by the Gty of Stevens Point and
working in its police departnent. Al the individually named Conpl ai nants were
non-supervi sory police officers enployed full-time by the Gty. Al  except
Buer nesch continue to be enployed by the Cty.
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2. The City of Stevens Point, hereinafter referred to as the Gty, is
a nmunicipal enployer which anbng its many functions operates a police
depart nent. The Department's offices are located at 1550 Strongs Avenue,
Stevens Point, Wsconsin 54481. The Police and Fire Conmi ssion of the Gty of
Stevens Point exists under the authority of Sec. 62.13, Stats. \Were materi al
hereto, it approves or disapproves of pronotions recomended by the Police
Chief. At the tine the conplaint was filed, the Chair of the Police and Fire
Conmmi ssion was Patricia Wodka, 2825 Sinonis, Stevens Point, Wsconsin 54481.

3. Al the individually nanmed Conplainants were chair officers and
executive board menbers of the Association in 1988 and 1989. During that
period James Dow ing was president, John Buermesch was vice-president, Edward
Eggl eston was secretary and David Kratzke was treasurer. Al four participated
in collective bargaining negotiations with the Gty and other activities
related to their positions with the Association. Dow i ng has been the
Association's president for the last seven years and has served as its chief
spokesman during that period.

4. Joseph Fandre was the City's Chief of Police from 1983 until his
retirement on January 6, 1990. The current Chief of Police is Robert Keeson.
At the time the conplaint was filed, other supervisors within the Police
Departnment were Captain John Schm dt, Captain Leonard Perlak, Lieutenant Donal d
Sankey, Lieutenant David Johnson, Lieutenant Fred LaRosa and Lieutenant Anthony
Benke.

5. Sonetine in 1983, a citizen conplained that Dowing had insulted
hi m The end result of this citizen conmplaint was that Dowling received a
witten reprinmand concerni ng sane. Dow i ng contested the reprimand and asked
for a trial board to review the matter. A trial board headed by Lt. Sankey was
convened and heard the case. At this hearing Dowling was not allowed to cross-
exam ne those who testified. Dowling then retained a |awer who wote a letter
to Gty officials saying Dowing had been denied due process by the trial
board. Afterwards, a second trial board headed by Captain Perlak convened to
hear Dowing's appeal. The record does not indicate what the final disposition
of this appeal was. Dowing |ater sought unsuccessfully to have the Police and
Fire Comm ssion pay the legal fees he had incurred in this natter.

6. In August, 1983, the Association filed a grievance contending that
the City failed to follow the proper pronotional procedure in the pronotion of
Audrey Reeves from Detective to Corporal. This grievance was ultinately
arbitrated. One of the issues in that case was whether the Association had the
right to file grievances on its own behalf. Dowing testified on this point
for the Association. Another issue in this case was whether the Cty violated
the parties' |abor agreenent when it pronoted Reeves without testing her and
wi t hout conplying with the pronotional procedure. The Arbitrator found for the
Associ ation on both issues.

7. On August 14, 1985, Sergeant Denni s Koehler was suspended by Chief

Fandr e. On August 15, 1985, Association President Dowing sent the follow ng
letter to Fandre concerni ng sane:

Chi ef Joseph Fandre

St evens Point Police Department

1515 Strongs Ave.

Stevens Point, W 54481

Re: Denni s Koehl er

Dear Sir,
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On August 14, 1985, the Oganization was notified by
Sergeant Dennis Koehler that you suspended him on
August 14, 1985, the suspension to be inmediate and of
undet erm ned duration and with | oss of pay.

The Organization requests a witten explanation of the
cause for the suspension and an explanation of charges
to be brought against Sgt. Koehler.

Additionally, the Organization expects conpliance with
W sconsin Statutes concerning suspension. As the chief
adm ni strator of the Departnent, it seens inconceivable
that you are unaware of the requirements of the law in
this matter. Therefore, it nust be concluded that your
actions constitute a willful and intentional violation
of statute. The Organi zation wishes to informyou that
conpliance with the provisions of 62.13(h) is expected
and will be required by any neans necessary to Insure
conpl i ance.

Si ncerely,
James E. Dow i ng
Presi dent
copies: Sgt. Koehler
Capt. Perlak
Paul Jadin

Mayor Haber man
Police & Fire Comm
Personnel Committee

Fandre responded to this letter in witing but his letter is not part of the

i nst ant

record. On August 16, 1985, Dowing sent the follow ng

Fandre concerni ng Koehl er' s suspensi on:

Chi ef Joseph Fandre
1515 Strongs Ave.
Stevens Point, W 54481

Re: Dennis Koehl er
Dear Sir:

The Oganization is in receipt of your letter of
August 15, 1985 to Sgt. Koehler. W are gratified that
you have chosen to cease your violation of the |aw and
conply wth the provisions of statute 62.13(h)
concerni ng suspension wthout pay, after having been
rem nded of the content of the statute.

We note in your letter that it is amended froma letter
to Sgt. Koehler which was dispatched earlier in the
day. The O ganization congratulates you on finally
conpiling a list of charges, sonmething which would
reasonably have been expected to be acconplished well
i n advance of taking such drastic action.

The Executive Committee of the Organization has
discussed this matter and issues the follow ng
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observati ons. W conclude that your behavior in this
matter indicates that you have gone off hal f-cocked, as
you are prone to do. Your actions were inpulsive and
reckless and have done irreparable harm to the
character and reputation of Sgt. Koehler and have held
Sgt. Koehler and his famly up to public enbarrassnent
and hum liation. Your behavior nost certainly does not
conform to any acceptable norm of proper police
conduct. Furthermore, there is no rational reason for
suspension at this time as is evidenced by a quote
attributed to you in the August 15, 1985 issue of the

Stevens Point Journal in which you say that the
investigation is "too premature" to relase (sic) nore
i nfornation. Surely if the investigation is too

premature to release nore information, it is also too
premature to do irreparabl e harm

It is apparent that we nust remnd you of a |lega
presunption of innocence until proven otherw se. The
Organi zation therefore asks that you reinstate
Sgt. Koehler to duty status unless and until such tinme
as it is proven that he has commtted an infraction of
law or regulation of such severity as to warrant
suspensi on. W ask that you admit your nistake and
t ake the honorabl e action

Si ncerely,

James E. Dow i ng
Pr esi dent

In Septenber, 1985, the Police and Fire Conmi ssion
charges against Sgt. Koehler. The Conmi ssion upheld four of the eight charges
agai nst Koehl er, suspended him for two weeks without pay and denvoted
himto the rank of corporal. On Septenber 25, 1985, an article concerning the
matter appeared in the Stevens Point Journal under the headline "Koehler natter
resolved: union head.”™ Said article stated:

The disciplinary action taken against Stevens Point
Police Sgt. Dennis Koehler by the Police and Fire
Conmi ssi on Wednesday ni ght does not bring the issue to
an end, says Janes Dow i ng, pr esi dent of the
Stevens Point Police Oficers Organization.

"I can assure you 100 percent that the matter is not
resolved," Dowing said. He said he would be
consulting with the organi zation's attorney |ater today
to get opinions on what course of action the
organi zation mght take. He will then take those
opinions to the organi zation's neeting Monday night, at
which tine a decision is expected to be nade, he said.

Dowing said there are several courses of action the
group mght take, but did not elaborate, except to say
that the options include possible action against Police
Chi ef Joseph Fandre and the city.

Fandre brought Kohler up on charges for exchanging two
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handguns from the departnment's property inventory for
$90 in fishing equipnent at Bill's House of Quns,
Merrill. Koehler said he then put $90 in a drawer at
the departnent to be used by the Energency Services

Squad.

Following a day-long disciplinary hearing Wdnesday,
the comm ssion found Koehler guilty on four of the
eight charges Fandre brought against him He was
suspended without pay for two weeks and denoted to the
rank of corporal.

The charges he was found guilty of were all violations
of departnent rules, including taking two handguns from
the departnment without Fandre's perm ssion, selling the
weapons wi thout permission, failing to obtain a cash
register receipt for $90 he put in the drawer, and
retaining the $90 in his personal possession by putting
it in the drawer.

He was found innocent of violating any state statutes,
including two charges of theft and one charge of
di sposing of firearmnms inproperly.

"I'd say it was a disgusting display of city governnent
in action," Dow ing said of Wednesday's heari ng.

Nearly 20 current and former nenbers of the departnent
were subpoenaed to the hearing, nmpbst of them prepared
to take the stand as character w tnesses.

Fandre, who had requested Koehler be discharged from
the departnment said he was satisfied wth the
comm ssion's decision and would pursue no further
di sciplinary action.

The Association later filed a grievance attenpting to get the Koehler matter

heard,

declined to rehear the matter.

9.

Jour nal
mayor " .

a second tine, by the Police and Fire Conm ssion. The Conmi ssion

On Novenber 19, 1985, an article appeared in the Stevens Point

Concerns about a "running conflict" between the |ocal
police officers’ union and nanagenent in the
Stevens Point Police Departnent pronpted Mayor M chael
Haberman to ask the Police and Fire Comm ssion to study
sonme policies of the department, Haberman said this
nor ni ng.

The Conmission voted Monday to follow up on sone of
Haber man's suggestions, and will begin a study of the
operation of the departnent's evidence room reviewthe
departnental rules book, and look into the security of
i nvestigative infornmation.

Haberman said sone of his concerns about the police

departnent arose during the comm ssion's disciplinary
hearing for Cpl. Dennis Koehler in Septenber. Those
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concerns, plus some expressed to him by nenbers of the
Stevens Point Police Oficers' Union, deserve to be
| ooked into, he said.

Haberman said he is also concerned about conflicts in
the Stevens Point Fire Departnent.

"I'"'m concerned about the norale in two departnents," he
sai d. "I'm concerned about what | see as a running
conflict between the associations and the nmanagenent."

Police Chief Joseph Fandre, neanwhile, said he had no
problem with the comrission studying the listed
concerns, but he resented sone of his officers bringing
their conplaints to the mayor and not going through
pol i ce departnent channels.

"I have no problem w th these requests as presented if
they (originated) fromthe Police and Fire Conmi ssion,"
he said. "I do, however, object if sone nalcontents
wi thin the organized structure of the Police Departnment
violated existing rules and regulations by not
following the chain of command afforded to them by
making their conplaints or suggestions known to
managenent . "

Fandre said he did not know what specific conplaints
the union has about any of the areas the conmi ssion
will study.

"I don't know what the bitch is about the inventory

room" he said. "W've had no conplaints from the
district attorney's office or the city attorney about
the inventory room I"'ve yet to receive a conplaint

from anyone. "

"And | don't know what the bitch is about the rules
book," he said, adding that union representatives had
input into the rules book when the current edition was
drafted in 1977.

"Sure it could be nodified," Fandre said. "But that
coul d have been acconplished by a union nmenber comni ng
into ny office and saying, 'Hey, let's nake sone
changes.'"

Fandre said officers are encouraged to come to himwth
problems, and if they're not satisfied wth his
deci sion, then they should go to the conmi ssion.

In this case, he said, he did not hear fromany of his
of ficers.

"When that starts happening in a police departnent...
we're in trouble,”™ he said, "Wwo'll be running the
departnent, soneone at the bottom or the chief of
pol i ce?"

Dow i ng said the union was not out of line going to the

mayor . "No bargaining wunit has to follow a
departnent's chain of command," he said.
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He would not say what specific conplaints the union
had, saying that he union wi shed to pursue the matter
quietly.

The Conmi ssion set no tinetable for when the reports on
the areas of concern will be conpleted. Conmi ssi oner
Joe Alfuth will study the evidence room Conmm ssioners
Pete Risberg and Barb Kanig will study the rul es book,
and Conmi ssioners Art Davy and Jim Feigleson will study
the security of investigative information.

Haberman's recent neeting with the conm ssion narked
the first tine he has brought suggestions or concerns
to the conmi ssion, he said.

"It is not ny role to run the police and fire
departnents,” he said. "And I'mnot going to get in a
habit of getting involved in police and fire issues."
In this particular case, though, he said he had
concerns and needed to express them Whet her the
suggestions were followed, he said, was up to the
conmi ssi oner s.

Fandre indicated that the quotes attributed to him in this article were

accur at e.

10.
printed

On July 10, 1986, a letter to the editor by Janmes Dowling was

in the Stevens Point Journal under the headline "Record

"purposely slanted'”™. Said letter stated:

To the Journal --After reading and view ng accounts i
the Journal and on the Wausau television stations i
the remanding of the Dennis Koehler matter to th
Police and Fire Conmission for rehearing on penalty,
see an obvious need to set the record straight.

n
n
e
I

This is a record which seens to have been purposely
slanted by several persons, including the president of
the Police and Fire Conm ssion, as evidenced by the
gquote attributed to himin the July 8 edition of the
Jour nal . Apparently there are those who believe that
repeating the "Big Lie" often enough |ends |egitinacy
toit.

Firstly, there was absolutely no finding of crimnal

intent on the part of Koehler. This finding was nade
by the special prosecutor assigned by the Portage
County district attorney to make an inpartial
determination, as well as by the Police and Fire

Conmi ssion, follow ng the hearing.

Secondly, Koehler was found guilty of nothing. The
finding of the Police and Fire Conm ssion was that four
of the eight charges in the specifications were
sustai ned. Charges which were sustained all dealt with
violations of department rules, not violations of
crimnal |aws.

The record, at wor st , suggests that Koehl er,
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unwittingly and wth good intentions, used poor
judgnment in the disposal of the property. Poor
judgnment is something we are all guilty of on occasion
as was well-evidenced in the manner of the handling of
the matter by the departnment adnministration and the
conmi ssi on.

Thirdly, Koehler did not trade two handguns for fishing
equi prent. The record clearly shows that Sgt. Koehler
believing he was the commander of the Energency
Services Squad (a belief also held by the person
subsequently identified by the chief of police as being
the head of the squad), and believing he had been
aut hori zed to di spose of the weapons in the interest of
the ESS, obtained a $90 credit (not cash) for the
weapons.

Hs intention was to obtain equipnent for the ESS
through the business to which the weapons had been
transferred. This was being done on his own tine, when
he was shopping for fishing equipnment at the sane
busi ness.

Fi ndi ng nothing of use to the ESS squad, he applied the
credit to his personal purchase of fishing gear. He
then, inmmediately upon his return to Stevens Point,
placed $90 in cash into an envel ope on which he noted
the date and the fact that the noney had been obtai ned
fromthe sale of the weapons. This envel ope was then
pl aced within the ESS drawer in the Police Departnent.

On the date and tine that a request was nade to produce
the noney, he was able to do so immediately, producing
the envel ope containing the $90 in cash fromthe drawer
assigned to the ESS. This differs greatly from the
"col ored" version of "trading guns for fishing gear."

It should be of interest to note that the disposition
of the property by Koehler has not been the only
di sposal of property by this departnment in a nmanner
inconsistent with statute and departnent rules.
Questionable handling and disposal of property is a
fact well known to nmost if not all nenbers of the
depart nent.

Subsequent to the Koehler incident, the Police and Fire
Conmi ssion appointed one of its nenbers to oversee a
conpl ete overhaul of the manner in which property is
handl ed, stored and disposed of. (Cbviously a conplete
overhaul is anple evidence of a problem far greater
than mnmight reasonably be inferred from a single
i nci dent .

It would seem apparent that the ruling by Judge
Fl ei shauer takes into consideration facts other than
those that nay have been made public during the
reporting of this incident. Perhaps if M. Feigleson
hadn't had so nmuch trouble staying awake during the
hearing, his recollection would be a little nmore clear.
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JAVES E. DONLI NG

Pr esi dent

St evens Point Police
O ficers Organization

Fandre becane livid upon reading the above letter. He sought out Association
Executive Board nenbers Kurt Helmniak and Leonard Modik and asked them
whet her they had authorized or endorsed the aforenmentioned letter. Each said
they had. Fandre then told them he was going to sue them along with everybody
on the (Association) Executive Board, for defanation. Fandre | ater discussed
his desire to sue the (Association) Executive Board with the President of the
Police and Fire Conmission, one Feigleson, who referred Fandre to the Gty
Attorney. Fandre later consulted with Cty Attorney Louis Ml epske concerning
his (Fandre's) desire to sue the (Association) Executive Board menbers. No
lawsuit was even filed against the Association Executive Board concerning the
af orementioned letter to the editor.

11. Sonetine in 1988, probationary police officer Dawn Cyran was
di scharged. After being discharged, she sought union assistance in challenging
her discharge. Dow ing discussed her request with the union's |egal counsel.
A lawsuit was later filed over her discharge which was ultimately settled for
an exchange of noney. Prior to the filing of that lawsuit, Lt. David Johnson
told patrol officer Ron Voel ker that anyone siding with Cyran (in her fight
with the Departnent concerning her discharge) would be on his (Johnson's)

"black list" or "shit list". Johnson viewed Dowing as siding with Cyran in
her fight with the Departrment. Additionally, Johnson told Koehler that Dow ing
was out of line in backing Cyran and that Dow ing was supporting Cyran as a

personal matter.

12. Sonetine in 1988, the Cty wunilaterally changed the health
i nsurance coverage for police departnment enployes in a cost-cutting neasure.
The Association objected to the change and filed a lawsuit against the Gty
seeking to force the Gty to return to the original health insurance policy. A
tenporary restraining order was issued in circuit court which provided that the
Cty continue to grant the identical coverage it previously had under the
original insurance policy.

13. The Police Departnent's pronotion procedure for the rank of
corporal is known as Departnent Directive 80-3. It provides that whenever a
corporal vacancy occurs in the Departnent, the vacancy is posted and any person
considered who has at least three years service as a police officer. The

applicants then take a witten exam nation, receive an oral interview, and are
eval uated on their performance, personal record and suitability. A val ue of
20%is assigned to each of these five factors/conponents in deternmining a final
score. The witten examnation (i.e. the first factor) is a test conducted by
the City and County Testing Service of the Wsconsin Departnent of Enploynent
Rel ations. The oral interview (i.e. the second factor) is conducted by an Oral
I nterview Board appointed by the Chief of Police. This Board consists of three
persons: one nenber is a captain or lieutenant from the Stevens Point Police
Department, one menber is a nanagenent-level police officer from another |aw
enf orcenment agency and the renmi ning nmenber is an at-large nenber who need not

be a police officer. The remaining three factors (i.e. performance, personal
record and suitability) are evaluations determned by the officer's past,
present and future nanagenent-level superiors. Each of these three

factors/ conponents are considered separately. Each is then assigned a val ue of
20% so that together these three factors conprise 60% of the final pronotion
score. The performance factor (i.e. the third factor) involves an appraisal of
the officer's past and present perfornmance on the job with the Departnent.

This evaluation is intended to show how the officer does his/her job. Thi s
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i nvol ves "proficiency”, including car and foot patrol, crimnal and traffic
i nvestigations, handling energencies, oral and witten comunications, weapons,

court, public relations, know edge of I|aws, ordinances, and procedures. The
personal record factor (i.e. the fourth factor) involves an appraisal of the
officer's personal record. This evaluation is intended to show peripheral

itens such as the officer's personnel record (awards, letters of commendati on,
training scores, disciplinary actions, etc.), attitude, uniform and general
appear ance, respect toward superiors and cooperation with co-workers, care for

equi pment, attendance and willingness to |earn. The suitability factor (i.e.
the fifth factor) involves an appraisal of the officer's suitability for
filling the pronotional opening or vacancy. This evaluation is intended to
show how the officer is suited for the higher rank and how he/she will perform
his/her new duties if pronoted. Additionally, the officer's |I|eadership
abilities, ability to supervise, plan, and organize are considered. Finally,
consideration is given to job experience. After these three evaluations are

conpl eted by the supervisors, the results of all five conponents are tallied to
reach a final score. \Wen there is one corporal opening/vacancy, the captain
in charge of the testing process subnmts the names of the four officers having
the four highest accumul ative scores. When there is nore than one current
openi ng/ vacancy, the next two highest officers are added to the list. For
exanple, if there are two openings, six nanes are placed on the pronotion Iist,
three openings, eight nanes are placed on the list, etc. In case of tie in
scoring, the size of the list is increased to include all officers whose score
was tied. The names on this eligibility list are arranged al phabetically,
wi t hout any data or scores, and submitted to the Chief. The reason the nanes
are listed al phabetically is that the Chief of Police does not have to sel ect
t he highest scoring officer. Instead the Chief can select whonever he wants
off the eligibility list for pronotion. Al candidates on this list are
consi dered equal ly eligible candi dates for pronotion.

14. In 1988, thirteen patrol officers from the Department sought
pronotion to the rank of corporal. Pursuant to Departnment Directive 80-3, all
thirteen officers took a witten exam nation conducted by the Gty and County
Testing Service of the Wsconsin Departnment of Enploynment Relations.
Conpl ai nant Dowl i ng was ranked first on the witten examwth a score of 93.5,
Conpl ai nant Kratzke was tied for fourth place on the witten examwith a score
of 85, Conpl ai nant Eggl eston was ranked sixth on the witten examwi th a score
of 84 and Conplainant Buernmesch was ranked ninth on the witten exam with a
score of 78. Next, all the candidates for pronotion were given oral interviews
by an Oal Interview Board in accordance with Departnment Directive 80-3.
Dow i ng was ranked first on the oral exam with a score of 89.5, Kratzke was
tied for fourth with a score of 86, Eggleston was ranked sixth with a score of
84.5 and Buermesch was tied for seventh with a score of 83.5. The perfornance,
personal record and suitability evaluations were nade by a nmanagenent team in
an all-day evaluation session which occurred in Cctober, 1988. No minutes or
tape recordings were kept of this neeting. The noderator and non-voting nenber
of this managenent team was Captain Schm dt, who is not a supervisor of any of
the candi dates. The four voting nenbers of this nanagenent team were
Lt. Johnson, Lt. LaRosa and Lt. Benke. Additionally, Captain Perlak served as
a voting proxy nenber substituting for Lt. Sankey, who was about to retire.
Before the evaluations started, Schmdt held a half-hour briefing session for
the nmanagenent team nenbers wherein he explained the evaluation process,
described the bell curve used for ratings and identified what criteria they
were to use in making their perfornance, personal record and suitability
evaluations for each of the thirteen candidates. He also adnonished the
nmanagenment team nmenbers to not consider wunion activity in naking their
eval uations. The exact scores/ratings which each of the four supervisors gave
to each of the thirteen candidates for each category is not contained in the
record. After the evaluations were conpleted, Schmdt tallied the evaluators'
collective scores for the thirteen candidates. On the perfornance eval uation,
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Buernesch was rated fourth with a score of 87.5, Eggleston was in a tie for
sixth with a score of 84.5 Dowing was rated ninth with a score of 83 and
Kratzke was rated eleventh with a score of 79.5. On the personal record
eval uation, Buernesch was rated second with a score of 87.5, Eggleston was in a
tie for seventh with a score of 82.5, Kratzke was rated tenth with a score of
80.5 and Dowling was rated thirteenth with a score of 77.5. On the suitability
eval uation, Buernmesch was in a tie for fifth with a score of 81.5, Dowing was
rated seventh with a score of 81, Eggleston was in a tie for eighth with a
score of 79.5 and Kratzke was rated eleventh with a score of 76. These scores
were then tallied with the scores from the witten exam nation and the oral
interviews for a final ranking. After this was done, Dow ing was ranked third
overall with a score of 85, Buernesch was ranked fifth overall with a score of
83.5, Eggleston was ranked sixth overall with a score of 83 and Kratzke was
tied for eighth overall with a score of 81.5. The final order of ranking for
all thirteen candidates for pronotion was:

1. R Carlson

2. R Barge

3. J. Dowling

4. R Voel ker

5. J. Buermnesch

6. E. Eggl eston

7. J. Benz

8. (tie) R Kacznarek/D. Kratzke/ R Zdroik

11. M Meronek

12. D. Monmmerts

13. R Lomm s

15. In Novenber, 1988, two corporal vacancies existed in the

Departnent. After the decision was made to fill them Captain Schm dt took the
top six ranking officers from the foregoing list, arranged their nanes

al phabetically and submtted the following list to Chief Fandre:

Bar ge
Buer nesch
Carl son
Dow i ng
Eggl est on
Voel ker

AM—0V—~D

Al of the candidates on the foregoing list were qualified for pronotion and
any two coul d have been selected. Before naking his selections, Fandre did not
revi ew any of the candi dates annual eval uations.

16. Fandre selected Barge and Carlson from the foregoing list for
pronotion to corporal on Novenmber 11, 1988. The Police and Fire Conmi ssion
approved both pronmotions. Fandre indicated he selected Barge for the follow ng
reasons: 1) his comunicative skills with people, 2) his dealings with the

public, 3) his working well with co-workers, 4) his attendance at training
schools and 5) his work in inproving the Departrment's evidence room

Fandre indicated he selected Carlson for the follow ng reasons: 1) his
communi cative skills with the public and co-workers, and 2) his doing, in
Fandre's opinion, an excellent job in devel oping the Departnent's Nei ghborhood
WAt ch program
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17. In May, 1989, one corporal vacancy existed in the Departnent.
After the decision was made to fill it, Captain Schmdt took the top four
ranking officers from the list referenced in Finding of Fact 14 (excluding
Carl son and Barge because they had al ready been pronoted), arranged their names
al phabetically and submtted the following list to Chief Fandre:

J. Buermnesch
J. Dowling
E. Eggl eston
R Voel ker
18. Fandre selected Voelker from the foregoing list for pronotion to
corporal. Fandre indicated he selected Voel ker for the follow ng reasons: 1)
he (Fandre) felt Voelker was adaptable to handling the public and 2) he
(Fandre) felt Voelker would represent the Department well as a first line
super vi sor . After selecting Voelker, Fandre wote the Police and Fire

Conmi ssion the following letter dated May 4, 1989 concerning sane:

Police and Fire Conmm ssion
Cty of Stevens Point

1515 Strongs Avenue
Stevens Point, W 54481

Dear Conm ssi oners:

In accordance wth existing Departnent pronotional
policies as outlined in Depart ment Directive
number 80-3, | hereby recommend for pronotion the
followi ng naned O ficers.

Oficer Ronald L. Voelker to Corporal of Police.
Oficer Voelker started his career with our Departnent
on Cctober 1, 1981 and is assigned to the Line Division
as a Patrol Oficer. Oficer Voel ker has denonstrated
his ability to perform all duties assigned him in a
hi ghly professional manner and also relates very well
to the public whom he serves.

I respectfully request your appr oval of t hese
pronotions, as | feel that these tw Oficers wll
contribute very much to the quality type |eadership
that is expected of our Supervisors within the Police
Departnent. Thank you for your cooperation.
Respectful ly subm tted,
Joseph P. Fandre
Chi ef of Police
The Police and Fire Conmm ssion approved Fandre's recommendati on on May 8, 1989.

19. On May 14, 1989, the Association filed the followi ng grievance
concerni ng the above-noted pronotion:
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TCO Capt ai n Perl ak

FROM St evens Poi nt Pol i ce Oficer's
Organi zati on

SUBJECT: Gi evance

On May 8, 1989, a pronotion to the grade of Corporal
was made. Oficer Dowing, a mnenber of this
organi zation, who had placed third in the selection
process and whose name noved to the top of the rankings
following the pronotion of the first and second ranked
candi dates, was not pronoted. I nstead, he was passed
over in violation of Article 30 of the |abor agreenent
between the City of Stevens Point and the Organization.

The Organization requests that Oficer Dowling be
pronoted to the grade of Corporal retroactive to May 8,
1989 and that he be granted the appropriate seniority
pl acenent anmobng Corporals (behind Cpl. Carlson and
above Cpl. Voel ker) who was pronoted May 8, 1989).

John D. Burnesch
Vi ce President

Fandre responded to the grievance in witing May 19, 1989:

TGO Oficer Janes E. Dow ing
FROM Chi ef of Police Joseph P. Fandre
SUBJECT: Promoti onal Gievance

Dear O ficer Dow ing:

In accordance wth the current | abor contract
agreenent, article 22, step 3, | am hereby responding
to your grievance comunication dated My 19, 1989
regarding the recent pronotion of Corporal Rank wi thin
the Departnent. If you wll review the current
Departnment Directive Nunber 80-3, sub (g), you wll
note that the Chief of Police has the prerogative to
select from the names appearing on final pronotion
list, not knowing the actual grade point of each
Candi dat e. The selection is based on who the Chief
feels is nost suitable for pronotion to the rank
available in the best interest of the Departnent as a
whol e.

| have set a meeting date to discuss this matter with
you on Wdnesday, My 24, 1989 at 3:00 P.M in ny
Ofice.

Yours truly,

Joseph P. Fandre
Chi ef of Police
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The record does not

July 12,

i ndi cate whether the meeting referenced above occurred. On
1989, Dowling's grievance was discussed by the Police and Fire

Conmi ssion but was not resolved. On July 23, 1989, Dowling sent the follow ng
letter to Pat Wodka, Chair of the Police and Fire Conm ssion:

Pat Wodka
2825 Sinonis Street
Stevens Point, W 54481

Dear Pat,

W have received your reply to the grievance
whi ch was presented at the Police and Fire Commi ssion
meeting of July 12, 1989. By this letter, we are
inform ng you of our intention to process the grievance
to arbitration.

At the neeting of July 12th, Chief Fandre made

reference to negative reports | had witten about ny
supervi sors, negative reports which nmny supervisors
wote about ne, and various citizen conplaints. Qur

attorney would like to review these materials and we
therefore ask that the Conmi ssion obtain them fromthe
Chief and provide the Oganization with copies. Since
we are concerned prinarily with the nost recent testing
process, only materials from 1988 and 1989 will suffice
to meet our request. Additionally, we would like a
copy of the tape recording which was made at the
neeting and woul d al so ask for copies of anything from
the personnel files of Oficer John Burmesch and
Oficer Ed Eggl eston which the Chief considers to be of
a negative nature. Again, only materials from 1988 to
1989 will suffice.

W also ask to be provided with any and all
witten records of the npbst recent testing and
pronotion process, including but not limted to the
fol | owi ng: test scores, final placenents, witten
notes, eval uations done on officers in the process by
any management or non-nmanagenent personnel, and any
witten recommendations which Chief Fandre referred to
at the nmeeting of July 12, 1989.

I am enclosing witten authorization for rel ease
of the test scores which have been signed by all
conpeting officers with the exception of Bob Barge and
Jim Benz. W do feel that the Oganization has a
conpelling interest in the testing process and results
and therefore have the right to obtain the requested
materials even w thout individual authorization. e
have included signatures only to facilitate the
pr ocess.

Upon receiving and reviewing the materials, we
will wite to the Wsconsin Enploynent Relations
Conmi ssion to request a list of arbitrators.

Yours truly,

-14-
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James E. Dow i ng
Pr esi dent

Dow i ng received the followi ng reply on August 25, 1989:

M. James E. Dow i ng

Police Oficer

St evens Point Police Department
1515 Strongs Ave.

Stevens Point, W 54481

Dear O ficer Dow ing:

This conmunication is in reply to vyour letter to
Conmi ssioner Patricia Wodka dated July 23, 1989
requesting data from your personnel file relative to
the recent Departnent pronotions.

I have nothing to submit to you in accordance with the
time frame as outlined in your letter for the years
1988 and 1989. | have personal nemo's (sic) from ny
Management people that are confidential and which
provide guidance consideration only for ny final
deci sion on whom to pronote fromthe list provided to
me from the pronotion interview board. These nmeno's
(sic) are not part of any enployee's file.

Yours truly,

Joseph P. Fandre
Chi ef of Police

Dow i ng responded with the followi ng |letter dated Cctober 2, 1989:

Police and Fire Commi ssion
1515 Strongs Ave.
Stevens Point, W 54481

ATTN. Pat Wodka
Dear Pat:

In an Organization letter to you dated July 23, 1989,
the Oganization nade a request for information
concerning the pronotion grievance which was filed and
heard by the Conmmission at the neeting of July 12,
1989.

Among the materials requested were the follow ng:
negative reports witten by ne about ny supervisors and
by ny supervisors about me, the tape recordi ng nmade at
the neeting of July 12, 1989, test scores and final
pl acements, witten notes and evaluations done on
of ficers by any nanagenent or non-nanagenent personnel
in the course of the process and any reconmendations
for pronotion which the Chief referred to at the
nmeeting of July 12, 1989.
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As of this date the only information received is a copy
of the final test scores and placenents of 11 of the 13
conpeting officers and a letter from Chief Fandre
acknowl edgi ng that he has none of the negative witten
reports that he clainmed to possess. The Chief did
however refer to possession of "confidential personal
menmos from ny managenent peopl e. "

The Organization again asks that the Conm ssion provide
any of the above requested materials which have not as
yet been provided so that we nmay file for arbitration.
This request includes the nenbs to which the Chief
referred.

As you have requested, a copy of this letter will be
sent to the Cty Attorney.

Yours truly,

James E. Dow i ng
Pr esi dent

On Novenber 2, 1989, Dow ing sent Wodka the following letter:

St evens Point Police and Fire Comm ssion
1515 Strongs Ave.
Stevens Point, W 54481

ATTN. Pat Wodka
Dear Pat:

Having requested, in letters dated July 23, 1989 and
Cctober 2, 1989, documents related to the pronotion
grievance filed by the Oganization on My 13, 1989,
and havi ng not received those docunments, it is apparent
that the Gty chooses not to conply with our request.

Therefore, the Oganization now requests that the
Police and Fire Commission obtain and hold the
requested materials to prevent their loss or
destruction wuntil such time as they may be nade
avail abl e to us.

Yours truly,

James E. Dow i ng

Presi dent
20. In July, 1989, one corporal vacancy existed in the Departnent.
After the decision was made to fill it, Captain Schmdt took the top four

ranking officers from the list referenced in Finding of Fact 14 (excluding
Carl son, Barge and Voel ker because they had already been pronoted), arranged
their nanmes al phabetically and submtted the following list to Chief Fandre:

J. Benz
J. Buernesch
J. Dowling
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E. Eggl eston

21. Fandre selected Benz from the foregoing list for pronotion to
corporal. Fandre indicated he selected Benz for the followi ng reasons: 1) his
talent in dealing with the public, 2) his attendance at training schools and 3)
his being an expert in truck regulation and truck weight. After selecting

Benz, Fandre wote the Police and Fire Commssion the following letter dated
July 12, 1989 concerning sane:

Police and Fire Comm ssion

Cty of Stevens Point

1515 Strongs Ave.

St evens Point, Wsconsin 54481

Dear Conm ssi oners:

In accordance wth existing Departnent Pronotional
Pol i ci es as outlined in Depart ment Directive
number 80-3, | hereby recommend for pronotion the
followi ng naned O ficers:

Oficer Janes C. Benz to Corporal of Police. Oficer
Benz started his career wth our Departrment on
August 11, 1969 and is assigned to the Line D vision as
a Patrol Oficer. Oficer Benz has denonstrated his
ability to performall duties assigned himin a highly
prof essi onal manner and also relates very well to the
publ i ¢ whom he serves.

I respectfully request your appr oval of t hese
pronotions, as | feel that these tw Oficers wll
contribute very much to the quality type |eadership
that is expected of our Supervisors within the Police
Departnent. Thank you for your consideration.

Respectful ly subm tted,

Joseph P. Fandre /s/
Joseph P. Fandre
Chi ef of Police

The Police and Fire Commi ssion approved Fandre's recommendation on July 12,
1989.

22. Sonetine in |ate 1989, Mayor Scott Schultz called Roger Bullis, the
President of the Police and Fire Conm ssion, at the request of incomng Police
Chi ef Bob Keeson and asked Bullis if the Police and Fire Conm ssion would hold
off making the corporal pronotion planned for later that year so that Keeson
could nake it. Fandre and the Police and Fire Commission did not honor
Schultz's request to defer the corporal pronotion for the new incom ng Chief.

23. In Novenber, 1989, one corporal vacancy existed in the Departnent.

After the decision was made to fill it, Captain Schmdt took the top four
ranki ng positions from the list referenced in Finding of Fact 14 (excluding
Carl son, Barge, Voelker and Benz because they had already been pronoted),
arranged their nanes al phabetically and submitted the following list to Chief
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Fandr e:

Buer nesch
Dow i ng
Eggl est on
Kaczmar ek
Kr at zke
Zdr oi k

AOoTM—<

There were seven nanes on this |ist because Kacznarek, Kratzke and Zdroi k were
all tied in their overall order of ranking.

24. Fandre selected Zzdroik from the foregoing list for pronotion to
corporal on Novenber 8, 1989. The Police and Fire Comm ssion approved his
pronotion. Fandre indicated he selected Zdroik for the follow ng reasons: 1)
his communicative skills with people, 2) his dealings with the public, 3) his
working well with co-workers and 4) his ability, in Fandre's opinion, to
command during stressful situations.

25. Buernesch resigned as a police officer from the Departnent on
January 5 or 6, 1990. Hs stated reason for resigning was that he disagreed
with the (corporal) pronotions that had been nade in the Departnent.

26. The record indicates that Fandre pronoted Doug Carpenter in 1983
from corporal to sergeant while he (Carpenter) was local union president and
that Fandre pronoted Kurt Helmniak in 1983 from patrol officer to corporal
while he (Helminiak) was | ocal union vice-president. The record also indicates
that Robert Barge, who was pronoted from patrol officer to corporal in the
pronotion referenced in Finding of Fact 16, was local union vice-president in
1987. The record also indicates that Ron Voel ker, who was pronoted from patrol
officer to corporal in the pronotion referenced in Finding of Fact 18, was once
a nenber of the Association's bargaining conmttee but was not a nenber of the
Associ ation's Executive Board.

27. There is nothing in the record indicating that Fandre always
pronoted the highest ranking officer on the eligibility list.

28. There is nothing in the record indicating that Dowing' s grievance
regarding the May 8, 1989 pronoti on was appeal ed to arbitration.

29. Fandre's 1989 corporal pronotion decisions were unlawfully tainted,
insofar as who he selected, because his failure to select any of the
Conpl ainants for any of three separate corporal vacancies was notivated, at
least in part, by his (Fandre's) hostility toward their past union activity.

30. Fandre's not pronoting Conplainants Dow ing, Buermesch, Eggleston
and/or Kratzke to any of three separate corporal vacancies in 1989 had a
reasonabl e tendency to interfere with the exercise of their rights guaranteed
by Sec. 111.70(2), Stats.

Based on the above Findings of Fact, the Exam ner makes the follow ng

CONCLUSI ON OF LAW
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The Cdty of Stevens Point and

Conmi ssion, through Chief Fandre, discrimnated against
Dow i ng, John Buernesch, Edward Eggleston and David Kratzke

Sec. 111.70(3)(a)3, Stats., when one or

selected for any of three separate corporal

vacancies in 1989,

Police and Fire
Conpl ai nants Janes
in violation of
the Conplainants were not
in part, because

of their past union activity. The Gty of Stevens Point and the Stevens Point

Police and Fire Conmission thereby committed a derivative
Sec. 111.70(3)(a)l, Stats., by interfering wth
enpl oyes to engage in lawful, concerted activity.

On the basis of the above and foregoing Findings of Fact
of Law, the Exam ner nmakes and issues the follow ng

-19-
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ORDER 2/

IT IS ORDERED that the Respondents, City of Stevens Point and the
Stevens Point Police and Fire Commssion, its officers and agents shall
i mredi at el y:

1. Cease and desist from
a. Interfering with the Conpl ai nants or
any other enployes in the exercise
of their rights guar ant eed in

Sec. 111.70(2), Stats.

b. Di scrim nating agai nst t he
Conpl ai nants or any other enployes
for engaging in protected concerted

activity.
2. Take the following affirmative action which the

Examiner finds will effectuate the policies of

VERA:

a. | medi ately vacate the corporal
position filled My 8, 1989 by
Ronal d Voel ker .

b. I medi ately  sel ect between  John
Buernesch, Janes Dowling or Edward
Eggleston to fill that corporal

1/ Any party may file a petition for review with the Conm ssion by follow ng

the procedures set forth in Sec. 111.07(5), Stats.
Section 111.07(5), Stats.

(5) The conmi ssion may authorize a comm ssioner or exam ner to make findings and
the findings or order. If no petition is filed within 20 days from the
date that a copy of the findings or order of the conm ssioner or exam ner
was mailed to the last known address of the parties in interest, such
findings or order shall be considered the findings or order of the
conmm ssion as a body unless set aside, reversed or nodified by such
conmi ssioner or examner within such tinme. If the findings or order are
set aside by the commi ssioner or exam ner the status shall be the sane as
prior to the findings or order set aside. If the findings or order are
reversed or nodified by the comm ssioner or examiner the tinme for filing
petition with the comm ssion shall run fromthe tine that notice of such
reversal or nodification is nailed to the l|ast known address of the
parties in interest. Wthin 45 days after the filing of such petition
with the commission, the conmission shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part, or direct
the taking of additional testinony. Such action shall be based on a
review of the evidence submitted. If the conmission is satisfied that a
party in interest has been prejudiced because of exceptional delay in the
recei pt of a copy of any findings or order it may extend the tine another
20 days for filing a petition with the conm ssion.
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position.

C. After that selection is made, make
the individual selected whole by
adjusting their pay rate accordingly
and paying him back pay retroactive
to May 8, 1989, plus interest at the
rate of twelve percent (12% per
year 3/ on that anount.

d. Notify all enployes by posting in
conspi cuous places on its prenises,
where notices to its enployes are
usual |y posted, a copy of the notice
attached heret o and mar ked
" Appendi x A". That Notice shall be
posted inmediately upon receipt of a
copy of this Oder and shall remain
post ed for thirty (30) days
thereafter. Reasonabl e steps shall
be taken to ensure that said Notice
is not altered, defaced, or covered
by ot her material.

e. Notify the Wsconsin Enpl oyment
Rel ati ons Commission in witing
within twenty (20) days of the date
of this Oder regarding what steps
it has taken to conmply wth this
O der.

Dated at Madi son, Wsconsin this 6th day of February, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Raleigh Jones /s/
Ral ei gh Jones, Exam ner

APPENDI X " A"
NOTI CE TO ALL EMPLOYES

Pursuant to an order of the Wsconsin Enploynent Relations Comm ssion,
and in order to effectuate the policies of the Minicipal Enploynent Relations
Act, we hereby notify our enployes that:

WE WLL imediately vacate the corporal position
filled May 8, 1989 by Ronal d Voel ker.

VE WLL i medi atel y sel ect between  John
Buernesch, Janes Dowling or Edward Eggleston to fill
that corporal position.

WE WLL inmrediately nmake the individual selected
whole by adjusting their pay rate accordingly and
payi ng him backpay retroactive to My 8, 1989, plus

2/ The applicable interest rate set forth in Sec. 814.04(4), Stats.
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interest at the rate of twelve percent (12% per year
on that anount.

WE WLL NOT discrimnate against Conplainants
James Dowl ing, John Buermesch, Edward Eggleston and
David Kratzke or any other enployes on the basis of
their engaging in protected concerted activity.

WE WLL NOT in any other or related matter
interfere with the rights of our enployes pursuant to
the provisions of the Minicipal Enployment Relations
Act .

CI TY OF STEVENS PO NT AND
STEVENS PO NT POLI CE AND FI RE COWM SSI ON

By

Dated this 6th day of February, 1992.

TH' S NOTI CE MUST BE POSTED FOR THIRTY (30) DAYS FROM THE DATE HERETO AND MUST
NOT BE ALTERED, DEFACED OR COVERED BY ANY MATERI AL.

Ol TY OF STEVENS PO NT
(POLT CE AND FI RE COMM SSI ON)

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER

BACKGRCUND

Inits conplaint initiating this proceeding, the Association alleged that
the City violated Sec. 111.70(3)(a)l and 3, Stats., when it failed to pronote
any of the individually named Conplainants to a corporal position on My 8,
1989 because of their past union activities. At the hearing, the Association
amended its conmplaint to make the same allegations concerning corporal
pronotions which occurred Novenber 11, 1988, July 12, 1989 and Novenber 8,
1989. A total of five separate corporal pronotions were nmade on these four
occasi ons. The Gty answered the conplaint as anended denying that it had
conmitted any prohibited practices in making the five pronotions.

PARTI ES PCSI TI ONS

It is the Association's position that Chief Fandre bypassed the four
individually naned Conplainants for pronotion on four separate occasions,
despite their being well-qualified for sane and having inmediate credentials,

because of their past union activities. 1In the Association's view, there is no
| ogi cal explanation for Fandre's failure to promote any of them except for
their prolific, productive and successful union activities. The Associ ation
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acknow edges that while there are four named individual Conplainants, the
conplaint centers on one - Oficer Dowing. The reason for this, according to
the Association, is that he headed and lead the Union and acted as its chief

spokesman for much of Fandre's term as Chief. It characterizes Dowing as an
active, demanding and effective union |eader who clashed often and hard wth
Fandre. In the Association's view, open warfare existed between Fandre and the
Association which was fought before arbitrators, the courts, various
conmi ssions, at bargaining sessions and fromtinme to tine, in the nedia. In
this regard, the Association cites the Association's, particularly Dowing s,
i nvol venent in the followi ng "battles": 1) Dowing's discipline in 1983 and

experience with two department trial boards, 2) the arbitration of the Audrey
Reeves pronotion grievance, 3) the Dennis Koehler disciplinary matter, 4) the
Dawn Cyran discharge matter, 5) the 1988 health insurance matter, and 6) the
processing of Dowling's grievance relating to the May 8, 1989 pronotion. The
Associ ation contends that given these past "battles", it is not surprising that
there was hostility by Fandre and other supervisors in the Departnent,
particularly Lt. Johnson, against the individually named Conplainants and the
Associ ati on. The Association asserts that this hostility and aninus was not
forgotten over time by them but instead showed itself when the instant
pronoti onal opportunities cane al ong and none of the conplai nant union officers
were selected for promotion. The Association opines that this was not a nere
coi nci dence. I nstead, according to the Association all the Conplainants were
passed over for pronotion because of their past union activities. The
Association argues that these four pronotion pass-overs are all the nore
egregi ous when one considers that Fandre's past practice was to pronote the
nunber one rated officer on the pronotion list, but that he (Fandre) deviated
from that practice when Dow ing happened to be the nunber one rated officer on

the second, third and fourth pronotion |ists. The Association argues that
these pronotion pass-overs violated MERA because they were based, in part, on
anti-uni on ani nus. As a renedy for these alleged prohibited practices, the

Associ ation requests the Examiner to order appropriate remedial relief.

The Gty initially submts that the statute of limtations has expired on
the third and fourth pronotions in issue here, nanely those which occurred on
July 12 and Novenber 8, 1989, so those portions of the conplaint should be
summarily dismssed. This argunment is based on the premi se that the statute of
l[imtations for those pronmotions runs from the date the conplaint was anmended
to raise themas issues (i.e. January 7, 1991), and not the date the conplaint
was filed (May 4, 1990). Wth regard to the nerits, the Gty acknow edges that
it cannot take an enploye's wunion activity into account when naking a
pronoti on. It argues that here, though, the Association failed to present
clear, satisfactory and convincing evidence that any of the Conplainants were
not pronoted because of their past union activities. According to the Gty,
there was no conspiracy to deny any of the Conplainants' pronmotions. The Gty
asserts that while there are four individually named Conplainants in this

action, this case principally revolves around just one - Dowing. The Gty
acknow edges that Dowling has been active in the union and in that capacity,
has had confrontations with Departnent managenent. It notes though that other

uni on presidents have had confrontations with managenent too. As a result, it
reasons that Dowing was no different from other union presidents in that
regard. Additionally, the Gty reviews other pronotions which occurred during
Fandre's tenure as Chief. Specifically, it notes that Doug Carpenter was
pronoted in 1983 from corporal to sergeant while he was union president, that
Kurt Helmniak was pronoted in 1983 to corporal while he was union vice-
president and that Robert Barge, who was pronoted to corporal in the first
pronotion involved here (i.e. the Novenber 11, 1988 pronotion) was union vice

president in 1987. 1In the Cty's view, these exanples show that Fandre did not
have a history of denying pronotions to union activists but, to the contrary,
had a track record of promoting them Next, the Gty reviews the various

grievances relied upon by the Association for the proposition that these
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matters show that aninosity existed between Fandre and the Association.

However, after reviewing same the Cty reaches the opposite conclusion, nanely
that those events do not show anti-union anims or hostility by Fandre agai nst
t he Conpl ai nants. Finally, with regard to the pronotions that were made, the
Cty notes that the pronotional procedure gives the Chief the right to sel ect
any of the individuals on the eligibility list which is submtted to him It
asserts that there is nothing in the pronotion procedure itself, the Iabor

contract or past practice that limts the Chief's selection to just the top
rated individual on the list. As a result, it is the Gty's view that the
Chi ef can sel ect whonever he wants for pronotion off the eligibility list. In

the five promotions involved here Fandre selected those individuals whom he
felt were the nost qualified and he explained in detail why he selected them
In the Gty's view, the selection of the individuals chosen by Fandre was not
tainted by the Conplainants' past union activity. Wth regard to Dowing's
non-sel ection for any of the five pronotions, the Gty does not claim that
Dow ing or any of the other Conplainants were grossly insubordinate. However,
it does rely on the testimony of Department supervisors Lt. Johnson and Lt
LaRosa for the proposition that Dowing' s attitude toward both managenment and
the public was not receptive to pronotion. It opines that if Dowing's
attitude toward the general public and his supervisors was that which reflects
a good officer, he (Dowing) would have undoubtedly been pronoted years ago.
The Gty therefore requests that the conplaint be dismssed.

DI SCUSS| ON
Ti nel i ness

The original conplaint was filed with the Comm ssion on May 4, 1990. It
alleged that the four individually naned Conplainants were passed over for a
corporal pronotion on May 8, 1989 due to their past union activity. At the
first day of hearing, January 7, 1991, the conplaint was amended to make the
sane allegation concerning three other corporal pronotions which occurred
Novenber 11, 1988, July 12, 1989 and Novenber 8, 1989. A total of five
separate corporal pronotions were nade on these four occasions. Since the City
asserts that sone of these pronotions occurred outside the pertinent statute of
limtations, it is necessary to determine if such is, in fact, the case.

Section 111.07(14), Stats., which 1is incorporated by reference in
Sec. 111.70 prohibited practice proceedings by Sec. 111.70(4)(a), Stats.
provi des:

The right of any person to proceed under this section
shall not exceed beyond one year from the date of the
specific act or unfair |abor practice alleged.

This of course nmeans that if the alleged prohibited practice occurred on a date
nore than one year preceding the date on which the conplaint was filed, the
charge is outside the statute of limtations. The tineliness of these four
charges will now be revi ened.

Attention is focused initially on the pronotion referenced in the
original conplaint (i.e. the May 8, 1989 pronotion). As previously noted, the
conplaint was filed My 4, 1990. Since this challenged pronotion occurred
within one year of the date on which the conplaint was filed, the charge was
timely filed. As a result, the Conplainants are not time-barred from receiving
relief pertaining to this pronotion if it is ultimately found to constitute a
prohi bited practi ce.

Next, attention is turned to the other three pronotions in issue, nanely
t hose which occurred on Novenber 11, 1988, July 12, 1989 and Novenber 8, 1989.
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As previously noted, these promotions were not referenced in the original
conpl aint but were instead added by anendnent at the hearing.

The Novenber 11, 1988 pronotion occurred nore than one year preceding
both the date on which the conplaint was filed (i.e. May 4, 1990) and the date
on which the conplaint was anended to add this change as an all eged prohibited
practice (i.e. January 7, 1991). That being so, this charge was untinely filed
whet her the applicable date for statute of linmitation purposes is the date the
conplaint was filed or the date the conplaint was amended to add this charge.
This means the Conplainants are tine-barred from receiving any relief
pertaining to this pronotion.

The remai ning two pronotions present a closer call. This is because both
the July 12 and Novenber 8, 1989 pronotions occurred within one year of the
date on which the conplaint was filed (i.e. My 4, 1990), but nore than one
year from the date on which the conplaint was anended to add these pronotions
as alleged prohibited practices (i.e. January 7, 1991). G ven the foregoing,
the question presented here is whether the amendnment to the conplaint adding
these two promotions as independent prohibited practices relates back to the
filing of the conplaint. [If it does, then these two charges are tinely filed.
If not, the charges are untinmnely.

Prior Conmi ssion decisions have held that when an anmendnment to a
conplaint raises a new cause of action, the statute of limtations runs from
the date of the amendnment; not the date of the original conplaint. 4/ The
basis for this holding was the Wsconsin Suprene Court's decision that a "new
cause of action" (in the case of an anmended pleading) refers, inter alia, to
"new facts out of which liability arises.” 5/ Applying this holding here, the
Exami ner finds that the anmendnent challenging three pronotions not nentioned in
the original conplaint raises "new facts out of which liability (allegedly)
ari ses." That being so, the amendment in question raises a new cause of
action. This finding neans that the statute of limtations for the three
pronotions referenced in the anmendnent runs from the date the amendnent was
made (January 7, 1991), and not the date the conplaint was originally filed
(May 4, 1990). Said another way, the anmendnent made at the hearing does not
relate back to the date the conplaint was filed. Since all three of the
pronotions referenced in the amendnment occurred prior to January 7, 1990, it
follows that all three involve conduct which occurred nore than one year prior
to the date these matters were raised (i.e. January 7, 1991). Consequent | vy,
the Conplainants are tine-barred fromreceiving any relief pertaining to these
three pronotions.

Having so held, it is noted that the above concl usions do not prevent the
Exam ner from considering evidence relating to events which transpired prior to
the one year limtations period if doing so would illumnate events which
occurred within the limtations period. 6/ In other words, evidence as to
events which occurred prior to limtation period "may be utilized to shed |ight
on the true character of matters occurring within the limtations period." 7/

4/ Cooperative Educational Service Agency #4, et al., Dec. No. 13100-E
(Yaffe, 12/77), aff'd, Dec. No. 13100-G (WERC, 5/79).

5/ Fredrickson v. Kabat, 264 Ws. 545,59 NW 2d 484 (1953).

6/ Local Lodge No. 1424 v. NLRB (Bryan Mg. Co., 362 US 411 (1960), 45 LRRM
3212; Moraine Park Technical College, Dec. No. 25747-B, (MLaughlin,
3/89), aff'd, Dec. No. 25747-C (VERC, 9/89).

7/ Bryan, supra, 45 LRRM at 3214-3215.
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As a result, the Examner will be review ng the Novenber 11, 1988 pronotion for
this express purpose. I nasnuch as it is permssible to |ook at such anterior
events, the converse nust be true and subsequent events also reviewable.
Consequently, the Examiner will also be reviewng the July 12 and Novenber 8,
1989 promotions for this sane purpose (i.e. "to shed light on the true
character of matters occurring within the [imtations period.")

The Legal Franmework for (3)(a)l and (3)(a)3

The legal standards for conplaint cases alleging interference and
discrimnation are well-settl ed. Section 111.70(3)(a)l, Stats., makes it a
prohi bited practice for a nunicipal enployer, individually or in concert with
others, to interfere with, restrain or coerce nmunicipal enployes in the
exercise of rights guaranteed themin Sec. 111.70(2), Stats. Section 111.70(2)

guarantees nunicipal enployes the right to engage in "lawful, concerted
activities for the purpose of collective bargaining or other mutual aid or
protection.” A finding of anti-union animnmus or notivation is not necessary to

establish a violation of Sec. 111.70(3)(a)l. 8 Nor is it necessary to prove
that an enployer intended to interfere with enployes or that there was actual
i nfference. 9/ The statute prohibits conduct which has a reasonable tendency to
interfere with the exercise of lawful concerted activities. 10/ Interference
may be proved by denobnstrating by a clear and satisfactory preponderance of the
evi dence that the enployer's conduct contained either a threat of reprisal or a
prom se of benefit which would tend to interfere with the rights of enployes
guaranteed them under Sec. 111.70(2), Stats. 11/ The wongful denial of
pronoti onal opportunities may constitute a violation of this section. 12/

Section 111.70(3)(a)3, Stats., nmkes it a prohibited practice for a
muni ci pal enployer to encourage or discourage nenbership in a |abor
organi zation by discrimnation in regard to hiring, tenure or other terns or
condi tions of enploynent. By its explicit reference to "other terms or
condi tions of enploynment,"” Section (3)(a)3 has been held to include pronotional
opportunities. 13/ Therefore, not pronoting an enploye because of his/her
union activity falls wthin this proscription. In order to establish a
violation of this section, a conplainant must show all of the follow ng
el ement s:

1. The enpl oyes wer e engaged in protected
activities; and

8/ Gty of Evansville, Dec. No. 9440-C (WERC, 3/71).

9/ Beaver Dam Unified School District, Dec. No. 20283-B (WERC, 5/84).

10/ M | waukee Board of School Directors, Dec. No. 23232-A (MLaughlin, 4/87)
aff"d by operation of Taw, Dec. No. 23232-B (VERC, 4/87).

11/ Western Wsconsin V.T.A E. District, Dec. No. 17714-B (Pieroni, 6/81)
aff"d by operation of Taw, Dec. No. 17714-C (WERC, 7/81); Drumond Jt.
School District No. 1, Dec. No. 15909-A (Davis, 3/78) aff'd by operation
of Taw, Dec. No. 15909-A (WERC, 4/78); Ashwaubenon School District, Dec.
No. 14774-A (WERC, 10/77).

12/ Cty of MIlwaukee, Dec. No. 26728-A (Levitan, 11/91), aff'd by operation
of Taw, Dec. No. 26728-B (WERC, 12/91).

13/ M | waukee County (Sheriff's Departnent), Dec. No. 24498-A (Jones, 1/88);
aff"d., Dec. No. 24498-B (VERC, 7/388).
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2. The enpl oyer was aware of those activities; and

3. The enployer was hostile to those activities;
and
4. The enployer's conduct was notivated, in whole

or in part, by hostility toward the protected
activities. 14/

It is well-settled under Wsconsin's "in-part" test that anti-union
animus need not be the enployer's prinmary notive in order for an act to
contravene this statute. 15/ If aninmus forns any part of the decision to deny

a benefit or inpose a sanction, it does not natter that the enpl oyer nay have
had other legitimte grounds for its action. 16/ An enployer may not subject
an enploye to adverse consequences "when one of the notivating factors is his
union activities, no matter how many other valid reasons exist" for the
enpl oyer's action. 17/ If it is established that an adverse (personnel)
consequence was in any part notivated by the enploye's union activity, then the
Examiner is obligated to grant relief in the form of remedial and affirmative
orders.

The Enployer relies on German v. Cty of Kansas Cty, 18/ a case
involving facts simlar to those here, to support its argunent that no ill egal
discrimnation occurred. In that case, a fire department captain who al so was
the local union president, clained that his constitutional rights under the
first and fourteenth anendnents were violated by the Chief in not pronoting him
because of his union activities. The Court held that German's federal
constitutional rights were not violated when he was denied pronotion. Based on
the following rationale, the Exam ner finds that the Cty's reliance on Gernan
m sses the mark. Here, none of the individually-named Conpl ainants asserts a
f eder al constitutionally-protected right or clains that their federal
constitutional rights were violated. Instead, they assert a statutory right,
namely the right guaranteed by Sec. 111.70(2), Stats., "to engage in |lawful,
concerted activities" and claimthat this right was violated. Since the claim
i nvol ved here alleges that a state right was violated, it follows that state
| aw appli es. This of course nmeans that the German case is inapplicable here
because it did not deal with Wsconsin statutory rights but rather with federal
constitutional rights.

Application of the Legal Franmework To the Facts

Applied to the facts involved here, the above-noted Section (3)(a)3 test

14/ M | waukee Board of School Directors, Dec. No. 23232-A (MLaughlin, 4/87)
aff'd by operation of Taw, Dec. No. 23232-B (WVERC, 4/87); Kewaunee
County, Dec. No. 21624-B (WERC, 5/85); Cty of Shullsburg, Dec. No.
19586-B (WERC, 6/83); Fenninore Community Schools, Dec. No. 18811-B
(VERC, 1/83).

15/ Muskego-Norway C. S.J.S.D. No. 9 v. WE RB., 35 Ws. 2d 540 (1967);
Enpl oynent Rel ations Departnent v. WERC, 122 Ws.2d 132 (1985).

16/ | bi d.

17/ Muskego- Norway, supra, at p. 562.

18/ 776 F2d 761 (8th Cr., 1985), 120 LRRM 3178.

-27- No. 26525-A



requires that the Conplainants denonstrate that their activity as Association
Executive Board officers was protected by Sec. 111.70(2); that the Gty knew of
t he Conplainants union activity; that the Gty was hostile to it; and that the
Cty's decision to not pronbte any of the Conplainants to any of five corporal
vacancies in 1988 and 1989 was based, at least in part, upon said hostility.

El ements one and two are not in dispute. It is undisputed that all of
the Conpl ai nants engaged in lawful, concerted activity as Associ ati on Executive
Board officers by processing union grievances and that the Gty (specifically
Chief Fandre) had know edge of their protected activity. El emrents three and
four are in issue though, with the Cty denying hostility towards that union
activity and al so denying that the Conplainants' union activity played any part
i n maki ng the pronotions invol ved here.

Evi dence of hostility and illegal motive (factors three and four above)
may be direct (such as with overt statenents) or, as is usually the case,
inferred from the circunmstances. 19/ Here, the record will be reviewd for
evi dence of both types. If direct evidence of hostility or illegal notive is
found lacking, the Examiner will then look to the total circunstances of the
case. In order to uphold an allegation of a violation, these circunstances

must be such as to give rise to an inference of pretext which is reasonably
based upon established facts that can support such an inference. 20/

In support of its assertion that there was hostility between Fandre,
et. al. and the Association, the Conplainants <cite the Association's,
particularly Dowing's, involverment in the following six grievance matters: 1)
Dowing's 1983 letter of reprimand and experience with two department trial
boards, 2) the arbitration of the Audrey Reeves pronotion grievance, 3) the
Dennis Koehler disciplinary matter, 4) the Dawn Cyran discharge, 5) the 1988
health insurance matter, and 6) the processing of Dowing s grievance relating
to the May 8, 1989 pronotion.

There is no question that the Association and Departnent managenent
cl ashed on occasion when dealing with the foregoing matters. It is comon for
the processing of grievances to generate the angry expression of strong
di fferences of opinion over the nerits of a grievance. Wen this happens, such
anger cannot necessarily be equated with hostility towards an enploye's

19/ Thus, in Town of Mercer, Dec. No. 14783-A (Geco, 3/77), the Exam ner
stated that:

“. . . it is well established that the search for notive at
times is very difficult, since oftentines, direct
evidence is not available. For, as noted in a |eading
case on this subject, Shattuck Denn Mning Corp. V.
N.L.R B. 362 F 2d. 466, 470 (9 Gr., 1966):

"Actual notive, a state of mind being the question, it is
seldom that direct evidence wll be available
that is not also self-serving. In such cases
the self-serving declaration is not conclusive;
the trier of fact may infer notive from the
total circunstances proved. O herwi se, no
person accused of unlawful notive who took the
stand and testified to a lawful notive could be
br ought to book."

20/ CESA # 4, supra.
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protected right to file or process grievances. 21/

The Examiner finds that in tw of the foregoing matters, nanely the
Dennis Koehler and the Dawn Cyran matters, the exchanges between Departnent
management and enployes noved beyond anger generated by the nmerits of a
grievance into the realmof hostility toward gri evance activity itself.

Attention is focused first on the Koehler natter. Finding of Fact 7
contains the letters Dowing sent to Fandre at the start of this dispute. A
nonth later, Dowing went public with his views concerning sane in a newspaper
story entitled "Koehler matter isn't resolved: union head'. Two nmonths [ater,
another article appearing in the l|ocal newspaper entitled: "Concerned about
police, fire conflicts and norale: mayor" (i.e. Finding of Fact 9). One of the
mayor's "concerns" referenced in that headline was the Koehler matter. In that
newspaper article, Fandre is characterized as resenting the fact that sone
officers went to the mayor with their conplaints and did not go through police
departnent channels. Wile Fandre does not nanme the officers whose actions he
resents, it is apparent that one of them was Dow ing because later in the
article Dowing defends the Union's going to the mayor. Fandre also is quoted
in this sane article as saying:

"I have no problemwi th these requests as presented if
they (originated) fromthe Police and Fire Conmi ssion,"
he said. "I do, however, object if sone nmlcontents
wi thin the organized structure of the Police Departnment
violated existing rules and regulations by not
following the chain of command afforded to them by
making their conplaints or suggestions known to
managemnent . "

Wil e Fandre does not identify by name which "mal contents” in the Departnment he
had in mnd, it is apparent from the remainder of the article that he was
referring to Dowing. This is because Dowling was the only officer naned and
gquoted in the article. Fandre did not dispute the accuracy of the quote
attributed to him As a result, this neans that Fandre publicly called Dow ing
a "malcontent” and said that he resented Dowling's actions in going to the
mayor with his conplaints. Since Fandre was publicly critical of Dowling in
this article, it stands to reason that Fandre was contenptuous of Dowing. The
Exami ner further finds that although it is not publicly expressed in the
foregoing article, Dowing was also contenptuous of Fandre. Insofar as the
record shows, this mutual aninpsity between them was a consequence of forceful
representation of opposing interests and strong differences of opinion over the
nmerits of past grievances.

The next chapter in the Koehler matter occurred nonths | ater when Dowl ing
expressed his views concerning sane in plain, albeit vigorous, l|anguage in a
letter to the editor of the local newspaper. The letter itself is traceable to
Dow ing's representation of his union on this hotly disputed natter. After
Fandre read Dowing' s letter, he was inflaned to the point that he sought out
Associ ation Executive Board nenbers Helniniak and M odik, asked them whether
they had authorized Dowing's letter, and upon receiving an affirmative answer
told them he was going to sue them along with everybody on the (Association)
Executive Board for defamation. While Fandre never told Dowing personally
that he was going to sue himfor the content of his letter, as he did Hel m niak
and Modik, there is no question that Fandre meant his threat to also apply to
Dowl i ng. This is because Dowing wote and signed the letter that was the

21/ State of Wsconsin (Departnent of Enploynent Relations), Dec. No. 25284-C
(VERC, 117/90).
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subject of Fandre's ire and Fandre's threat was to sue the entire Association
Executive Board, of which Dowling was a nenber and, for all practical purposes,
front man. Fandre's threat to sue the Association Executive Board over
Dowing's letter to the editor constitutes direct evidence of hostility within
the meaning of the third el enent of the above-noted (3)(a)3 test.

Attention is now turned to the Dawn Cyran matter. As noted in Finding of
Fact 11, Lt. Johnson told officer Ron Voel ker that anyone siding with Cyran (in
her fight with the Departnent concerning her discharge) would be on his
(Johnson's) "black list" or "shit list". Johnson viewed Dowling as siding with
Cyran in her fight with the Department concerning her discharge. Thr eat eni ng
to put a union officer on a "black list" or "shit list" for processing a
grievance, whether neritorious or not, constitutes direct evidence of hostility
agai nst that wunion activity. As a result, this conduct also satisfies the
third el enent of the above-noted (3)(a)3 test.

Havi ng found evidence of direct hostility by Fandre and Johnson toward
Dowing and the 1985 Association Executive Board, this still |eaves the
guestion of whether there was hostility towards the other naned Conpl ai nants
(i.e., Buernesch, Eggleston and Kratzke). The Examiner finds that there is no
direct evidence of hostility by Fandre or any other Departnment supervisor
agai nst Buernesch, Eggleston and Kratzke. This finding does not end the natter
t hough because the Exami ner cannot overlook Fandre's threat to sue the
Associ ation Executive Board over Dowing's letter to the editor. In that
i nstance Fandre took out his anger with Dowing (for witing the letter) on the
entire Association Executive Board. He lunped everyone on that Board together
and made no distinction between Dow ing and the others who sinply happened to
be serving on the Executive Board at the time. |In Fandre's view, one was just
as guilty as the next. Since Fandre held hostility against the entire
Executive Board in 1985, it does not require a great leap in logic to conclude
that he could have felt the same way about the Association Executive Board in
1988 and 1989, even though there were sone different individuals serving on the
Boar d. Based on the foregoing then, the Examiner infers that Fandre was
hostil e towards Conpl ai nants Buernmesch, Eggl eston and Kratzke because all were
Associ ation Executive Board nenbers.

The focus now turns to the fourth and final elenment necessary to prove a
(3)(a)3 claim nanely illegal notive. As previously noted, this elenent
i nvol ves the question of whether the Enployer's conduct in passing over any or
all of the Conplainants for pronotion to any of five separate corporal
vacancies in 1988 and 1989 was notivated, in whole or in part, by hostility
towards the Conplainants' union activity. In analyzing this question, the
conduct of Fandre and Johnson will be reviewed separately.

Johnson's conduct pertinent to the disputed pronotions is addressed
first. As noted in Finding of Fact 14, Johnson's sole involvenent with the
di sputed pronotions was that he was one of the four departnent supervisors that
evaluated all thirteen candidates for pronotion on the grounds of their
performance, personal record and suitability. The scores which each of the
four supervisors gave to the thirteen candidates for each of the three
categories are not contained in the record. As a result, it is unknown what
Johnson rated Dowing in the three areas. Col l ectively, though, the four
supervisors rated Dowing relatively low in all three areas. In fact, on the
personal record evaluation, he (Dowing) was rated dead last (thirteen out of
thirteen). However, since the conplete scores which the supervisors gave to
the candidates are not in the record, no conparison can be made of Johnson's
scores against the other three supervisors' scores. That being the case, it is
not possible to determne if Johnson rated Dowing or any of the other
Conpl ainants significantly lower than the other supervisors. Had that
happened, this would have had the effect of pulling dow the candidate's
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overall score and lessening the candidate's chances of making it to the

eligibility list. However, even if Johnson did rate Dowing |ow because of
hard feelings/bad blood from the Dawn Cyran matter, it cannot be overl ooked
that Dowing, as well as Buernesch and Eggleston, still scored high enough

overall on the five conponents that they were included on all four eligibility
lists that were submitted to the Chief of Police. As a result, it is found
that Johnson's conduct in the disputed pronmptions does not constitute a (3)(a)3
vi ol ati on.

Attention is now turned to Fandre's conduct in the disputed pronotions.
After the corporal eligibility lists were subnmitted to him four separate tines
in 1988 and 1989, Fandre selected five individuals off the lists for pronotion.
None of the Conpl ainants were sel ected for any of these five pronotions.

Fandre flatly denied passing over any of the Conplainants for pronotion
because of their past union activities. Additionally, so far as the record
shows, Fandre never told anyone that union activity would preclude a candi date
from being pronoted. That being the case, there is no direct evidence that
Fandre failed to pronote any of the candidates because of their union
activities.

The Association contends that even though there is no direct evidence
that Fandre failed to promote any of the Conplainants because of their wunion
activities, an inference can still be drawn fromthe total circumstances of the
record that this is what occurred.

First, the Association asserts that Fandre always pronoted the highest-
ranking officer on the eligibility list, but that he failed to do so when the
hi ghest-ranki ng officer was Dowing. Said another way, the Union alleges that
Fandre had a past practice of always pronoting the highest-rated candi date, but
that he deviated from this practice when Dow ing happened to be the highest-
rated candi date. The problem with this contention though is that the record
evi dence does not establish that there is, in fact, such a practice. O her
than the rankings and pronotions referenced in the Findings of Fact, there are
no other rankings and pronotions contained in the record. That being so, there
is no objective evidence upon which to substantiate the Union's bald assertion
that Fandre's past practice was to always pronote the highest-ranked candi date.
What the record shows is that the Chief can select whomever he wants off the
eligibility list. This list is alphabetically arranged and the Chief is not
told of the candidates overall rankings. Wile the Chief may end up sel ecting
t he hi ghest-ranked candi date, he may al so select a |ower-ranked candidate. In
light of the foregoing then, it is held that no past practice was shown to
exist that Fandre always pronoted the highest-ranked candidate on the
eligibility list. Having so found, it logically follows that the Exam ner
cannot rely on a practice that does not exist in order to deternmine if it was
devi ated from here.

Next, the Association contends that since the Conplainants were not
selected for any of five separate corporal pronotions in 1988 and 1989, an
i nfference can be drawn that all were victimzed and passed over for pronotion
because of their past union activities. This contention is addressed bel ow

At the outset, it is noted that prior to the pronotions involved here,
Fandre had pronoted several |ocal union activists in the past. Speci fically,
he pronmoted Doug Carpenter in 1983 from corporal to sergeant while he
(Carpenter) was local union president and Kurt Helmniak in 1983 from patrol
officer to corporal while he (Hel mniak) was |ocal union vice-president.

These two pronotions occurred at the very beginning of Fandre's tenure as
Chi ef. Insofar as the record shows, these pronotions occurred before Fandre
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had any major confrontations with the Association. Most inportantly though

these pronotions occurred before the watershed event of Fandre threatening to
sue the Association Executive Board over Dowling's letter to the editor
concerning the Koehler matter. That being so, these two pronotions in 1983 do
not automatically foreclose Fandre froma (3)(a)3 charge.

In 1988 and 1989, five corporal vacancies in the Departrment were filled
fromfour eligibility lists. These eligibility lists were conpiled pursuant to
Departrment Directive 80-3 after thirteen patrol officers conpleted a five-
factor testing and evaluation process. Each eligibility list consisted of the
t op-ranked candi dat es avai |l abl e.
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In the first pronotion which occurred on Novenber 11, 1988, Fandre was
presented the follow ng al phabetically-arranged eligibility list:

Bar ge
Buer nesch
Carl son
Dow i ng
Eggl est on
Voel ker

AM—DV—D

There were six nanes on this |list because Departnment Directive 80-3 requires

this nunber when there are two vacancies to fill and such was the case here
Fandre selected Barge and Carlson from this list. Barge was the local wunion
vi ce-president in 1987. O the individuals not chosen from this list, al

except Voel ker (i.e. Buernesch, Dow ing and Eggl eston) were sitting officers of
the Associ ation and nmenbers of its Executive Board.

In the second pronotion which occurred on My 8, 1989, Fandre was
presented the follow ng al phabetically-arranged eligibility list:

Buer nesch
Dow i ng
Eggl est on
Voel ker

Ame<

Fandre selected Voelker from this |ist. Voel ker was once a nenber of the
Associ ation's bargaining commttee but was never a nenber of the Association's
Executive Board. All of the individuals not chosen from this list (i.e.
Buer nesch, Dowl ing and Eggl eston) were sitting officers of the Association and
nmenbers of its Executive Board.

In the third pronotion which occurred on July 12, 1989, Fandre was
presented the follow ng al phabetically-arranged eligibility list:

Benz

Buer nesch
Dow i ng
Eggl est on

mooaa

Fandre selected Benz fromthis |ist. Benz was not an activist in union matters
and was not a nenber of the Association Executive Board. Al the individuals
not chosen fromthis list (i.e. Buermesch, Dow ing and Eggl eston) were sitting
officers of the Association and nmenbers of its Executive Board.

In the fourth pronotion which occurred on Novenber 8, 1989, Fandre was
presented with the follow ng al phabetically-arranged eligibility list:

J. Buernesch
J. Dowling

E. Eggl eston
P. Kaczmar ek
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D. Kratzke
R Zdroik

Pursuant to Departnent Directive 80-3, there were seven names on this |ist
because Kaczmarek, Kratzke and Zdroik were all tied in their overall order of
ranki ng. Fandre selected Zdroik fromthis list. Zdroik was not an activist in
union matters and was not a nenber of the Association Executive Board. O the
i ndividuals not chosen from this list, all except Kacznmarek (i.e. Buernesch,
Dow i ng, Eggleston and Kratzke) were sitting officers of the Association and
nenbers of its Executive Board.

In the opinion of the Examiner, there is nothing suspicious about
Fandre's selections in the first promotion. He was given a list of six nanmes,
three of which were union officers and three of which were not. It so happened
that two of the non-officers were sel ected.

Begi nning with the second promotion though a suspicious pattern begins to
emner ge. Stated sinply, the pattern was that the union officers on the
eligibility list were not selected for pronotion while the non-officers were.
In the second pronotion there were three union officers and one non-officer
(Voel ker) on the list. The non-officer was sel ected.

The same thing occurred in the third pronotion where there were three
union officers and one non-officer (Benz) on the Ilist. Once again, the non-
of ficer was sel ect ed.

Virtually the same thing happened in the fourth pronotion where there
were four union officers and two non-officers (Kaczmarek and Zdroik) on the
l[ist. Once again, one of the non-officers (Zdroik) was sel ected.

The foregoing denonstrates that in the second and third pronotions, the
only non-officer on the list was selected. Virtually the sane thing occurred
in the fourth pronotion where all four union officers were not selected for
pronotion while one of the two non-officers was sel ected.

As previously noted, Fandre could select anyone he wanted off the

eligibility list submtted to him O course, this discretion in making
pronoti on deci sions cannot be used as a mask for decisions which interfere or
discrimnate under the Minicipal Enmploynent Relations Act. Speci fically,
Fandre could not legally pass-over any candidate on those lists or fail to
pronote them in part, because of their union activities. Here, there is no
direct evidence that Fandre did that (i.e. pass over any candi date because of
their union activities). Nevert hel ess, the Examiner is convinced the pattern

just identified of Fandre not pronoting union officers to any of three separate
corporal vacancies in 1989 was not just happenstance or a coincidence. Rather,
it was intentional. Gven the foregoing pattern and considering the total
circunmstances presented by the instant record, especially Fandre's threat to
sue the Association Executive Board in 1985 over Dowling's letter to the
editor, the Examiner draws the inference that one or nore of the Conplainants
were not selected for any of three separate corporal vacancies in 1989 because
of their past union activity. Said another way, the inference drawn by the
Examiner fromthe record as a whole is that the Conplainants' union activity
cost one or nore of thema pronotion. Wre the Examner to overl ook the string
of pronotional strike-outs suffered by the Union's entire |eadership, the
unm st akabl e nmessage to the Stevens Point police officers would be that if an
enploye is active in union affairs, then his/her chances of pronotion are nil.

In so finding, the Exam ner is not saying that the reasons given for the

sel ection of those who were pronoted were pretextual. | nst ead, the Exam ner
finds that Fandre's 1989 corporal pronotion decisions were unlawfully tainted,
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insofar as who he selected, because his failure to select any of the
Conpl ainants for any of three separate corporal vacancies was notivated, at
least in part, by his (Fandre's) hostility toward their past union activity.

This is precisely the sort of mxed-notive that the "in-part" test of Miskego-
Norway seeks to address. As a result, it is concluded that Fandre's actions
violated Sec. 111.70(3)(a)3, Stats. Having found such a violation, a
derivative Sec. 111.70(3)(a)l violation is also found.

Rermredy

Gven the foregoing finding that one or nore of the Conplainants were
passed over for pronotion to corporal in 1989, in part, because of their past
union activity, the Examiner is obligated to rectify that msconduct by
granting relief in the form of renedial and affirnmative orders. In crafting
remedi es, the Examiner is to order that relief necessary to restore the status
guo ante and effectuate the purposes of MERA CGeneral ly speaking, such
remedies are designed to cure, not to punish. These renedies are not intended
to place the affected enploye in a better position than what they were in prior
to the enployer's unlawful conduct. Rermedi es for enployer discrimnation are
tailored to the uni que kind of discrimnation involved. 22/

As noted in the Tineliness section, this remedy will be limted to just
the second pronotion in issue (i.e. the one occurring May 8, 1989). The other
three pronotions in issue were found to have occurred outside the statute of
l[imtations. As a result, no remedy can be inposed for those three pronotions.

Attention is focused first on the class of individuals who qualify for a
r enedy.

Conpl ai nant Kratzke was only on the fourth pronotion list (i.e. the one

filled Novermber 8, 1989). Since inclusion on the second list (i.e. the one
filled May 8, 1989) is a prerequisite for being in the class of individuals
eligible for the remedy, and Kratzke was not, it follows that he is not

eligible for inclusion in the class of individuals eligible for the renmedy
awar ded bel ow.

Conpl ai nants Dowl i ng and Eggl eston were on the second pronotion list.
That being the case, it is apparent they qualify for inclusion in the renedy
awar ded here.

Conpl ai nant Buermesch was also on the second eligibility list so it
stands to reason that he should be included in the class of individuals
eligible for the renedy for the same reason as Dowling and Eggl eston. In so

finding, the Examner is well aware of the fact that Buernesch resigned his
enmpl oynent from the Gty in January, 1990. Thus, he has not worked for the
Cty for over two years. In the Exam ner's opinion though, this fact does not
preclude him from sharing in the renedy. Were the Examiner to find that
Buernesch could not participate in the remedy because he no |onger works for
the Gty would be to totally ignore the reason Buernmesch resigned. That
reason, of course, was that he disagreed with the instant (corporal) pronotions
that were nade. He felt strongly enough about the pronotion decisions Fandre
nmade to resign in protest. Certainly his resignation shows the depth of his
conviction over the natter. The Examiner has therefore decided to keep
Buernesch in the class of individuals eligible for the renmedy awarded here even
t hough he no | onger works for the Cty.

22/ Cty of Evansville, Dec. No. 24246-A (Jones, 3/88), aff'd., Dec. No.
24246-B (WERC, 9/88).
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Havi ng so found, the focus now turns to the appropriate renedy. A comon
remedy when a pronotion is found defective is to vacate the pronotion in
guesti on. 23/ In accordance therewith, the corporal position filled My 8,
1989 by Ronald Voel ker is hereby vacated since that pronotion decision was
unlawful Iy tainted by Fandre's anti-union ani nus.

Otentimes the next part of a renmedy in this type of case (after the
defective pronotion is vacated) would be an order to place the discrimnatee in
the position in question. Here, that renmedy is inpossible because there are
nmul tiple discrimnatees but there is only one corporal position to be filled.
This of course means that all the discrimnatees cannot be pronoted to corporal
in order to renedy the City's unlawful conduct. Rather, just one person can be
pr onot ed.

Typically, the next part of a remedy in this type of case would be an
order to rerun the defective pronotion selection process, this tine w thout any
anti-uni on ani nus. However, the Exam ner has considered this possible renedy
and found it deficient. |In the Examiner's opinion, the status quo ante cannot
be restored here by having the Gty reselect again from anong the four
candi dates on the My 8, 1989 eligibility list. This is because certain
changes have occurred since then which nake it inpossible to recreate the sane
factual situation that existed My 8, 1989 (when the original pronotion
deci sion was made). First, Voel ker has been a corporal with the Departnent for
al nost three years. As a result, he now has that work experience as a cor poral
whi ch the other three candidates on the list (Buermesch, Dowl ing and Eggl eston)

do not. This experience would no doubt be weighed if the Gty were sinply
ordered to pick again from anong the four candidates on the My 8, 1989
eligibility list. Second, there is now a strong financial incentive to not

sel ect any of the three Conplainants (Buernesch, Dowl ing and Eggleston). That
incentive is that if either Buernesch, Dowing or Eggleston were selected for
the corporal position, the Gty would, consistent with this award, have to pay
the one selected alnost three years of backpay. In contrast, no backpay would
be owed to Voelker if he were reselected because he has presunmably been
receiving corporal pay all this tine. Goviously, these two changes are not
conducive to creating a level playing field for selection purposes. | nst ead,
t hese changes favor Voel ker over Buermesch, Dow ing and Eggl eston.

Since the Examiner cannot recreate the factual situation that existed on
May 8, 1989 because of the intervening factors noted above, the Exam ner has
decided that in order for an acceptable remedy to be accorded here, it is
necessary to | eave Voel ker off the list of candidates from which the selection
shal | be nmade. In so finding, the Examiner is well aware that this decision
adversely affects Voelker, an admttedly innocent party in this matter.
Nevert hel ess, leaving Voelker on the Ilist |eaves Buernmesch, Dowing and
Eggl eston without any real remedy for the Cty's unlawful conduct. Such an
outcone is totally unacceptabl e because they are entitled to a renedy which, as
much as possible, restores the status quo ante.

Consistent with the above, the Cty is directed to select between
Buer nesch, Dow i ng and Eggl eston for the corporal position which was originally
filled May 8, 1989. After that selection is made, the individual selected
shal | receive backpay to May 8, 1989, with interest.

Dated at Madi son, Wsconsin this 6th day of February, 1992.

23/ HI1l & Sinicropi, Renedies in Arbitration (BNA Books, 1991), p. 417.
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